KJD, Inc. v. Queens Ballpark Company, LLC Doc. 20

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

KJD, INC.,

Plaintiff, : MEMORANDUM AND ORDER
: ADOPTING REPORT AND
: RECOMMENDATION
-against : 152V-507 (DLI) (RML)

QUEENS BALLPARK COMPANY, INC, :-
Defendant.
DORA L. IRIZARRY, Chief United States District Judge:

Plaintiff KID, Inc. (“KJD” or “Plaintiff”) initiated this diversity action againBefendant
Queens Ballpark Company, Inc. (“*QBG@t “Defendant) on February 2, 2015, by filing a
Complaintalleging: (1) breach of contract; (2) breachladimplied covenant of good faith and
fair dealing; and (3) unjust enrichmeBeeComplaint (“Compl.”), Dkt. Entry No. 1 at 1 29-43.

On April 9, 2015, QBC moved to dismiss the Complaint for failure to state a Gaien.
Mem. of Law in Supp. of Def.’s Mot. to Dismiss the CompDdf. Br.”), Dkt. Entry No. 164.
Plaintiff opposed QBC’s motion on June 17, 20$8ePIl.’s Mem. in Opp. to Def.’s Mot. to
Dismiss (“Opp.Br.”), Dkt. Entry No. 14. QBQiled its reply papers oduly 10, 2015SeeMem.
of Law in Further Supp. of Def.’s Mot. to Dismiss the Compl. (“Reply Br.”), Dktr{END. 16.

On June 30, 2016, this Court referf@BC’s Motion to Dismiss to United States Magistrate
Judge Robert M. Levy for a Report and Recommendation (“R & R”). The magjsidgesissued
his R & R on July 29, 2016, and recommended that the Court grant QBC’s motion to désaiss.
R & R, Dkt. EntryNo. 17.The magistrate judge recommended that QBC’s mdimmgranted
because: (1) the purported contract was governed by, but did not comply with, New Yeik Sta

Statute of Frauds; (2) QBC could not have breachedmpliedcovenant of good faith arfdir
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dealing because\tas not a party to a contract giving KJD exclusive rights tdkesherflavored

ices at Citi Fieldand (3) the unjust enrichment claim wagproper,asit was duplicative of the

breach of contract claingeeR & R at 39. On August 12, 2016, Plaintiff timely filed objections

to the R & R.SeePl.’s Objs. to the Mag. Judge’s R & R on Def.’s Mot. to Dismiss (“Objs.”), Dkt.

Entry No. 18. QBC filed its response to Plaintiff's objections on August 26, Zegtbef.’s Resp.

to Pl.’s Objs. to the Mag. Ct.’s R & R to Dismiss the Compl. (“Objs. Resp.”), Dkt. Bltryl 9.
Forthe reasons set forth belothe R & R is adopted

DISCUSSION?

When a party objects to an R & R, a district judge must malereovodetermination as
to those portions of the R & R to which a party objeseseFeD. R. Civ. P. 72(b)(3);United States
v. Male Juvenilel21 F.3d 34, 38 (2d Cir. 199 However, if a party “simply relitigates his original
arguments, the Court reviews the Report and Recommendation only for cleérAantobus v.
New York City Dep’'t of SanitatipiNo. 12CV-5434 (CBA) (LB), 2016 WL 5390120, at * 1
(E.D.N.Y. Sept. 26, 2016) (internal citations and quotation marks omisieel glso Rolle v. Educ.
Bus Transp., In¢.No. 13CV-1729 (SJF) (AKT), 2014 WL 4662267, at *1 (E.D.N.Y. Sept. 17,
2014) (explaining that to allow “a rehashing of the same arguments set forth irgthal papers

. . would reduce the magistrate’s work to something akin to a meanidgésssrehearsal.”)
(internal citations and quotation marks omitted). Similarly, the Court will not corfsidgmments,
case law and/or evidentiary material which could have been, but [were] not, presetited t
magistrate judge in the first instanc&éntiago v. City of New YoykNo. 15CV-517 (NGG)

(RER), 2016 WL 5395837, at *1 (E.D.N.Y. Sept. 26, 2016) (internal citation and quotation marks

L Although this Court came to the same dispositive results as the magjistigee | differ in the rationale
used to conclude that the unjust enrichment claim should be dismisskgtussed in greater detail8nC, infra.

2The Court assumehe partiesfamiliarity with the facts asutlinedin the R & R.SeeR & R at 12.
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omitted). After its review, the district court may then “accept, reject, or mtwfyecommended
disposition; eceive further evidence; or return the matter to the magistrate judge with
instructions.” ED. R.Civ. P.72(b)(3);see als®8 U.S.C. § 636(b)(1).

Plaintiff raisesfour objections: (L a September 26, 2007n&ail from Greg Stangel,
Director of CorporateSales and Services with the New York Mets (“2007m&il”)
“[iIndependently [s]atisfies the Statute of Frauds,” or, in the alterndtasbeen ratified (Objs. at
10-12) (2) a letter from QBC to KJD, datethnuary 23, 2008 and signed KyD’s agenton
Jaruary 31, 2008 (“2008etter’) “[iindisputably [s]atisfies the State of Frauds” and incorporates
the terms of the 2007-Bail (Objs. at 89); (3) the magistrate judge “errenh finding the unjust
enrichment claim duplicative dahe breach of contract clainfObjs. at 1314), and (4) the
magistrate judge should have granted Plaintiff leave to amend (Objs. at’3 n.2).

A. The Statute of Frauds
Plaintiff presentlyargues for the first time that t2807 Email and 2008 Letter eadatisfy

the Statute of Fraud®bjs. at 812. These argumentouldand should havieeen addressed before
the magistrate judgéiowever, in a footnote in its reply brief, QBC argued that these documents
do not satisfy the Statute of FraudedReply Br.at 6 n.7), and theagistratgudge considered
thesedocuments in deciding whether the Statute of Frauds was sat&fieardingly, the Court
reviews the objections for clear err®olle, 2014 WL 4662267, at *(internal citations omitted).

UnderNew York Statdaw, if anagreementannot be “performed within one year from
the making thereof,it must comply with the Statute of Frauds¢.Y. GEN. OBLIG. LAW § 5

701(a)(1).“To satisfy the [S]tatute of [F]rauds, a writing must identify the parties,ritbesthe

3 Plaintiff does not object to the dismissal of its claim for breach of thenemit of good faith and fair dealing.
See generallPbjs Having reviewed that portion of the R & R for clear error, the Couptattoe magistrate judge’s
recommendation and dismisses that claim.



subject matterstate all the essential terms of an agreement, argighed by the party to be
charged.”Durso v. Baisch37 A.D.3d 646, 647 (2d Dep’'t 2007) (quotikiygo v. Patel 297
A.D.2d 376, 37712d Dep’'t 2002)) Since the contract at theeart of this dispute igurportedly

“for a tenyear periodoeginning with the 2009 Major League Baseball season and ending in 2018,”
the Statute of Fraudgpplies Compl. at § 1 (emphasis added).

I.  The Magistrate Judge Properly Found that the 2007 E-mail Does Not Comply with
the Statute of Frauds

Themagistrate judge found that the 200m&il didnot comply with the Statute of Frauds
because it failed to identify QBC or KJD. R & R at 6. KIJD argues that the anafysifaulty,
since Plaintiff actally pledthat the parties ithe 2007 Email were acting on behalf of othe&ee
Objs. at 10-11.

“In order to satisfy the [S]tatute of [F]rauds, the memorandum must, on its ridce a
without the addition of parol evidence, contain the essential terms of the agteéavtiller v.
Tawil, 165 F. Supp.2d 487, 494 n.10 (S.D.N.Y. 2001) (quddmgberg Mach. Co. v. J & H Label
Processing Corp.341 F.2d 825, 828 (2d Cir. 19653ke also Durso v. BaiscB7 A.D.3d at 647
(identification of the parties is an “essential’ term of an agreeneuatfolk Cnty. Water Auth. v.
Vill. of Greenport21 A.D.3d 947, 9482d Dep’t 2005) (“Whether an agreement is ambiguous is
a question of law for the courts to be determined in examining the four cornersoitiing, not
outside sources.”) (citingass v. Kass91 N.Y.2d 556, 556 (1998 There is no referende either
KJD or QBCanywherewithin the four corners of the 2007#r&ail. See generallyObjs. atEx. 1.

However, here are referencdas the New York Mets, the Brooklyn Cyclones, Citi Field, and



Kosher Sports, Inq*KSI”). Id. Sincethe 2007 Email does notdentify clearlythe parties to the
alleged contracit cannot satisfy New York State’s Statute chfds?

Based upon the foregoing, it was not clearly erroneous for the magistratégudgelude
that the 2007 Enail does not satisfy the Statute of Frauds for want of identifying the parties.
Plaintiff's objection is overruled.

ii.  The Magistrate Judge Properly Found that the 2008 Letter Did Not Satisfy the
Statute of Frauds

As for the 2008 Letter, thmagistrate judge determined that this document wasgsily
an advertising agreemehgnd did not contain the rights and obligations KIJD sought ta@anfo
R & R at 7.Without citing to any supporting precedeKt]D disputes the magistrate judge’s
conclusion, and argues that the 2008 Letter “is an enforceable agreemeatighes she [S]tatute
of [FJrauds,” and incorporates the terms of the 2007dd- Objs. at .

There isno clear error in the magistrate judge’s analysis of the 2008 L&lterdocument
does not signal an unconditional commitment by QBC to sell only «dBVored ices at Citi
Field;, nor does it say anything about the number of locations KJD would have or where those
stations would be within the stadiu®eeObjs. at Ex. 2In fact, by Plaintiff's own admission, the
2008 Letterdoes not contain “key” rights and obligatiorfer(example, the number of cart
locations orthedivision of sale proceejishat it now attempts to enforc8eeObjs. at 5Rather,
the 2008 Letter only burdens QBC witldaty to restrict Aramark’s kosher flavored ice sales to

KJD’s productso long akJD entes into an independent contraath Aramark Objs. at Ex. 2.

4 Furthermorethe 2007 Email clearlyanticipatespreparing “letters of agreemehObjs. at Ex. 1. Tis
language “expressly anticipate[s] future preparation and executionngicb document$ and counselsagainst
finding an intent to be bounbly the terms of that documeritawil, 165 F. Supp.2d at 492 (internal citations and
guotation marks omitted).



Although Plaintiff does not address the previous litigaietween QBC and KJD's sister

company, KI, the Court finds that encounter helpfid Kosher Sports, Inc. v. Queens Bark
Co., LLG No. 10CV-2618 (JBW) (RLM), 2012 WL 553125 (E.D.N.Y. Feb. 21, 2012), the parties
argued over an almost identical letter between (@Sliser company of KIJD) and QBC théike
the 2008 Letterwasdated January 23, 2008 and signed on behalf of KSI on January 32, 2008.
There, thecourt reasoned:

The Contract does not, as KSI argugs/e KSI the right to sell its

products at all events during the 4gear term of the Agreement.”

The Contractprincipally covers advertisingnot productvending

issues. KS$ productselling rights are the subject of a separate

agreement between3{ and Aramark, which isot a party to this

suit. The Contract’'s passing reference to “product distribution

rights,” readin context, does not grant K&hy righ against QBC

to sell its products at the stadium; the language refers to QBC'’s

promise to prohibit Aramark from selling other brands of kosher

products.
Kosher Sports, Inc2012 WL 553125, at *1 (internal citations omittédinphasis addedYhe
SecondCircuit affirmedthe court’s decisioand agreed that the unambiguous terms of the letter
said nothing about the right to sell particular items at particular places at patirogis.Kosher
Sports, Inc. v. Queens Ballpark Co., L1513 F. App’x 106, 108d Cir.2013). This logic applies
here, aghe 2008 Letter suéfs from these same infirmities

Moreover, KJD’s argument that the 2008 Letter incorporates the terms of the 20@il,E

thereby making the 2007 mBail an enforceable contrasimilarly is flawed. The “incorporation”
language KJD relies upon reads as follows: “This letter shall be a bindthgréorceable
agreement and absent the execution of a more formal contract, a court maycsungigient

additional terms as necessary to carry out the parties’ intent.” Objs. 2t Hxs language does

not permit the Court to graft the terms of tlmeenfoceable2007 Email into the 2008 Letter.

5 See Kosher Sports, IndNo. 16CV-2618 (JBW) (RLM), Dkt. Entry No. 123.
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“Under NewYork law, a written contract is to be interpreted so as to give effect to the intentio
of the parties as expressed in the unequivocal language they have emplayedlliger v.
Terwilliger, 206 F.3d 240, 245 (2d Cir. 2000) (citiBgeed v. Ins. Co. of N. Apd16 N.Y.2d 351,

355 (1978)). In fact, “[c]onstruing an unambiguous contract provision is a function of the cour
rather than a jury, and matters extrinsic to the agreement may not be consiuematenintent of

the parties can be fairly gleaned from the face of the instrumdn{citing Teitelbaum Holdings,

Ltd. v. Gold 48 N.Y.2d 51, 56 (1979)). Hertnere isno ambiguity in the 2008 Letter and no basis
to conclude the parties intended naludethe terms of the 2007-Bail. The magistrate judge’s
analysis was not clearly erroneous, and this objection is overruled.

B. Ratification Doctrine

Without identifying a legal principle, Plaintiffrgues that QBC “repeatedly reaffirmed” its
commitment to thebligations in the 2007 #nail and lists examples of such condiB#eObjs.
at9, 12.KJD argued thigoint beforethe magistrate judg&eeOpp. Br. at 1718. As suchthis
objectionis reviewedor clear errorRolle, 2014 WL 4662267, at *(@internal citations omitted).

While Plaintiff never specificallyhas identified a legal theory or used the phrase
“ratification,” that is what it attempts to argueSeeObjs. at 9, 12. In New York Statg[t] he
doctrine of ratification presupposes the existence of a contach by all appearances is valid
and binding but which a party may avoid or disaffirm because of legal incapacity, lack of
authority, or the party’s unwillingness or absence of intemnter into it on the terms stated.”
Leasing ServCorp. v. Vita Italian Rest., Inc171 A.D.2d 926, 927 (3d Dep’'t 199(gmphasis
added).lt follows thatfor QBC to ratify the terms of the 2007r&ail, the documenfirst must
meet the requirements of tistatute of Frauds, which it does nSeediscussionsupra8 A(i).
“Thus, there was no contract capable of being ratifietl.&t 928 There is no clear errduy the

magistrate judgen this issue, and the objection is overruled.
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C. Unjust Enrichment
KJD arguesthat the magistrate erred in dismissing the unjust enrichment claim as

duplicative of the breach of contract claim. Objs. al43QBC counters by noting that Plaintiff
fully litigated thisissuebefore the magistratandsimply hascut and pastetextfromits previous
brief into its current oneSeeObjs. Resp. at1-12;compareObjs. at 14with Opp. Br. at 22The
Court agrees that this argument vaieadymade to the magistrapedgeand, at this juncture, the
pertinent portiorof the R & Ris reviewedonly for clear errorRolle, 2014 WL 4662267, at *1
(internal citations omittedAlthough the Court finds that dismissal of the unjust enrichment claim
is appropriate, the Court reaches that conclusion for reasons different from ticotasted by the
magistrate judge.

Applying New York State lawthe magistrate judgdetermined that a claim for unjust
enrichment was available “only in unusual situations when, though the defendant has notilbreache
a contract nor committed a recognized tort, circumstances create an eqbtajaieon running
from the defendant to the plaintiff.” R & R at 9 (internal citations and quotation marksed)nitt
Thus, an unjust enrichment claim “is not available where it simply duplicates, cacespla
conventional contract or tort claimfd. (internal ciations and quotation marks omitted).
Accordingly, the magistrate judge recommended dismissing the unjust enrichment ataim
duplicative of the breach of contract claim and an attempted “catchall” d¢thifvhile the Court
agrees with the magistrate judge that the unjust enrichment claim should be distniksEsto
on different égal gounds.

While an unjust enichment claimis barred incertainactions as “duplicative,ivhen a
contract is governed by the Statute of FramdSew York Statea plaintiff isipso factobarred
from claimingunjust enrichmenMorgenweck v. Vision Capital Advisors, L1410 F. App’x400,

402 n.1 (2d Cir. 2011) (“It is well settled that under New York law a plaintiff may not etlvape
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Statute of Frauds by attaching the label ‘quantum meruit’ or ‘unjust enricharéptomissory
estoppel’ to the underlying contract claim(ifternal citations omittedBonsey v. KatedNo. 13
CV-2708 (RWS), 2013 WL 4494678, at *7 (S.D.N.Y. Aug. 21, 201B)(is well settled in New
York that a plaintiff may not assert an unjust enrichment claim to circumvenpSjtatute of
[F]rauds.) (internal citatims and quotation marks omitted).

Accordingly, sinceKJD asserted a breach of contract claim for an agreement governed by
the Statute of Frauds, it was barred from alternatively pleapiagtcontractheoriesof recovery.
Consequently, theCourt grees with the magistrate judgerecommendation thdhe unjust
enrichment claim must be dismissed.

D. L eaveto Amend

In a final argument, contained in a footnote, Plaintiff complainsthiigamagistrate judge
did notaddresspecificallyits requesthat it be granted leave to file an Amended Compl@bjs.
at 3 n2. Although the magistrate judge did ramtdress KJD’s requeskplicitly, he recommended
dismissal without reservation, which the Court interprets as dismissal withipeefoiele Stern.v
Gen. Elec. C0.924 F.2d 472, 478 n.8 (2d Cir. 1991) (internal citations omitted). In making that
recommendationthe magistrate judgaecessarilyrejected KJD’s request to file an Amended
Complaint.As this issuavas before the magistrate judge, the €oeviews the magistrate judge’s
recommendatiofor clear errorRolle, 2014 WL 4662267, at *1 (internal citations omitted).

“[A] party may amend its pleading only with the opposing party’s written conseheor t
court’s leave. The court should freely gileave when justice so requireBeb. R.Civ. P.15(a)(2).
However, “the district court has discretion whether or not to grant leave to amend,discrdtion
is not subject to review on appeal except for abuse of discreRoifflov. Oppenheimer & Cop.

987 F.2d 129, 131 (2d Cir. 1993) (internal citations anotajion marks omitted):.W here it



appears that granting leave to amend is unlikely to be productive, however, it is notenfabus
discretion to deny leave to amenttl” (internal citations omitted).

Before the magistratgidge KJD simply argued that, if given the chance to amdmel
Compilaint, it would “add allegations concerning QBC’s own internal admissions tail. loev
QBC assigned its Director of Corporate Sales andi&=y . . . the task of finding a way out” and
how that executivadmittedthat QBC was “obligated” to KJD. Opp. Br.®t n.3.However, KID
has not explainedow these additional facteyenif true, would assist in overcoming tharrier
presented by the Stae of FraudsSee generallpp. Br.; Objsindeed, Plaintifdid not even file
a proposed Amended Complaint for the Court’s revié@eRosendale v. lulian®7 F. App’x10,

14 (2d Cir. 2003) (“Without a proposed pleading, the district court could not determine whether
[the plaintiff's] claim could survive a motion to dismiss, whether it was futile, otiveinet was
frivolous.”) (internal citation omitted);see #so State Trading Corp. of India, Ltd. v.
Assuranceforeningen Skule1 F.2d 409, 418 (2d Cir. 199@xplaining that failure to submit a
proposed amended complaint “indicates lack of diligence and good faith”) (interai@brcit
omitted).

Since Plaintiff has failed tattach a proposed Amended Complaint for the Court’s review,
allege the existence of any additional writing that would satisfy the New Siate Statute of
Frauds, or explain how additional facts would alloyputsuequastcontract claimsthe Court
agrees with the magistrate judgdat grantingkJD leave to amend would be futilAs such the
implicit recommendation to dismiss the action with prejudice is not clearly erroneous and the

objection is overruled.
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CONCLUSION

Upon due consideratioand review as discussed above, and including those portions of
the R & R to which Plaintiff did not object, gdhrecommendations contained in the R & R are
adopted in their entirety. Accordingly, the action is dismissed in its ensineliylaintiff is denied

leave to file an Amended Complaias doing so would be futile.

SO ORDERED.

Dated:Brooklyn, New York
March 24, 2017
/sl
DORA L. IRIZARRY
Chief Judge
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