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l.  Introduction

On January 5, 2015, the seat in the United States House of Representatives for New
York’s Eleventh CongressionBlistrict became vacant. The district inclsd®l of Staten Island
and parts of southern Brooklyn. It is sixty-six square miles in size and has a jpopofi@ome
seven hundred andénty-five thousand.SeegenerallyNew York’s Eleventh Congressional
District, Ballotpedia, http://ballotpedia.diew_York%27s_11th_Congression@istrict; infra
Part Ill.F

The power and responsibility to set the date for a special election to fillchaoais
that of the Governor of the State of New York. Even though the vacancy has now continued for
forty-two days, the Governor has not exercised that power or fulfilled that responsibility

Under New York law, the special election must be held between seventy and eighty day
from the date of the Governor's announcement setting the date. Were the Governtodayac
the election would be held, at the earliest, one hundred and twelve days after tlog vaca
occurred. During that period, residents of the Eleventh CongresBimtiatt would remain
unrepresented in the House of Representatives.

At a preliminary hedang on a petition by voters from the district to compel the Governor
to make an immediate decision, the Governor’s counsel, in response to questions from,the court
did not provide a date. His justification for the failure to designataeafor the special election
was “[T]he governor’s office is actively working on this considering all the fa¢tds'g Tr.
33:20-21, Feb 13, 2015%is position was that the Governor has discretion to delay the special
election until the next general eteon in November of this year.

The right to representation in government is the central pillar of demoaor#us i

country. Unjustified delay in filling a vacancy cannot be countenanced.



Unless the Governor announces the date $pegial election oor before won on
Friday, February 20, 2015, or justifies a further delay at a hearing to be cahbduthes court
at that time and date, this court will fix the date for a special election as promttey lasv will
allow.

Exercising that power offaderal judge under Articlgl of the United States
Constitution would cause this court great regret in view of its respect for theigovBtate of
New York and its government. Prompt action by the Governor would permit maintdiaing t
normal relatioship of comity between federal and state officials.

. Losses from an Unfilled Seat in House of Representatives

The Constitution presumes that, “absent some reason to infer antipathy, evendergrovi
decisions will eventually be rectified by the democrptmcess.”FCC v. Bench Commc'ns,

Inc., 508 U.S. 307, 314 (1993) (internal quotation marks and citation omitted). Voters maintain
control and the ballot box is a means to approve or disapprove policies of electedoffiea|

e.g, Bond v. Atkinson728 F.3d 690, 694 (7th Cir. 2013) (“How domesgtations matters

compare with the many other subjects clamoring foréaforcement attention is for the people

to decide through elections and appointments.”).

“No right is more precious in a free aowy than that of having a voice in the election of
those who make the laws.Clingman v. Beaveb44 U.S. 581, 599 (2005) (O’'Connor, J.,
concurring)(quotingWesberry v. Sander876 U.S. 1, 17 (1964))Cf. Weiss v. Feigenbaym
558 F.Supp. 265, 276 (E.D.N.Y. 1982) (“The right to vote remains, at bottom, a federally
protected right.” (quotindsriffin v. Burns 570 F.2d 1065, 1077 (1st Cir. 19)%)8)The federal
protections of the right to vote also include thagainst interference from the statédsprimary

concern of the Framers was that si@tes would compromise the national electoral process:



If the State legislatures were to be invested with an exclusive
power of regulating these elections, every period of making them
would be a delicate isis in the national situation, which might
issue in a dissolution of the Union, if the leaders of a few of the
most important States should have entered into a previous
conspiracy to prevent an election.

Alexander HamiltonFederalist No. 591788).

This concern was balanced agaitht recognition that the states’ involvement ensured a
truly representative national bodyVhilst a few representatives, therefore, from each State, may
bring with them a due knowledge of their own State, every repréisentall have much
information to acquire concerning all the other Stat€xublius,Federalist No. 5§1788).

A. Categories of Critical Losses

There are three categories of critical losses when a seat in our natiosialegibody is
unfilled: first, the loss to persons and institutions in the district who forfeit their power to help
decide both the nation’s policies at large, and those national dedisamsipacthe particular
needs and views of the distrisecondthe loss to those in the tlist of avital, powerful,
individual channel to and from the government’s bureaucracy and its berbfts
Congressperson and his or her staff acting as an ombudsperson for those indhedistr
third, the loss to the nation as a whole which gives up the input from a unique group of people
represented by an individual with the opportunity to contribute meaningfully to natieinales
and policy and whose views should be available to temper those of colleagues.

1. Denial of Participationin Policymaking

The first category-participation in national policymaking and committee legislative
decisionghat impacione’s life—is critical in ourlarge heerogeneous societyzor example,
during the current debate on the proposal for an extended war against terrorischigoumg
men and women of the district will risk death, the district’s residents need to delneagh
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their representative in the House of Representati8eg, e.gObama Asks Congress to Back
Fight Against Islamic State, But is Vague on Limits, L.A. Tinfesh. 11, 2015,
http://www.latimes.conflast visited Feb. 16, 2015). To those who seek a Representative’s
recommendation to one of the nation’s military acadenai@®lay in the election process
beyond the spring may cut off a career.

There is a fundamental and inalienable right of representation under our system
government—a right that denied was a large factor in starting our revolution of 1%@é8é.infra
Part IV. A brooding sense of estrangement from our government pervades much of our nation.
To cut off representation in the Heriof Representatives will increase the sense of disaffection
and alienation that can seriously weaken the fabric of society.

2. Loss ofOmbudsperson

The second categerythe ombudsperson, the door to access our national bureaucracy,
the individual’s friend and guide in the complex channels of national governrngeateritical
aspect of the work of each membetl# House of Representativest. Walter Gélhorn,
Ombudsme and Others: Citizens’ Protectors in Nine Counti{£867) The Compact Oxford
Dictionary 1209:784 (2d ed. 2002‘Ombudsperson: an offial appointed to investigate
complaints by individualagainst maladministration by public authoritjesA citizenabroad
turns to his or her Congressperson for help with the State Department in obtainingotiie nati
protections. At home, frustrated by the lack of an appropriate response wiitt tespeelfare
payment, aid to small business in sending its products alieoachllectionspr other matters,
the resident turn®r helpto the Representative from the district and his or her staff in local and
Washington, D.C. offices.

That aspect of theational legislator’'s work was tie understood when our natiaras



founded. It is now critical in the successful operation of the government. Watbsigtance to
citizens in threadingheir way through the labyrinth of our nation’s bureaucracy, the
dissatisfaction of the electorate would thredtenviability of our huge, modern democracy.

See, e.gMorris P. FiorinaTheCase of the Vanishing Marginals: The Bureaucracy Did 1t

Am. Pol. Sci. Rev. 177, 179-80 (1977) (“Members of the U.S. Congress . . . hold an almost
unique position vis-&is the bureaucracy: [Ghgress[people] possess the power to expedite
bureaucratic activity. This capability flows directly from congresaiaontrol over what
bureaucratsalue most—higher budgets and new program authorizations. In a very real sense
congress[people] are monopoly supplidrbureaucratic ‘unstickingservices. . . The
congress[person$ a source of succor.”)

3. Adverse Effecton National Debates

The third category of loss—Iack of input into national debates from all elements of our
society—increases thask of unsound national public policy and legislatidaiventhe diverse
nature of the needs and viewstlodé manysegments of our sociologicallgconomicallyand
geographically divided nation, representation from separstigcts isessential

It was foundational in the Madisonian view that the new government be a republa with
representational legislature, so necessary country as derse and large as ourSee, e.g.
Richard LabunskiJames Madison and the Struggle for the Bill of Ri@t$2006) (“[Madisoh
argued . . . at the [Virginia ratifying] convention and most convincingBeitleralist10, that a
geographically large nation could be governed as a republic and not a monarchgj #mel th
liberty of the people would be preserved in a government if freely chosen by)th&ee’
generallyJack N. RakoveQriginal Meanings: Politics and Ideas in the Making of the

Constitution(1996).



The Eleventh District of New York is uniqudt is a mixed suburban-urban area,
sometimesepresented by Republicghocated inthe City of New York, which is
overwhelmingly represented by Democrats. It hggegial voice which should not be silenced
oncritical issues of taxes, welfare payments, social security, health bewafitand peace and
the myriad of protections and controls of our federal government.

1. Facts

A. Resignation of Representative Grimm

OnJanuary 2, 2015, Congressman Michael Gerard Grimm of the Eleventh Congressional
District of New York tendered his resignation, effective January 5, 2015. Conigl-19%, ECF
No. 1 (“Compl.”). In his resignation letter, he wrote:
It has been an honor and a privilege to serve the hardworking
families of Staten Island and Brooklyn, and | am sincerely grateful
for the love and support that | have received from so many . . .. |
have seen firshand how extraordinary the people of this District
are—their vdues, their love of community, and their care for each
other in the best and worst of timeg-s humbling.
Agata DeclEx. A, ECF No. 9“Agata Decl.”)

B. Loss of Voting Representation

The Clerk of the House of Representatilias since takeaver the Washington, D.C.
office and the district offices of the former representative of the Ele@igressional Btrict
of New York Current Vacancies, Office of the Clerk, U.S. House of Representatives,
http://clerk.house.gov/imember_info/vacancies_pr.aspx?pr=district&vid=91 (¢astdviFebruary
16, 2015). Announcing the “limited scope of the vacant congressional office,” the Clerk
clarified: “[T]he congressional district does rjotirrently] have voting representationld.
Without aRepresentative in charge, these officers are neut&ee suprdart Il. Residents of
the Eleventh Congressional District are seriously deprivedorine instanceteir welkbeing
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may be endangered by lack of an elected Representédive.

C. Governor's Response

On January 9, 2015, the Governor’s office receRegresentativ&rimm’s letter of
resignation.Agata Decl. { 2. Promptly, legal counsel to the Governor reviewed relevant federal
and state law provisions regarding such vacanddeesat 3 Theydetermined that, while the
Governor was required to issue a writ or proclamation of a special electidrthe fiacancy,
the timing at which he chose to do so was “discretionald.”

One month later, on February 2, the Governor told a reporter who asked about timing of
an upcoming special election that his office was “looking at it now.” Pl. Aff. Repl{ZB, 0.

12. When pressed on the timeframe of the special election, he saieldéWht have one.’ld.

D. Instant Lawsuit

On February 5, eighglaintiffs, six Staten Islanders and two Brooklyn residealisyoters
in the EleventiCongressional Btrict, commenced this actiofCompl. 1 4-12. Suingndrew
M. Cuomo, the Governor of New York, they reqeelsthe issuance of amunction directing
him to forthwith call a special election to fill the vacant congressional seat leftitoynGitd. at
19 38, 44, 47, 51.

The following day, on February 6, the court issued an order, directing defendant to:

[S]how cause before this Court on . . . Friday, February 13, 2015
.. . why an order should not be issued commanding Defendant
ANDREW M. CUOMO, in his official capacitgs Governor of the
State of New York, to issue a Proclamation of Election, forthwith,
for the Eleventh Congressional District in the State of New York,
wherein a date for said election is fixed not less than 70 nor more
than 80 days from the issuance afdsRoclamation, as provided

by Article 1, § 2, Clause 4 of the United States Constityutzom

New York Public Officers Law § 42(33and for such other and
further relief as the Court dess just, proper, and equitable.

Order to Show Cause, Feb. 6, 2015, ECF No. 6.

10



One week later, on February 12, the Governor’s office informed the court ‘tinémds
to comply with the law with respect to proclaiming a special election for the Gsngnal seat
vacated by Representative Grimm,” but that “in deteimy the timing of such a proclamation,
there are many important, and in some cases competing logistical and atiieapfactors that
must be considered.Agata Decl. 4. The declaration noted that the office “has been actively
considering these €tors in order to determine an appropriate date on which to proclaim a
special election for this Congressional seddl”

On February 13, the order to show cause hearing was ceddudt’g Tr.,Feb. 13,
2015. Defense counsel contended that the Governor wiiinchtelyissue a proclamatiorof a
special election; they denied that this court could decide timthgat 21:21-22:2. Plaintiffs
argued that thewere sufferingrreparable harm whemesidents’ opportunities to be heard on
importantfederal issues before the House of Representatiwgsasauthorization othe
Keystone XL pipeline, and President Obama’s recent announcement that, with cbnsent
Congress, he plans to prosecute a war against the Islamic State of Itayanid Id. at 19:6—
13.

E. Status of Upcoming Special Election Intended to Fill the Vacant House Seat

To date, the Governor has not issued a writ or proclamation calling for a speci@irel
to fill the vacant house seat in the Eleventh Congressias@idD Seeinfra (map depicting the

prominence of the Eleventh Congressional District).

11



F. Map of Eleventh Congressional District
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IV.  The Historical Basis of the Right to Representation

A. Declaration of Independence
The rightof citizens to elect their representativegiovernment is fundamental.

In the preRevolutionary era, writs of election were issued by the British monarctajito ¢
elections. The withholding of this writ, and thus the denial of representation, was one of the
main complaint®f the colonists. Zachary D. Clopton & Steven E. Ahlig Meaning of the

Seventeenth Amendment and A Century of State Defiehic@&lw. U. L. Rev. 1181, 1202-04
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(2013). In theDeclaration of Independenc&homas Jefferson called this practice one of King
George IIlI's cardinal sins and declared that it justified rebellion:

He has dissolved representativeubes repeatedly, for opposing
with manly firmness his invasions on the rights of the peopl

He has refused for a long timafter such dissolutions$p cause
others to be electedvhereby thedgislative powers, incapable of
annhilation, have returned to thegple atiarge for their exercise;
the date remaining in the mean tinegposed to all the dangers of
invasion from without, and convulsions within.

Declaration of Independendf] 6,7 (U.S. 1776) (emphasis added).
B. United States Constitution
1. Original Draft
The original United States Constitution chiefly addressed the processiggvieow
representatives were elected. Little in the sexggested that the right to voting and
representation were fundament8&lee generally).S. Const.; Burt Neubornkladison’s Music:
On Reading the First Amendme@-43 (2015).

Theprimaryprovisions that concern the electoral process are as follows:

e Art. I, 8 2 cl. 1: The House of Representatives shall be composed
of Members chosen every second Year by the People of the several
States, and the Electors in each State shall hav@uhé&fications
requisite for Electors of the most numerous Branch of the State
Legislature

e Artl, 8 2 cl. 40 When vacancies happen in the Representation
from any State, the Executive Authority thereof shall issue Writs
of Election to fill such Vacancies

e Artl, 8 4 cl. 1: The Times, Places and Manner of holding
Elections for Senators and Representatives, shall be prescribed in
each State by the Legislature thereof; but the Congress may at any
time by Law make or alter such Regulations, except as telH#ue
of ChusingSenators.

13



e Artl, 85 cl 1: Each House shall be the Judge of the Elections,
Returns and Qualifications of its own Members, and a Majority of
each shall constitute a Quorum to do Business . . ..
The Elections Clausa Article I, sction 2of the Constitution, obliges state legislatures to
promulgate regulations for congressional elections, inclugliegtions to fill vacanciesSee
U.S. Const. art. 1, 8 cl. 4. This power and obligation is limited only by Congress’s authority to
make or alter election regulationSee idat at. 1, 8§ 4 cl. 1. Through the writ of election, the
state executive calls the election to fill the vacancy and sets its time, place, araf,reabject
to procedural parameters set by state |&&eAlexanderHamilton, Federalist No. 541788).
It was only with the introduction of the Reconstruction Amendments following the Civil
War that the right to vote itself, and by extensionriglet to representation, became an

unambiguous constitutional right.

2. Reconstruction Amendments

a. Fourteenth Amendment
The Fourteenth Amendment, ratified in 1868, represented the first mention of a right to
vote. After slavery was abolished, Congress was concerned that the fonasvgballd be
denied their right to participate in civil societit.passed the Fourteenth Amendment, which
mandates strict penalties to the states if this right is violated:

Representatives shall be apportioned among the $e&imes
according to their respective numbers, counting the whole number of
persons in each State, excluding Indians not taRatiwhen the right

to vote at any election for the choice of electors for President and Vice
President of the United States, Representatives in Congress, the
Executive and Judicial officers of a State, or the members of the
Legislature thereof, is denied to any of the male inhabitants of such
State, being twerdyne years of age, and citizens of the United States,
or in any way abridged, except for participation in rebellion, or other
crime, the basis of representation therein shall be reduced in the
proportion which the number of such male citizens shall bear to the

14



whole number of male citizens twenty-one years of age in sueh Sta
U.S. Const. amend. X1V, § 2 (emphasis added).
b. Fifteenth Amendment
Concerned that the Fourteenth Amendment did not clearly explicate how it pidtexte
franchise of former slaves, Congress passed the Fifteenth Amendmeaet natif870. U.S.
Const. amend. XV 8§ 1. This amendment made the right of former slaves to vote unequivocal:

The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on account
of race, color, or previous condition of servitude.

C. Treatment of the Reconstruction Amendments by the Courts

In the years following the introduction of the Reconstruction Amendments, courts
initially narrowed the scope with respect to voting.Ulmited States v. Reedbe Supreme Court
held that the Fifteenth Amendment does not guarantee a right to vote; it meretyspaigeenst
discrimination when exercising that rigl82 U.S. 214 (1875)Chief Justice Waite wrote:

The Fifteenth Amendment does not confer the right of suffrage
upon any onelt prevents the States, or the United States, however,
from giving preference, in this particular, to one citizen of the
United States over another on account of race, color, or previous
condition of servitude. Before its adoption, this could be done. It
was as much within the power of a State to exclude citizens of the
United States from voting on account of race, &c., as it was on
account of age, property, or education. Now it is not. If citizens of
one race having certagualifications are permitted by law to vote,
those of another having the same qualifications must be. Previous
to this amendment, there was no constitutional guaranty against
this discrimination: now there is. It follows that the amendment has
invested theitizens of the United States with a new constitutional
right which is within the protecting power of Congress. That right
is exemption from discrimination in the exercise of the elective
franchise on account of race, color, or previous condition of
serviude. This, under the express provisions of the second section
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of the amendment, Congress ymanforce by “appropriate
legislation.”

Id. at217-18(emphasis added).

This decisiorwasin line with jurisprudence of the time, which gave states broad powers
when it came to defining how citizens exercised their voting righé®, e.gMinor v.
Happersett88 U.S. 162, 178 (1874) (holding that women do not have the right to vote as
citizens of the United Statdsecause th&Constitution . . . does not confer a right of suffrage
upon any one, and the constitution #nas of the several States which commit that important
trust to men alone are not necessarily void”). This loopledi¢o states imposing poll taxes
and literacy tests, along with the infamous “grandfather clause” as meastrict the vote
while not running afoul of the Fourteenth and Fifteenth Amendments.

These restrictions remained in large part through th&\foed War Il era. The
Supreme Court rareiptervened to protect voting rightsSee, e.gGiles v. Harris 189 U.S.
475, 487-88 (1903) (holding that the Court could not issue an injunction placing an African-
American man on the voter registration rolls regardless of the constitutiorfaligystate’s
electoral systemBreedlove v. Suttle802 U.S. 227, 283-84 (1937) (holding poll taxes
constitutional under the Fourteenth and Fifteenth Amendm&aggrove vGreen328 U.S.
549, 556 (1946) (finding issues of district apportionment to be gusticiable political
guestion);Lassiter v. Northampton County Board of Electid3®0 U.S. 45, 53-54 (1959)
(ruling literacy tests for voting to be facially permissible unither Fourtenth and Fifteenth
Amendments).But c.f. Ex parte YarbrougtiThe Ku-Klux Cases”), 110 U.S. 651, 665—-67
(1884) (holding that the Fourteenth and Fifteenth Amendments give Congress thégpower

enact legislation protecting tiexercise of the righto vote);Guinn v. U.S.238 U.S. 347, 365
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(1915) (deeming “grandfather clauses” to be impermissible under the Fiftemethdfnent);

Nixon v. Herndon273 U.S. 536, 540-41 (1927) (finding unconstitutional under Fourteenth
Amendment state statute barring participation of Afriéamerican voters in primary elections);
United States v. Classi813 U.S. 299, 314-16 (1941) (holding that Constitution confers a right
for citizens to choose their representative, cast their ballots, and have thend)counte

D. Modern Constitutional Expansion of the Right to Vote

In the twentieth century, a number of amendments to the Constitution radicalhderpa
the right to vote and increased protections against the denial of that right:
e Amendment XIX, effective 1920, provided women with the right to vote.

¢ Amendment XXIV, effective 1964, provided that failure to pay a poll or other tax
could not be the reason for denying the right to vote.

¢ Amendment XXVI, effective 1971, guaranteed those eighteen years of age or
older the right to vote.

Beginning in the 1960s, the Supreme Court began seriously to enforce the right to vote
and the right to representatioBee, e.g Gomillion v. Lightfoot 364 U.S. 339 (1960African-
American voters had claim theity districting schemeiolated Fourteenth and Fifteenth
Amendmenty Gray v. Sanders372 U.S. 368, 379-81 (1962) (primary voting system which
gave more weight to rural votes than urban ones unconstitutional under Fourteenth Amendment
guaranteeing “one person one vot&gkerv. Carr, 369 U.S. 186 (1962) (state statute effecting
an apportionment that deprived plaintiffs of equal protection violated Fourteenth Am@jdme
Reynolds v. Sim877 U.S. 533 (1964) (legislative apportionment scheme gnamg weight to
rural districts unconstitutionalBtate of South Carolina v. Katzenba8B3 U.S. 301, 327-328
(1966) (Voting Rights Act of 1965 constitutional exercise of Congress’ power under the

Fifteenth AmendmentKatzenbach v. Morgar884 U.S. 641, 658 (1966) (banning literaests
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for voting constitutional)Harman v. Forsseniys880 U.S. 528 (1965) (state scheme whereby
voters had to either pay a poll tax or file a certificate of residency in ortderebgible to vote

in federal electiondeemedunconstitutional)Harper v. Virginia State Bd. of Ele¢883 U.S.
663, 683 (1966) (holding poll taxes in state elections unconstitutional under Fourteenth
Amendment).See generallelma(Paramount Pictures 2014)aylor BranchParting the
Waters: America in the King Years 1954{6998);The Autobiography of Martin Luther King
Jr. (Clayborne Carson ed., 2001).

“As long as ours is a representative form of government, and our legislatitbese
instruments of government elected directly by and directly representdtihe people, the right
to elect legislators in a free and unimpaired fashion is a bedrak @blitical systemi
Reynolds377 U.S. at 562.

E. RecentSupreme Court Cases Affirmthe Right to Vote andthe Right to
Representation

More recent decisions by the Supreme Court have affirmed the right to vote amgyhthe ri
to representation, even whildaxing some of the strictures tife Voting Rights Act.See, e.g.
Shelby County, Alabama v. HolddB3 S. Ct. 2612, 2619, 2631 (2013) (noting the valmwfity
the Voting Rights Act while holding unconstitutional an aspect of the federal oversight
provision; Northwest Austin Mun. Util. DisNo. One v. Holderb57 U.S. 193, 197-98, 211
(2009) (explaininghe importance of the right to vote while allowing a municipal utility district
to apply for an opt-out of the federal oversight provision of the Vdiights Act);Bartlett v.
Strickland 556 U.S. 1, 25-26 (2009) (holding that the Voting Rights Act requires minorities to
make up more than fifty percent of a voting district in order for there to bexdatea “majority-

minority” district); League of United Latin American Citizens v. PeE48 U.S. 399, 44142
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(2006) ¢uling redistricting plan that fractured a minority opportunity district violated Voting
Rights Act).

F. Authority of United States District Court

The obligations of this court under the Constitution are cléénere acitizens’ right to
vote and/or to beepresented-or both—are being impermissibly violatei is theobligation of
the United States District Court &a@tupon proper application of an aggrieved partyhen a
State exercises power wholly within the domain of state interest, it is insulatedederal
judicial review. But such insulation is not carried over when state power is used as an
instrument for circumventing a federallygpected right’” Gomillion, 364 U.S. at 34{emphasis
added).

V. The Delicate Relationship Between the Federal Judiciary and Other Branches of
Government

A. “Properly Limited” Role of the Federal Court

In line with theFederalist Papersthe role of federatourtsin our democratic society is
“properly limited” Hollingsworth v. Perry133 S. Ct. 2652, 2667 (2013). “The architects of
our constitutional form of government . assur@d] that courts exercising the ‘judicial power of
the United States’ wouldot trench upon the authority committed te tither branches of
government.”Orr v. Orr, 440 U.S. 268, 290 (1979%ee alsdNat’l Mut. Ins. Co. of Dist. of Col.
v. Tidewater Transfer Co337 U.S. 582, 591 (1949) (same).

Where an election is fair, thipoper role of a federal court is to accept an election’s
outcome, se Oderv. Brittain, 396 U.S.1210, 1211 (1969), not to engage in litigating issues
resolved by votersThe court’s power does not extend to “amorphous, general supervision of the
operatims of government.’Richardson418 U.S. at 192 (Powell, J., concurring). Eschewing
such a role has “permitted the peaceful coexistence of timéermajoritarian implications of
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judicial review and the democratic principles upon which our Federal Goeatnmthe final
analysis rests.ld. See also United States v. Butl287 U.S. 1, 79 (Stone, J. dissenting) (“The
only check upon our own exercise of power is our own sense akesail&int.”).

Public policy supportthe exercise of restraint by federal courts when faced with cases
involving the democratic process. “We should be ever mindful of the contradictions thdt woul
arise if a democracy were to permit general oversight of the elected branchesrafigat by a
nonrepresentative, and in largheasure insulated, judicial branclirichardson418 U.S. at 188
(Powell, J. concurring). “[B]ecause of [our] insulation from majoritarian presand the
resultant threat to the workings of the democratic progesshavel]been expressly confined to
the exercise of the traditional judicial function of case adjudication.” MartRddishFederal
Judicial Independence: Constitutional and Political Perspecti¢édMercer L. Rev. 697, 707—
08 (1995).

B. Proper Instances of Court Interference inDemocratic Process

“[T]he courts have rol€ where“a group has . . . ngbeen] allowed to play the game,”
i.e,, to engage in the democratic proceBswvid A. Strausds Carolene Products Obsolete?
2010 U. Il L. Rev. 1251, 1257-58 (2010)hen, ‘theself-correcting properties of democratic
politics will be nullified, and only the courts can make the democratic proaegksaw it should.”
Id. See, e.gBrown v. Bd. of Ed. of Topeka, Shawnee Cnty., K&Y U.S. 483, 493 (1954)
(noting that education is “perhaps the most important function of state and locadrgen&s
but declaring school segregation unconstitutiorsaipplemented sub nom. Brown v. Bd. of Educ.
of Topeka, Kan349 U.S. 294 (1955} oving v. Virginig 388 U.S. 1, 7 (1967highlighting that
“marriage is a sodiaelation subject to th8tate’spolice power” but holding Virginia’'s anti-

interracial marriagstatutes unconstitutionéémphasis addeyj) Avery v. Midland Cnty., Tex.,
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390 U.S. 474, 476 (1968) (emphasizing that although the “forms and functions of local
government and the relationships among the various are matters of state concern. .. a
States political subdivisions must comply with the Fourteenth AmendiyieRomer v. Evans
517 U.S. 620, 623 (1996) (finding that Colorado voter's amendment prohitatirnggislative,
executive or judicial action at any level of state or local government designexeotpgay,
lesbian or bisexual persons unconstitutiortafjawser, et al. v. StrangBlo.14-424 (S.D. Ala.
Feb. 12, 2015), ECF No. 55 (rulidgabama law banning sansex marriage unconstitutional
and granting preliminary injunction compelling probate judge to issue marriagsdgt same
sex couples).

VI.  Right of Constituents inCongressional Districts b Have Vacant Congressional Seats
Filled

On its own motion, the court conducted a fiftgte survey to determine the type of
discreton, if any, states provided ttate officials regarding the calling of special elections when
faced with a vacant congressional seat in the House of Representatives. Thedable bel
demonstratethat, while here is no uniformity among the states with respedtedime for a
specialelection,in general, the time to call a special election is specified and short.

A. Table of State Laws Calling on Special ElectiondNhen Elected Offices Left

Vacant
State Statute When Special Election | No Writ/Special
Proclamation | Timeframe Election required if
IssuesAfter vacancy @curs . . .
Vacancy
Alabama Ala. Code not specified | not specified undetermined
88 17-5-1, 17-
5-2,17-5-3
Alaska Alaska Stat. 60-90 days 60-90 days after 60 days before general
§ 15.40.142 vacancy election
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Arizona Ariz. Rev. Stat.| 3 days 130-150 days | 180 days or less prior
§16-222 B after vacancy to general election
Arkansas Ark. Code not specified | not specified undetermined
Ann. § 7-8-104
California Cal. Elec. 14 days 126-180 days | after close of
Code after vacancy nomination period in
88§ 10700, final term
10703
Colorado Colo. Rev. not specified | not specified 90 days prior to
Stat. § 1-12- general election
202
Connecticut Conn. Gen. 10 days at leas0 days | 63 days prior to
Stat. § 9-212 after general election
proclamation
Delaware Del. Code minimum 60 | any day up to day undetermined
Ann. Elec. days before of general
88 7302, 7303 | day chosen for| election
special electior
Florida Fla. Stat. not specified | not specified undetermined
§100.111
Georgia Ga. Code Ann.| 10 days at leasB0 days | undetermined
§ 21-2-543 after
proclamation
Hawaii Haw. Rev. not specified | at leas60 days | undetermined
Stat. §17-2 after
proclamation
Idaho N/A not specified | not specified undetermined
lllinois 10 Ill. Comp. | 5 days at leastl15 days | less than 180 days
Stat. 5/25-7 after before next general
proclamation election
Indiana Ind. Code not specified | not specified 74 days prior to
88 3-10-8-1, 3- general election
13-3-2
lowa lowa Code 5 days at leasd0 days | undetermined
§ 69.14 after

proclamation
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Kansas Kan. Stat. Ann/| 5 days 45—-60 days after 30—90 days before
8§ 25-3501, proclamation primaryor general
25-3502, 25- election
3503 Vacancy occurs less
than 30 days before
primary
Kentucky Ky. Rev. Stat. | not specified | not specified undetermined
Ann. § 118.720
Louisiana La. Rev. Stat. | not specified | not specified undetermined
Ann.
§18:1279
Maine Me. Rev. Stat. | not specified | “as soon as undetermined
21-A 8 392 reasonably
possible”if
Congress isin
session, otherwise
before the session
Maryland Md. Code 10 days at least 72 days | at leas60 days before
Ann., Elec. after regular/primary
Law §8-710 proclamation election
Massachusetts| Mass. Gen. “Iimmediately” | 145-160 days after February 1 of
Laws ch. 54, after vacancy even numbered year
§ 140
Michigan Mich. Comp. | not specified | not specified at least 30 days befor¢
Laws general election
88 168.145,
168.633
Minnesota Minn. Stat. 3 days if if 155-188 days | 154 dayor fewer
§ 204D.29 vacancy occurs before state before election day
at least 189 primary, then day
days before of state primary;
state primary | otherwise not
specified
Mississippi Miss. Code 60 days 60 days after undetermined
Ann. 8§ 23-15- proclamation
853
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Missouri Mo. Rev. Stat. | not specified | approx. 70 days | undetermined
§115.125 after
proclamation
Montana Mont. Code “Iimmediately” | 85-100 days after] 150 days or less befor
Ann. 8§ 13-25- vacancy primary,or between
203 the primary and
general elections
Nebraska Neb. Rev. St. | not specified | 90 days after on or after August1 o
§ 32-564 vacancy an even numbered
yea and prior tathe
general election
Nevada Nev. Rev. Stat| 7 days 180 days after | undetermined
§ 304.230 proclamation
New N.H. Rev. Stat,| “as soon as not specified undetermined
Hampshire Ann. 88 661:6,| practicable”
661:11
New Jersey N.J. Stat. Ann.| not specified | not specified within 180 days of
§ 19:3-27 expiration of term
New Mexico | N. M. Stat. 10 days 84-91 days after| after primary election
Ann.§ 1-15- vacancy and before general
18.1 election
New York See infraPart | See infraPart | See infraPart Ml | See infraPart I
VI VI
North N.C. Gen. Stat| notspecified | not specified undetermined
Carolina 8§ 163-13
North Dakota | N/A not specified | not specified undetermined

Ohio Ohio Rev. not specified | 10 days or more | undetermined
Code Ann. after
8§ 3501.03, proclamation
3521.03
Oklahoma OKkl. Stat. tit 26| 30 days nospecified in an even numbered
§12-101 year if the term expire
the following year
Oregon Or. Rev. Stat. | not specified | not specified undetermined
§188.120
Pennsylvania | 25 Pa. Cons. | 10 days 60 days or more| undetermined
Stat. § 2777 after

proclamation
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Rhodelsland | R.l. Gen. Laws| “i mmediately | not specified between April 1 and
8§17-4-8 October 1 in any even
numbered year.
Governor may call the
special election for the
same day as general
election
South S.C. Code no approximately vacancy occurs 14
Carolina Ann. 8 7-13- | proclamation | 126 days after days after filing period
190 necessy, vacancy closes and the office i
special electior uncontested
automatically
held
South Dakota | S.D. Codified | 10 days 80-90 days after 180 days before
Laws§ 12-11- vacancy general election
1
Tennessee Tenn. Code 10 days 100-107 days undetermined
Ann. 8§ 2-16-
101
Texas Tex. Elec. “as soon as at least 36 days | undetermined
Code Ann. practicable” after
8§ 201.051, proclamation
203.004,
204.021
Utah Utah Code. not specified | not specified undetermined
Ann. § 20A-1-
502
Vermont Vt. Stat. Ann. | not specified | up to within 180 days of the
17 § 2621 approximately 90| general election
days from
vacancy
Virginia Va. Code Ann.| “may not specified 55 days prior to
88 24.2-209, | immediately primary election
24.2-682 issue”
Washington Wash. Rev. 10 days at least 140 days less than 240 days
Code after before general electio
§ 29A.28.041 proclamation
West Virginia | W. Va. Code |5 days 84-120 days after84 days prior to
§ 3-10-4 vacancy general election
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Wisconsin Wis. Stat. not specified | not specified between the second
§ 8.50 Tuesday in April and
the second Tuesday in
May or after August 1
in general election

year
Wyoming Wyo. Stat. 5 days 55 daysfter within 180 days of
Ann. § 22-18- vacancy general election

105

B. Pertinent Case Law

Jurisprudence dating back to at least 1969 indicates that vacant congresaisnalse
be filledby an election

1. Valenti v. Rockefeller (U.S. 1969)

In Valenti v. Rockefellethe Supreme Court summarily affirmed a decision by a three-
judge district court, sustaining the authority of the Governor of New York tovidicancy in the
United States Senate by appointmemtil the next regularly scheduled senatorial electvamae
only sixty days remained until the next scheduled prim&falenti v. Rockefellei393 U.S. 405,
405 (1969).

Plaintiffs had arguedhat the operation of state law under the facts oft#ise infringed
on the principle of popular election of senators and the “vacancy provision” of the Satlentee
Amendmento the United States ConstitutioNalenti v. Rockefelle292 F. Supp. 851, 853
(W.D.N.Y. 1968). Thedistrict court held that the New York statutory provision at issue “d[id]
not exceed the discieh conferred on the states by the Seventeenth Amendment with respect to
the timing of vacancy elections and the procedures to be used in selecting canalidates
elections,” and that “[s]ubstantial state interests [we]re furthered byetheiahs othe New
York Legislature that Senate vacancy elections be held only in conjunctioregitlar
congressional electionsId. at 853-54.
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2. Jackson v. Ogilvie (7th Cir. 1970)

The Court of Appeals for the Seventh Circuit held fHaintiffs, registerd voters in an
lllinois congressional district, stated a facially justiciable clainen theyallegedthatthe
Governor of lllinois, by refusintp call a special election to fill a vacanéyat arose upon the
deathof plaintiffs’ congressionalepresetative, denied plaintiffs theconstitutional right to
representation under Article I, sectionckause 4f theUnited States Constitutiordackson v.
Ogilvie, 426 F. 2d 1333, 1335-36 (7th Cir. 1970).

Thefacts of the case are worth noting. The representative died on August 13]d.969.
at 1334. If the Governor had called the election the followingstate law mandated thie
earliest possible date of election would be January 23, 1970 (162 dayslthtat)1335, 3377.
At most, tie successor coulthve served some eleveronths.ld. The court ruled that the
Governor was required to issue the wid. at 1337.

The court determined that a mandatory injunction would be appropriate bédwause
governor “had the dutyt the time othe death of [the congressmand issue a writ of election
to fill the vacancy,” andhat duty “continued, notwithstanding the fact that delay may eventually
render the calling of a special election of so little use that the duty will no loager b
enforcable.” Id. at 1337(emphasis added)

3. Rodriguez v. Popular Democratic Party (U.S. 1982)

Relying in part orValenti discusseduprg the Supreme Court upheld Puerto Rico
statute that had been interpreted to permit an interim vacancy in the Puerto Rico House of
Representatives to be filled by the political party of the legislatorhvaldovacated the seat.
Rodriguez v. Popular Democratic Pay#57 U.S. 1, 14 (1982)The appointee coulderve until

the termof his predecessor expirdd. at 3, n.2. The plaintiffs had argutdt: (1) they
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possessed federal constitutional right to elect their representatmed (2)legislative vacancies
thereforemustbe filled by special electionld. at 6. The Court recognized that, when a state or
the Commonwealth of Puerto Rico provideselection of state officials, all citizens within the
relevant jurisdiction have an equal right to participate in the eleckibrat 2. But the Court
concluded that although Puerto Rico’s “choice to fill legislativeanaies by appointment rather
than by a fullscale special election may have some effect on the right of its citizens to elect the
members of the Puerto Rico Legislature . . . the effect is minimal, and like Walemti it does

not fall disproportionately on any discrete group of voters, candidates, or p@irtas.” Id. at

12.

4. Mason v. Casey (E.D. Pa. 1991)

In Mason v. Casethedistrict court dismissed claims by two registered voters
challenging the constitutionality, as applied, of a sttdtute providing that a special election to
fill a congressional vacancy could not be held until at least sixty dayssstenice of the writ.
Mason v. CaseyNo. 91-5728, 1991 WL 185243, at *2 (E.D. Pa. Sept. 18, 19bii¢ statute
mandated that therit must be issued within ten days of the vacaridyat *1.

Application of this statutory time period meant thatgpecial election to fill a vacancy
in the plaintiffs district, which arose on September 11, 1991, could not be helaiftetithe
next general election on November 5, 198d..at *2. Raintiffs claimed that the state’s failure
to hold the special election dine date of the general electimould result in a deprivation of
their fundamental right to vote and be representéd.The court rejected the contentions,
stating that although “it [wa]s undeniable that a dffeey the state statuteljill mean a longer
period of time in which voters from the Second Congressionali@istmain unrepresented

...[;] the issue is whetheiné delay is unconstitutional, and | find that it is ndd” at *2.
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5. American Civil Liberties Union v. Taft (6th Cir. 2004)

On July 24, 2002, a Congressman was expelled from the Ohio House, leaatana
seat Am.Civil Liberties Union v. Taft385 F.3d 641, 644 (6th Cir. 2004)he Governor of
Ohio, after consulting with local elected officials, decided not to call aadpection,
ostensibly because (¢f) the cost (2) the difficulty presented by redistricting that was to take
effect for theregularly scheduled election in November 20@ the relatively short length of
time an elected replacement could be expktreserve in light of Congress’s scheduled
adjournment on October 3, 2002; and (4) and the uninterrupted continuation of eanstitu
services by the Clerk of the Houdel. Five months remained before the next Congress would
convene.

The Court of Appealfor the Sixth Circuitheld thatthe Governor violated the
Constitution when he refused to issue a widt. It noted there mayebinstances where the time
remaining in the congressional term is trdgyminimis thereby excusing the executive from
issuing the writbut that the time involved in the instant case waslaahinimis Id. at 649.
The opinion stated:

Like the Severtit Circuit [in Ogilvie], we conclude that Article |,
section 2, clause 4 is mandatory, requiring the state’s executive to
issue a writ to fill a vacancy in the House.. By deciding not to

call a special election at allhe Ohio governor had violatedhe
Constitution, which imposes a mandatory duty on a state’s chief
executive to call a special election to fill a congressional vacancy

Id. at 849-50 (emphasis added)

6. Judgev. Quinn (7th Cir. 2010

After thenSenator Barack Obama resigned from his Senate seat to assume the
presidency, the Governor of lllinois appointed Senator Burris to tempordrihefivacancy. He
did not issue a writ of election. lllinois law required that the election nugstr@n November 2,
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2010, two years later.
Plaintiffs sought a preliminary injunction, alleging that the Seventeenth Amendme
required the Governor issue a writ of special election. The Court of Appeals g&\vbnth
Circuit initially held that although plaintiffs had a strong likelihoodestablishing the meritd o
their claim, plaintiffs failed to show irreparable injury that would merit thatgsha preliminary
injunction. Judge v. Quinn624 F.3d 352, 355 (7th Cir. 2010) (summarizing previous holding).
Subsequently, the district court granted plaintiffs a permanent injunction; the Seventh
Circuit upheld the ruling, statingtfe balance of hardships favors the plaintiffs, wiaberg with
the rest of the citizens of lllinciswill see their Seventeenth Amendment rights vindicated in a
special election.”Judge v. Quinn624 F.3d 352, 362 (7th Cir. 2010).

7. Fox v. Paterson (W.D.N.Y. 2010)

Both plaintiffs and defendant rely on this case. The court held that a delay of some
months in holding a special election to fill a vacancy in a legislative distincorde for the
Stateto complywith the Help America Vote Act (“HAVA™}—did not denyany fundamental
rights of the electors within that distrighcluding the right to vote and elect their congressional
representativeFox v. Paerson 715 F. Supp. 2d 431, 441-42 (W.D.N.Y. 2010).

The courtbased its decisiom part on the governarjustifications for the delay:

(1) serious concerns over the rollout of new electronic voting machines in severaaititin
the districtin compliance with HAVA; and (2) the possible disenfranchisement of overseas
military voters who would not be able to participate on too short a ndtdcet 440. These
explanations, the court reasoned, appeared to address legitimate coltteand41. The court
noted thatijn same instances, themount of time thgbassed from the existence of the vacancy

to the issuance of the proclamatmruld amounto ade factorefusal to call a special election.
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Id. at 442.
VIIL. Statutory Analysis

In Fox, the court properly interpreted the Governor’s duty under the United States
Constitutionto issue a writ of election when presented with a vacant Houseldeait436. But,
it did not find it necessary to consider the interplay between the New Y dek@&tastitution and
the section of th&tate’s Public Officers Lawhatsets out specific provisions regarding the
manner in which vacancies in elected office shalfilled, N.Y. Pub. Off. Law § 4R)
(McKinney 2011).

When both the State stadund Stateonstitution are read in concert, the following is
apparent:Special electionsr New Yorkto fill vacant congressional seats must be conducted in
“the shortest space of timmeasonablyossible.” Roher v. Dinkins32 N.Y.2d 180, 188 (1973)
(citing Peopleex rel. Weller v. Townsen@l02 N.Y. 430 (1886Mitchell v. Boyle219 N.Y. 242
(1916);MacAdams v. Cohe236 App. Div. 361 (1932aff'd 260 N.Y. 559 (1932))f. Skelos v.
Paterson 13 N.Y.3d 141, 150 (2009) (same).

A. The United States Constitution

Article | of the United States Constitution provides in relevant part:

Section 2—- The House

When vacancies happen in the Representation from any State, the
Executive Authoritythereof shall issue Writs of Electioto fill
such Vacancies.

Sedion 4 —Elections, Meetings

The Times, Places and Manner of holding Election$Starators and
Representativeshall be prescribed in each State by the Legislature thelbebf

the Congress may at atigne by Law make or alter such Regulations, except as to
the Place oChusingSenators.
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U.S. Const. art. 1, 88 2, 4 (emphasis added).

These clauses, read together, makecumbent upon eaclstaté to issue a writ of
election when faced with a vacant seat in the House of Representatgds‘prescribe” the
timing of such an electionld.; see also supr®art IV.B.1 (discussing clause$)art M.B
(expounding upon case law holding that, when a vacant seat occurs in the House of
Representatives or the Senate, issuing ilokelection is not optional).

B. New York State Constitution

The vacancy of elective office provision is contained in Article XIII, s&c8, of the
New York State Constitution. It does not explicitly provide a time period withicwdaiwrit of
election must issue after the vacancy of elected office occurs:
The legislature shall provide for filling vacancies in office, and in
case of elective officers, no person appointed to fill a vacancy shall
hold his office by virtue of such appointment longer than the
commencement of the political year next succeeding the first
annual election after the happening of the vacancy.

N.Y. Cong. art. XIIlI, § 3.

The New York Court of Appeals has read an urgency requirement into the above
provision: “It is axiomatic that under our State Constitution that weheacancy in elective
office occursthe vacancy must be filled by electiontie shotest space of timeeasonably
possible.”"Roher v. Dinkins32 N.Y.2d 180, 188 (1973¢mphasis added) (internal citations
omitted);cf. Skelos v. Patersp@3 N.Y.3d 141, 150 (2009) (emphasis addedine);

Mitchell v. Boyle 219 N.Y. 242, 248 (1914} The vacancy . .is to be filled by electioras soon
as may be, after it occursThe Constitution, however, when it provides for an election, means an

election of which adequate notice may be given to the voters. Any other electiahbediitle

better than a political mockefy(emphasis addeg)Wing v. Ryan6 N.Y.S.2d 825, 829 (App.
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Div.), aff'd, 278 N.Y. 710 (1938(It is a fundamental principle of our form of government that
a vacancy in an elective office should be filled by eleci®s@n as practicable after the
vacancy occurs (emphasis added)MacAdams v. Cohe236 App. Div. 361, 363 (1932)ff'd
260 N.Y. 559 (1932) (“The policy of the State appears to be, from a long line of enactments,
beginning with the first edition of the Revised Statutes of New York, that asagaan

elective office must bpromptly filledby an election.” (emphasis added aitdtion omitted).

C. New York State Public Officers Law Sectiord2(3)
1. New York Court of Appeals Insists on Speedy Elections

Defendant argues that thatification of New York State Public Officers Laabrogated
New York Court of Appeals preceders by imbuing the Governor witlalmost unlimited
“discretion.” Hr'g Tr. 21:2322:2 Feb. 13, 2015. He contends:There is nothing inthe
Constitution or in any statute or in any case that requitee Governor to issue the writ of
election within a specified period of time from the date an elected office wasdbsfht. Id. at
21:24-22:2 (emphasis added).

This view is too narrow. As plaintiff claimsthe statute cannot Bbeead in a vacuum.”
Mem. of Law in Supporbf Pl.’s Order toShow Causel2, ECF No. 4 The critical statutory
provision, in relevant parteads

[U]pon the occurrence of a vacancy in any elective offitech
cannot be filled by appointment for a period extending to or
beyond the next general election at which a person may be elected
thereto, the governor may in his or her discretion make
proclamation ofa special election to fill such office, specifying the
district or county in which the election is to be held, and the day
thereof, which shall be not less than seventy nor more than eighty
days from the date of the proclamation
N.Y. Pub. Off. Law § 4@3) (McKinney 2011)(emphasis added) After this provision was
adopted, the New York Court of Appeaimphaticallyreaffirmed its prior holdings:
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It is true that section 42 (subd. 3) of the Public Officers Law vests

discretion in the Governor to call a special election, but as we

observed in [1916]"this statutory qualificationcannot prevalil

against the command of the Constitution that a vacancy shall be

filled as soon as may e
Roher v. Dinkins32 N.Y.2d 180, 188 (1973) (emphasis added) (citing to 1916 Idaséell,
219 N.Y.at248) Cf.N.Y. Op. Atty. Gen. (Inf.) 186, 1978 WL 27591 (the proper way to call
attention to the failure dhe Governor to issue a special election writ is to commence “a
proceeding . . . to @din a judgment to compel the vacancy [of the elected officidi]lbd by a
special election”)N.Y. Op. Att'y Gen. (Inf.) 171,1984 WL 186599citing Roherfor the
proposition that [t]he purpose of [provisions including the State constitution anticRDfficers
Law 42(1)]is to ensure that when a vacancy occurs in an elective office, the vacancy will be
filled in the shortest period of time reasonably pos8ip&3C Am. Jur. 2d Public Officers and
Employees § 146 (201%iting Roherto state thaf[sJome constitutional provisions limit to as

short a term as possible the tenure of an appointee to a vacancy in an electiv office

2. The Statutory Seventy to Eighty Days Allows Ample Time to Prepare for
a Special Election

The implication of théarge seventy to eighty day period between announcement of the
date for the special electi@md the actual date of the electigmovides ample time to prepare.
SeeN.Y. Pub. Off. Law 8 4@3) (McKinney2011). The spiriof the statutory scheme is clear:
The announcement of the date for the election should occur almost immediatelyeafte
vacancy occursSeeMitchell, 219 N.Y.at 248 (explaining that thirty to forty days provides
adequate notice to vot@rsee alsd\.Y. Pub. Off. Sec. 42 Bill Jacket (explaining that
amendment to section 42(3) of the State’s Public Officers law was intendedVidgycounty

board of elections additional time prior to special elections in order to allow milafogdto be
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timely mailed to voters” in compliance to federal law)
VIIL. Instant Case

A. Standing
1. Law

The “irreducible constitutional minimum of standing contains three elements“thél
plaintiff must have suffered an injury in fact,g., “an invasion of a legally protectéaterest
which is (a) concrete and particularized and (b) actual or imminent, not conljectura
hypothetical”; (2) “there must be a causal connection between the injurg@ndrtduct
complained of”; and (3) “it must be likely, as opposed to merelyutgidee, that the injury will
be redressed by a favorable decisidmjan v. Defenders of Wildlif&04 U.S. 555, 560-61
(1992) (quotation marks, citations, alterations, and footnotes omitted). A red)istée€s
allegation that a governor’s failure igsue a writ of election and to fix a date for an election to
fill a vacant congressional seatsufficient injury in fact to be considered ripe and to confer
Article 11l standing SeeJudge v. Quinn612 F.3d at 544-45.

2. Application of Law to Facts

Plaintiffs have standingFirst, they continue to suffer a concrete and particularized
injury in fact: the deprivation of a special election for a vacant congressionaitdiSee supra
Part Ill.B. For a month, the citizens of New York’s Eleventh Congressiontalddisave had no
voice in the House of Representativ&ee suprdart Ill.E. Secondthe injury is traceable to
defendant: The Governor is the only person who has the authority, pursuant to the New York
State Constitution, to call for a special election for the positgse suprdart VII.C. Third, an
injunction directing the Governor to call a special election forthwith will providessary

redress for the serious imyuto plaintiffs. See supr#&art VI.B (discussing relevant cases).
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special election must take place as soon as possible.

B. Ripeness
1. Law

“To be justiciable, a cause of actiotust be ripe—# must presena real, substantial
controversy, not a mere hypothetical questiaNat’| Org. for Marriage, Inc. v. Walsth714 F.3d
682, 687 (2d Cir. 2013)nternal quotation marks and citation omitted)o statea plaintiff’s
claim is constitutionally unripe is to statee claimed injury, if any, is not “actual mnminent,”
but instead “conjectural or hypotheticald. at 688; se also N.YCivil Liberties Union v.
Grandeau 528 F.3d 122, 130 n.8 (2d Cir. 20@8¥tanding and ripeness are closely related
doctrines that overlap most notably in the shared reqemethat the plaintiff's injury be
imminent rather than conjectural or hypothetical.” (internal quotation markaltandtions
omitted));Ross v. Bank of Am., N.A. (USB24 F.3d 217, 226 (2d Cir. 200@ecause the
ripeness and standing doctrines “overlap,” claims that were suffictaatlyal and imminent” to
establish Article 11l standing also were ripe for adjudication, “notatyespeculative or
hypothetical”).

2. Application of Law to Facts

The @se is ripe for adjudication. Plaintiffs’ injuryrsal and substantialThey do not

have representatian the House of Representatives. Nothing is “speculative” or “hypothetical”

about this disenfranchisement.
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C. Injunctive Relief
1. Preliminary Inju nction

a. Law
Federal Rule of Civil Procedure 65 provides procedures to adjudicate requests for
injunctions. Where speed is needed, a preliminary injunction may be sought. Subdivision (a) of

Rule 65 reads:

(1) Notice. Thecourt may issue a preliminaiyjunction only on
notice to the adverse party.

(2) Consolidating the Hearing with the Trial on the Merits.
Before or after beginning the hearing on a motion for a
preliminary injunction, the court may advance the trial on the
merits and consolidate it witthe hearing. Even when
consolidation is not ordered, evidence that is received on the
motion and that would be admissible at trial becomes part of
the trial record and need not be repeated at trizt the
court must preserve any pasgyight to a jurytrial.

The Court of Appeals for the Second Circuit has explained:
Generally, a party seeking a prelimry injunction must establish
(1) irreparable harm and (2) either (a) a likelihood of success on
the merits, or (b) sufficiently serious questions gdim the merits
of its claims to make them fair ground for litigation, plus a balance
of the hardships tipping decidedly in favor of the moving party.
Additionally, the moving party must show that a preliminary
injunction is in the public interest.
Oneida Nation of New York v. Cuont@5 F.3d 154, 164 (2d Cir. 2011) (internal quotation
marks and citations omitted).
The “fair ground for litigatiofi’ cannot be used to challentigovernmental action
taken in the public interest pursuant to a statutory araégyy scheme.””’Monserrate v. New
York State Senaté99 F.3d 148, 154 (2d Cir. 2010) (quotilgza Health Labs., Inc. v. Perales

878 F.2d 577, 580 (2d Cir.1989)). In such cases, the moving party must establish a likelihood of
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success on the meritg,, a “more rigorousstandard.Metro. Taxicab Bd. of Trade v. City of
New York 615 F.3d 152, 156 (2d Cir. 201@)ternal quotation marks and citation omitted).

I. lrreparable Harm

In everycase where plaintiff seeks amunction, she must show thidtere isno adequate
remedy at lavandthat irreparable harwill resultif theinjunction is not granted. This showing
is “the single most important prerequisite for the issuance of a preliminangiign.” Faiveley
Transp. Malmo AB v. Wabtec Corp59 F.3d 110, 118 (2d Cir. 2009) (internal quotation marks
and citations omitted)Irreparable harm may not be premised “only on a possibilityinter v.
Natural Res. Def. Council, IncG55 U.S. 7, 22 (2008 Rather, thenovant must demonstrate
injury that is neither remote nor speculative, but actual and imminent, and that cannot be
remedied by award of monetary damag8hkapiro v. Cadman Towers, Iné1 F.3d 328, 332
(2d Cir. 1995).

ii. Clear or Substantial Likelihood of Success mthe Merits

Wherethe requested injunction mandatoryin nature—in other words, where the
movantseels to compel, rather than prohibit, governmental actiddisarict court may enter a
mandatory preliminary injunction against the government only if it determinesrtlzatdition to
demonstrating irreparable harm, the moving party has shown a ‘clear’ or ‘swddsli&etinood
of success on the meritsMastrovincenzo v. City of N,.YA35 F.3d 78, 89 (2d Cir.2006)
(emphasis omitted) (citinjo Spray Coalition, Incv. City of New York252 F.3d 148, 150 (2d
Cir. 2001));Monserrate 695 F. Supp. 2d 80 at 89 (S.D.N.Yalf'd, 599 F.3d 148 (2d Cir. 2010).

iii. Balance of Hardships

“[A] court must balance the competing claims of injury and must consider the effect on

each paft of the granting or withholding of the requested religirhoco Prod. Co. v. Vill. of
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Gambell, AK 480 U.S. 531, 542 (1987).

iv. Public Interest

Ensuring‘that thepublic interest would not be disserveglthe issuance of a preliminary
injunction’ requires careful assessme®alinger v. Colting607 F.3d 68, 80 (2d Cir. 2010)
(quotingeBay Inc. v. MercExchange, L.L,647 U.S. 388, 391 (2006)). The focus is the effect
of the injunction itself on the public interest apart and separate fropattieularized concerns
of the parties.S.E.C. v. Citigroup Global M& Inc., 673 F.3d 158, 163 n.1 (2d Cir. 2012)
(interpretingSalinger 607 F.3cat 68).

b. Application of Preliminary Injunction Law to Facts

Here, plaintiffs seek an immediate “Writ of Mdamus” to compel defendant to issue a
“Writ of Election” to fill the congressional vacancy in the Eleventh CongyeakDistrict. Pl
Mem. Law 5. In modern terminology, this is a request for a mandatory preljnainda
mandatory permanent injunction pursuant to Federal Rule of Civil Procedure 65.

At the evidentiary hearing, based upon the sketchy information supplied by both sides,
the court was not prepared to issue or to deny a preliminary injun&e@generallyd’'rg Tr.,

Feb. 13, 2015.

Neverthelessieview of the evidence, the precedents, and relevant statutory provisions, it
is determined that plaintiffs have madprama faciecase for a preliminary injunction.

First, plaintiffs demonstrate irreparable harm since money damages cannot make them
whole. See supr#art lll. They have lost their ability to participate not only in the making of
the naion’s policies at large, bum those that affect their daily liveSee supréarts 1l & .

They are bereft of an advocate to help them navigate the morass of governmentraage

See supréart Il.
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Secondthey make a substantial case for a prelimimgonction. SeePart VIl
(expounding on requirement undederal and New York Stataw to issue writ as soon as
practicable).

Third, hardship to plaintiff is great and continuingee®art Ill.E. By contrastdefendant
has advanced no justification for his failure to issue the writ of special electich,les any
hardship preventing him from so doing, or that would result if he ek supréart 111.C.

Fourth, filling the vacancy would benefit, not threaten, the greater public intebes.
supraPart Il. Aside from the cost of the special electior,dburt is not aware of, and defendant
has not yet proffered, any reason that the injunction sought would constitute &ctinegbublic
interest or an undue burdeBee suprdart lll.

2. Permanent Injunction

a. Law

The court may advance the trial dretmerits for a permanent injunction to consolidate it
with the hearing on the preliminary injunctioBeefFed. R. Civ. Pr. 65(a)(2) (consolidating
hearing on preliminary injunction with trial on the merits).

Consolidatiormay occur “only after the partiesceive clear and unambiguous noti€e
the court’s intent to do seither before the hearing commences or at a time which will still afford
the parties a full opportunity to present their respective ¢a¥®ee by Woe.\Cuomg 801 F.2d
627, 629 (2d Cir. 1986) (internal quotation marks and citation omitted). “The giving of formal
notice ensures both that a party may avail himself of every opportunity to presientce
pertinent to his position and that all genuin@éssof fact are before the courtd. But “[a]
party cannot lay back, acquiesce in the merger of a preliminary hearing pgtinanent one,

and then protest the procedure for the first time after the case is decided gduatSeK-Mart
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Corp. v. Oriental Plaza, Inc875 F.2d 907, 914 (1st Cir. 1989).

“The equitable principles and scope of review” for preliminary relief and geent
injunction remain the same&ierra Club v. Hennessg95 F.2d 643, 647 (2d Cir. 1982).
“Although a showing of ‘irrparable harmis required for the imposition of any injunctive relief,
preliminary or permanent, the ‘imminemispect of the harm is not crucial to granting a
permanent injunction.’Rodriguez ex rel. Rodriguez v. DeBuph@d5 F.3d 227, 235, n.9 (2d Cir.
1999) (per curiam) (internal citation omitted).

“To obtain a permanent injunction, a plaintiff must succeed on the merits and show the
absence of an adequate remedy at law and irreparable harm if the relief is not"gfiosamh v.
Morse 440 F.3d 53, 56 (2d Cir. 200@hternal quotation marks and citation omitted).

b. Application of Permanent Injunction Law to Facts

The need for speed in the present case warrants consolidation. This opinion censtitute
notice to defendantThere has been ample time to prepare for a hearing.

Plaintiff has demonstrated no adequate remedy at law and irreparable relref i§ not
granted.See suprd&artVIll.C.a—b.

As a practical mattethe effect of a preliminary injunction and a permanent injunction
would be the same: defendant would be compelled to fix a date for an election.

IX.  Additional Claims

Plaintiffs’ claims pursuant to section 1983 of Title 42 of the United States @ade,

Fourteenth Amendment, and the First Amendment need not be addressed. Tinesfiae,

dealt with in the instant decision
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X. Conclusion

A hearing on the petition for a permanent injunction ordering the Governor of the State of
New York to fix the date for a special election to choose the Representative of the Eleventh
Congressional District of New York to the House of Representatives will be held on February
20, 2015 at-12:00 noon in Courtroom 10B South. Unless the Governor of the State of New York

has set a date for the special election on or before that time or justifies a further delay, this court

will set the date.

Jack B. Weinstein
Senior United States District Judge

Dated: February 16, 2015
Brooklyn, New York
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