Maione et al v. New York City et al Doc. 27

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SCOTT MAIONE and TASHA OSTLER
on behalf of their infant children J.M., MM,
and S.M.,

Plaintiffs, MEMORANDUM & ORDER
15€V-601(PKC) (SMG)

—against-
THE CITY OF NEW YORK, STERLING
METS L.P, and QUEENS BALLPARK
COMPANY, LLC,

Defendants.

PAMELA K. CHEN, United States District Judge:
Before theCourt is DefendanCity of New YorKs motion to remand this case Sate
court. (Dkt. 20.) The Cougrantsthe motion in full for the reasons set forth below.

BACKGROUND

This case arisesut ofan incident that occurred during a Mets baseball gatr@di Field
in Queens, New York on August 20, 2013SeeDkt. 21 Ex. A (“Compl.”) 11 541.) On
November 14, 201&laintiffs Scott Maione and Tasha Ostfded suit on behalf of themselves
and their infant children J.M., M.M., and S.Mgainst DefenddrCity of New York (the “City”)
and Defendants Sterling Mets, L.P. (“Mets”) and Queens Ballpark Compha@y(dollectively
the “Mets Defendants”)n the Supreme Court of the State of New York, County of Queens

(“Queens County Supreme Court”)(ld. at 17 3-4.)' Plaintiffs asertan array ofclaims,

! Plaintiffs commenced sufiro se but arenow represented by Louis J. MaionesdE (SeeDkt.
9 (Notice of Appearance by Louis J. Maione on behalf of all Plaintiffs).)
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including, inter alia, false imprisonment, assault and battery, infliction of pain and suffering,
negligen supervision, and violation of civil and disability rightsd. @t 1 4272.)

On February 6, 2015, the Mets Defendants filed a Notice of Removal with this Court.
(SeeDkts. 1 (“Notice of Removal”); 21Declaration of Ashley R. Garman, Esq., in Suppdrt
Motion to Remand“Garman Decl.”)  7.) On September 12015, he City moved to remand
this action toQueens County Supreme Court, asserting that it had not consented to the removal
of this action to federal court (SeeDkts. 20 (“Notice of Motion toRemand”);22 (“City
Mem.")).?

DISCUSSION

Legal Standard

Under 28 U.S.C. § 1441(a), “any civil action brought in a State court of which the district
courts of the United States have original jurisdiction, may be removed by the defendamt
defendants.” This provisionis construed narrowly and in favor cdmandout of “[d]ue regard
for the rightful independence of state governméntSribler v. Weisblat07 CV 11436, 2008
WL 563469, at *1 (S.D.N.Y. Feb. 25, 200@uotingShamroclOil & Gas Corp. v. Sheet813
U.S. 100, 109 (1941)see Somlyo v. Lu-Rob Entes., Inc., 932 F.2d 1043, 1046 (2d Cir991)
(“In light of the congressional intent to restrict federal court jurisdiction, al as the
importance of preserving the independence of state governments, federal oosttaecthe
removal statte narrowly, resolving any doubts against removability: The burden of proving
federal removal jurisdictioh,therefore,‘is on the party seeking to preserve removal, not the
party moving for remand. Gribler, 2008 WL 563469, at *1 (quotingan Atlantic Gip., Inc. v.

Republic Ins. Co878 F. Supp. 630, 638 (S.D.N.Y. 1995)).

2 Plaintiffs take no position on the City’s motion to reman8edDkt. 26.)
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Section 1446(b) of Title 28 of the United States Code sets forth the requirements f
removal of a State court actioimcluding the requirement that when, as hezejoval ofa civil
action is baed solely on Section 1441(a)e. original jurisdiction in federal coyrt“all
defendantsvho have been properly joined and served must join in or consent to the removal of
the action.” 28 U.S.C. § 1446(b)(2¢mphasis atkd). This “rule of unanimity” is weHl
established.SeeHeller v. NY.C.Health & Hosps. Corp.09 CV 6193 2010 WL 481336, at *2
(S.D.N.Y. Feb. 1, 2010requiring “all defendants to manifest their consent to remyvall v.
SE.T. Landscape Desigmc., 34 F. Supp. & 188, 19394 (S.D.N.Y. 1999) (collecting cases
requiring unanimous consgnsee alsoNovick v. Bankers Life Ins. Gal10 F.Supp.2d 98, 100
(E.D.N.Y.) (“[A]ll [defendants] over whom the state court acquired jurisdiction must jdhein
removal petition for removal to be proggr(quotingEll, 34 F.Supp.2d at 193) vacated on
other grounds450 F. Supp. 2d. 19&.D.N.Y. 2006). Furthermore, fhandating written consent
to remove'‘is consistent with the notion that filinggquirements are strictly construed and
enforced in favor of remant. Codapro Corp. v. Wilsqn997 F. Supp. 322, 326 (E.D.N.Y.
1998) (citation omitted). Thus)[a]bsent consent of all parties, ‘the removal petition is
defective[,] and the usual course of conduct is for the federal court to remand the adtiom bac
state court.”” Snakepit Aud., Inc. v. Superperformance IhtLLC, 489 F.Supp.2d 196, 201
(E.D.N.Y. 2007) quoting Newkirk v. Clinomics Biosciences, In€6 CV 0553, 2006 WL

23558544t *3 (N.D.N.Y. Aug. 15, 2006)



. Lack of Unanimous Consent to Remove this Caseto Federal Court

The City seeks to remand thisaseto State courtasserting that it never consented to
removalof this actionto federal ourt (City Mem. at5.)® Indeed, he Notice of Removdiled
by the Mets Defendantmakes no mention of the Citgeyond the caption, and gives no
indicationof the Citys consento removal (SeeDkt. 22 Ex. D (“Revised Notice of Removal”).)
SeeCodaprqg 997 F. Supp. at 32moting “most courts have required some form of unambiguous
written evidence of consent to the court”) (citation omitfedlhus, the Mets Defendants’
removal petition is defectivieecause it fails to comply with the rule of unanimi8eeSnakepit
489 F. Supp. 2d at 201.

“The only exceptions to[the] rule [of unanimity] are where ‘(i) the nonjoining
defendants have not been served with service of process at the time the removalipé&tidd
(i) the nonjoining defendants are nominal parties; or (iii) the removed claim is a sepachte
independent cause of action as defined by 28 U.S.C. § 1441@)iler, 2008 WL 563469at
*1 n.4 (citations omitted) (emphasis added)lhe second andhird exceptions are clearly
inapplicable in the instant case. With respect to the excefotidack of service of procesthe
City was served b¥laintiffs on or about January 9, 20X5eeCity Mem. at 2), well beforethe

Notice of Removal wasled on February 6, 2015Moreover a removing defendarstlack of

% The other requirements for remowaider 28 U.S.C. § 144#re not at issueFor example, the
City does not dispute that the Mets Defendants have complied with the requinerd@n.iS.C.

8§ 1446(b) that thenotice of removal “be filed within thirty days after the receipt by the
defendant, through service or otherwise, of a cdpye initial pleading setting forth the claim
for relief upon which such action or proceeding is based.” (SeeNotice of Removal City
Mem. at 34.)

4 Although the Mets Defendants contep@nd the City disputes that counsel for the Mets
Defendantsattempted, without success, to speak to the City's attorneys about whether the City
would oppose removakéeDkt. 24 § 6;Garman Decly 10), it is irrelevart whetherany such
attemps were made and whether the parties actually discussed the removal issue. The only
relevantfact, which is undisputed, is that the City did not join the removal petition and continues
to challenge removal of this matter.



knowledge as to whether a roansenting calefendant was served does not excuse compliance
from the unanimity rule Metro. Transp. Auth. v. Unite@tates Fid & GuaranteeCo, 14 CV
9059, 2015 WL 1730067, at *7 (S.D.N.Y. Apr. 14, 20(dbdation omitted)

In analyzing the first exception to the unanimity rule, courts focus on whether there wa
proper service of process because that is wthenState court obtasnjurisdiction overa
defendant.See, e.g.James v. Gardnei4 CV 1380, 2004 WL 2624004, at *3 (E.D.N.Y. Nov.
10, 2004)(defective service means that no court acquired jurisdiction ovdefemdant, and
therefore consent was not requirddg&wkirk 2006 WL 2355854, at *8'a defendant not subject
to state court jurisdiction through proper service of process at the time of rem@aused
from the unanimity requiremeéit This approach is consistent with the Supreme Court’s
instruction that district courts givedue regard toState court jurisdiction when construing
removal statutesSee $amrock,313 U.S. at 109 (“Due regard for the rightful independence of
state governments, which should actuate federal courts, requires thatrin@ylaisly confine
their own jurisdiction to the precise limitashich the statute hagefined.”) (quotingHealy v.
Rattg 292 U.S. 263, 270 (1934)see generallyMurphy Bros., Inc. v. Michetti Pipe Stringing,
Inc., 526 U.S. 344, 35Q1999) pbserving that'service of process . .is fundamental to any
procedural imposition on a named defendant. In.the absence of service of process (or waiver
by the defendant), a court ordinarily may not exercise power over a party thacamames as
defendant[]” and holding that the tarfor removal commences when service is completed and
jurisdiction over a defendant has been obtainet). the extent that a defendantisswer is
pertinent to the removal inquiry, its only with regard toconsideration ofpotential
manifestations of consenCf. Gribler, 2008 WL 563469, at *{“‘co-defendant answer was not

an unambiguous manifestation of consent to renipyeiting Unicom Sys., Inc. v. Nat'l Louis



Univ., 262 F.Supp.2d 638 (E.D.Va2003) Hicks v. EmeryVorldwide, Inc.254 F.Supp.2d 963
(S.D.Ohio 2003)).

The Mets Defendants advance a novel objection to the application of the rule of
unanimity in this case, which the Court finds unpersuasive. The Mets Defeiatgnésthat
because the City failed timely interpose its Answet,it was not a “properly joined” party
under 28 U.S.C8§ 1446(b)(2)(A), and thus the City’s consent to removal was not required. (Dkt
25 (“Opp. Mem.”) at 26.) The Court finds no support for this interpretation of the “properly
joined” element of 28 U.S.C8 1446(b)(2)(A), nor have the Mets Defendants identified
persuasive authority on this pofht. Indeed, he more logical interpretian of the phrase
“properly joined defendant” in Section 1441(b)(2) is, as the Fifth Circuit has found, sivapity
comports with Fed. R. Civ. P. 20(a), namely, a defendant who is properly named or “joined” in
an action. SeeCrockett v. R.J. Reynold®bacco Cq.436 F.3d 529, 53-3 (5th Cir. 2006);

Fed. R. Civ. P. 20(a)(2) (providinmter alia, that “persons . . . may be joined in an action as
defendants if: (A) any right to relief is asserted against them jointly, abyeor in the
alternative with respect to or arising out of the same transaction, occurrence, or series of
transactions or occurrences; and (B) any question of law or fact common tocallai®ls will

arise in the actidi).

® The Mds Defendants’ contention that the City’'s Answer was untimely is based dditihe
allegedly having served its Answer on Plaintiffs on February 6, 2015, eight datythediling
deadline for the City’'s Answer, and not serving its Answer on the Mets @afenat all.(Opp.
Mem. at 3-4; Garman Decl. 11 5, ®kt. 21Ex. C)

® The Mets Defendants cite to cases that ddllumhinate the meaning of “properly joingtibut
rather only tangentially relate to the statutory removal proced8e=eOpp. Mem. 4) Murphy
Bros, 526 U.S. at 35f@service of process marks the commencement of 1446(b)'s removal
period) Gribler, 2008 WL 563469, at *{co-defendant’s mere filing of a motion to dismiss does
not satisfy the rule of unanimity’s consergquirement);Novick 410 F. Supp. 2d at 100
(remanding after cdefendant did not file or attempt to file consent to removal
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Thus,the Court rejects the Mets Defendants’ “propgdined” argument, antinds that
the City's consent to removal is still required by the rule of unaninfgcausethe Mets
Defendantgid not obtain the City’s conseheforeremoving this matterand because the City,
which was properly served, never consentethéoremovalthe Mets Defendants cannot carry
their burden of establishing federal removal jurisdiction.

CONCLUSION
Forthe reasons set forth abowke Courggrants Defendar®ity of New York’smotion to

remandhis action to State court

SO ORDERED:

/s/ Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated:October28, 2015
Brooklyn, New York



