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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________ X
JUAN GENAQ,

Plaintiff,

-against : OPINION AND ORDER
: 15-cv-684 (DLI)

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

Defendant.
_____________________________________________________________ X

DORA L. IRIZARRY, Chief Judge:

On July 3, 2012, Plaintiff Juan C. GendtPlaintiff”) filed an application for Social
Security disabity insurance benefits under the Social Security Act, alleging disabilginbmg
November 30, 2011(SeeCertified Administrative Record (“R.;’Dkt. Entry No.16at 61, 101
02.) On August28, 2012,Plaintiff's application was deniedd. at 6265), and he timely
requested a heagn (d. at 6970.) On July 25, 2013, Plaintiff appeared with his representative
before Administrative Law Judge Seymour Rayner (tAeJ”). (Id. at 2960.) By decision
dated August 22, 2013, the ALJ concluded that Plaintiff was not disabled within thengheni
the Act. Id. at 12-21 (the “Decision”) On December 10, 2014, tHeecision became the
Commissioner’s final decision when the Appeals Council denied Plaintiff's retprasview.
(Id. at 1-5.)

On February 11, 201%laintiff filed this appeal seeking judicial review of the denial of
benefits, pursuant to 42 U.S.C485(g). 6eeComplaint,Dkt. Entry No. 1) The Commissioner
moved for judgment on the pleadings pursuant to Rule 12(c) of ébdealF Rules of Civil
Procedure, to affirnthe denial of benefits(SeeMem. of Law in Supp. of Def.’s Mot. for J. on

the Pleadings‘Defendant’s Motion” or*Def. Mot."), Dkt. Entry No. 12 Plaintiff crossmoved
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for judgment on the pleadings, seeking reversal of the Commissioner’s decisidaroatikely,

remandto the Social Security AdministratigtiSSA”) for further proceedings (SeeMem. of

Law in Supp. of Pl.’s CrosMot. (“Pl. CrossMot.”), Dkt. Entry No. 14. For the reasons set

forth below, the Commissioner’s motion for judgment on the pleadings is granted aniff’Blaint

motion for judgment on the pleadings is denig@the nstantappeals dismissed.
BACKGROUND*

A. Vocational and NonMedical Evidence

Born in March 1972, Plaintiff was 39 years at the onset of his back hj(R. at 216.)
The injury occurred on November 30, 20When Plaintiff wasmoving boxes inside Bnited
Parcel Service ("UPSruck. (R. at 142.) Plaintiff, after completing high school, had worked
as a UPS truck drivdor fifteen yearsrior to the injury. Id. at 32, 36, 140-41.)

In a July 27, 2012 function report, Plaintiff reported that he lived with his wife and
children. (R. at 129.) Plaintiff indicated that he didhot fix his own meals and did not do
household chores because he is unable to lift, push or pull heavy objects, anermrdytside
for therapy. Id. at 13132.) Plaintiff rgported being able to take care of his personal hygiene,
drive a car, use a computer, go shopping sometimes, and socialize with friends and @dmil
at 132-34, 46-47, 480, 5357.)

B. Medical EvidenceBefore the ALJ
1. Medical Treatment
X-rays of Plaintiff's lumbar spine taken December 2, 2@4dealed early degenerative

joint disease with no acute fracture, dislocation, or lesion, no evidence of dismapaveing,

! Having thoroughly and carefully reviewed the administrative record, thet @ods the Commissioner’s

factual background accurately represents the relevant portions of the record.rdifglgp the background
information that follows is taken substantjaifom the “Administrative Record” section of tBefendant’s motion

2 As such, Plaintiff was a “younger person” as defined in 20 C.F4R48L563(c).
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and properly aligned osseous structures.a{R01-02.)

From December 2011,through June 28, 2012, Plaintiff was treated by chiropradator
Dennis Long as part of his Workers’ Compensation claifR. at 266-372.)Dr. Longdiagnosed
displacement of intervertebral discs, thoracic or lumbosacral neuritis, andopatfat lesions
of the thoracic and pelvic region(ld.) He opined that Plaintiff wadisabledtemporarilyand
totally from his previous work. Iq.)

Plaintiff was evaluated by Dr. F. David Hannanian, a neurologist, on December 29, 2011.
(R. at 21618.) Plaintiff complained of back pain with decreased range of maiimh pain
radiating into his legs.Physical examination showed no motor weakness in his arms and legs
and normal gait and coordinatiorfld. at 217.) Deep tendoneflexeswere bilaterally equal at
+2, except for biceps and ankle jerk, which were +1 bilateraflg.) There was decreased
sensation to light touch and pinprick in the-8% dermatomes(ld.) The doctor noted spasm
and tenderness in the lumbar paraspmakcles with decreased range of motion of the lumbar
spine by five to ten degrees(ld.) Dr. Hannanian diagnosed paralumbar myoitss and
radiculitis, and ruled out lumbar disc herniatiofid.) He prescribed Neurontin, Flexeril, and
Naproxen,and recommended diagnostic testingpntinued physical therapy and chiropractic
treatment.(Id. at 217;seeld. at 199.) Prognosis was guarde@d. at 218.)

A magnetic resonance imagingMRI”) of the lumbosacral spine conducted on January
4, 2012, revealethuscular spasm, disc bulges atlL?, L3-L4, L4-L5, and L5S1, with neural
foraminal narrowing and lateredcess stenosis at 151 (R. at228.)

Plaintiff followed up with Dr. Hannaniaron May 3, 2012, complaining of back pain,
restricted movement, and tingling and numbness radiating to his(lRRgst 220-21.)A physical

examination revealed no motor weakness in his arms and legs, normal gai, seaaion,



and symmetrical refless. (Id. at 220) The doctor noted spasm and tenderness in the lumbar
paraspinal muscles with decreased range of motion of the lumbar dpine. He diagnosed
traumatic thoracic myofascitis, lumbar strain, and radiculitis, anddrolg lumbar disc
herniation. Id. at 221) The doctor prescribed pain medication, recommended diagnostic
testing, and continued physical therapy and chiropractic treatm@dt; seeld. at 198)
Prognosis was guardedld. at 221) A nerve conduction study (NCV) and electromyogram
(EMG) of the arms and legs, conducted that same day, revealed evidence ddl Hi®t
radiculopathy. Ifl. at 194-97 repeated at Idat 222-25.)

Plaintiff next saw Dr. Hannanian on June 28, 2012, complaining of back pain, restricted
movement, and tingling radiating to his legéR. at 19293, 219) A physical examination
revealed no motor weakness in his arms and legs, normal gait, normal sensation, a
symmetrical reflexes. (Id. at 219) The doctor noted spasm and tenderness in the lumbar
paraspinal muscles with decreased range of motion of the lumbar dpihne. He diagnosed
traumatic thoracic myofascitis, lumbar strain, and radiculitis, anddrolg lumbar disc
herniation. [d.) The doctor prescribed Voltarenld(at193.)

Dr. Hannanian wrote a letter the same day, June 28, 2012, in which he stated that Plaintiff
should be excused from work for one month, and during that month he should not engage in
heavy lifting, pushing, pulling, prolonged sitting, standing, and bendiRgat 192) Dr. Long
signed a letter dated the following day, June 29, 2012, whichsulastantially similato Dr.
Hannanian’s letter(Compare Idat 200,with Id. at 192.)

On July 16, 2012, Plaintiff had an initial evaluation with Dr. Nunzio Saulle, a physical
medicine and rehabilitation specialis{R. at 24749, repeated atid. at 39496.) The doctor

reviewed Plaintiff's medical history, including his description of his back injyigt. at 247)



Dr. Saulle statedhat Plaintiff had not gone to the emergency room, but had been receiving
regular chiropractic treatment, and was now transitioning from chiroptagatment to physical
therapy with Dr. Saulle’s office(ld.) Plaintiff complained of intermittent back pain, sometimes
radiating to his legs, and occasional neck pdld.) The doctor reviewed Plaintiff's diagnostic
testing. (Id.) A physical examination revealededuced range of motion of the neck, with no
tenderness; reduced range of motion of the back, with tenderness in the lumbar paraspinal
muscles; positive straight leg raising tests; full muscle strength; symmegitates; and
normal sensation(ld. at 248) The doctor diagnosed lumbar disc bulges with radiculopathy and
a cervical strain/sprain(ld. at 249) He recommended physical therapy and home exercise, and
opined that Plaintiff was disabled from returning to his previous work for one maddtlat 229,
249)

That same day, on July 16, 2012, Plaintiff underwent a physical therapy evaly&ion.
at 264) He complained of lower back pain, and exhibited paraspinal tightness and pain moving
his “trunk.” (Id.) Muscle weakness also was noteltl.)

Plaintiff attended physical therapy from July 16 through October 15, ARt 240-42,
250-63;seeld. at 38293, 40206, 40917, 42030.) Plaintiff complained of lower back pain,
received massage therapypt/cold packs, treatment with a transcutaneous electrical nerve
stimulation (TENS’) unit, and therapeutic exercis@d. at 240-42, 250-63.)

Plaintiff returned to Dr. Saulle on August 20, 2012, complaining of lower back pain that
sometimes radiated tashlegs. (R. at 24546.) Plaintiff stated that his pain hd@mproved
somewhat” since his last evaluation with the doctor, but that his standing and sliéiagde are
comparable to the prior evaluation(ld. at 245) A physical examination revealedreduced

range of motion of the neck, with no tenderness; reduced range of motion of the lhck, wi



tenderness in the lumbar paraspinal muscles; full muscle strength; symmetteoadsieind
normal gait and balancdld.) The doctor diagnosed lumbar disc bulges with radiculopathy and
a cervical strain/sprain(ld.) He recommended physical therapy and home exercise, prescribed
pain medication, and opined that Plaintiff was temporarily disabled fromnmeguto his
previous work. Id. 246.)

On August 30, 2012, Plaintiff was seen by Dr. Hannanian complaining of back pain,
restricted movement, and tingling radiating to his le@R. at 22627.) The doctor reviewed
Plaintiff's MRI results. (Id. at 226.) A physical examiation revealed no motor weakness in his
arms and legs, normal gait, normal sensation, and symnhegilexes. (Id.) The doctomoted
spasm and tenderness in the lumbar paraspinal muscles with decreased rantienobfthe
lumbar spine.(Id. at 226-27.) Plaintiff's range of motion had impved since his previous visit.
(Compare Id.at 227, with Id. at 219.) The doctor diagnosed trauntathoracic myofascitis,
lumbar strain, and radiculitis, and lumbar disc bulges with neuraniinal narrowng. (Id. at
227.) Thedoctor prescribed Neurontin, Naproxen, and Flexarntd recommended continuing
with physcal therapy and chiropractic treatmen(kl.) Prognosis was guardedd.{

On September 17, 2012, Plaintiff returned to Dr. Saulle, complaining of lower back pain
that occasionally radiated to his legd. at 24344, repeated atd. at 41819.) Plaintiff stated
that his pain had continued to improv@d. at 243) A physical examination revealed reduced
range of motion of the back, with tenderness in the lumbar paraspinal muscles; fu# musc
strength; symmetrical reflexes; and normal gait and balafidg. The doctor diagnosed lumbar
disc bulges with radiculopay and a cervical strain/sprain(ld.) He recommended physical
therapy and home exercise and opined that Plair@iffaineddisabled from returning to his

previous work. 1@d.)



From November 17 to 28, 2012, Plaintiff was treated by chiroprBeta@ioseph Campisi,

as part of hisVorkers’ Compensation claim,(R. at 37478.) Plaintiff complained of pain and
weakness in his back and legs, numbness/tingling in his legs, and stiffness inkhiglthaat
375.) A physical examination revealed decreased thoracic/lumbar spine range of,motion
pain/tenderness in the back, weakness in the lumbar paraspinals, decreased sensation at
dermatome bilaterally, muscle spasms in the back, and normal reflexes anddyait. 377)
Dr. Campisidiagnosed subluxation in the lumbar spine, sciatic neuritis, and muscle sgabms.
at 374) He opined that Plaintiff was temporarigynd totally disabled from his previous work.
(Id. at 37#78.) He recommended chiropractic spl adjustments, use of a cervical pillow,
treatment with a TENS unit, ice pack, and lumbar suppé&dt) (

On November 30, 201Z2Dr. Campisi completed a report regarding his treatment of
Plaintiff. (R.at379-81.) Dr. Campisistated that Plaintiff complained of back pain radiating into
his legs and feet with numbness and tinglir(td. at 379.) On physical examination, Plaintiff
had decreased range of motion in the thotaoabar spine with pain, tenderness on palpation in
the mid to lower back and full muscle strength except for-éatvoffive strength in the hip
flexion. (d. at 379-80.) Plaintiff also had positive straight leg raising tests, symmetrical reflexes
and decreased sensation at the L5 dermatome bilate(ldly. Dr. Campisidiscussed xays of
Plaintiff's spine that revealed lateral flexion malposition at-I10decreased disc space at L4
S1, subluxation complex at £41. (d. at 380.) Dr. Campisi diagnosed vertebral subluxation
complex in the thoracicand lumbosacral spine associated with lumbar radiculitis and
paravertebral muscle spasmgld.) He recommended chiropractic spinal adjustments and

supportive therapy.(ld.) The $ortterm prognosis of improving Plaintiff's activities of daily



living was good, but the chance of improving Plaintiff's functional capacity tonprey status
was guarded(ld. at 381.)

On January 4, 2018r. Campisi wrote a letter stating that Plaintiff was being treated for
injuries to his back and was unable to perform his normal work dutiest 265) Dr. Campisi
also stated that Plaintiff had a total permanent disability beginning on Decdn2011. Id.)

2. Consultative Examination

Dr. Corey Hunter conducted a consultative orthopedic examination of Plaintiff ontAugus
6, 2012. (R. at 20306.) Plaintiff reported that his symptoms, including low back pain
subsequent to five bulging discs in his low back and muscle spasms, were a result of agorkpla
accident in November 2011(ld. at 203) Dr. Hunter reported that Plaintiff had not seen a
surgeon, had not been hospitalized, had not seen a pain management specialist, had not received
any epidurals for pain, and was only under the @d a chiropractor and a physical therapist.
(Id.) Plaintiff alsostatedthat his only medications were Naproxen, an-arithmmatory drug,
and Cyclobenzaprine, muscle relaxant.(Id.) He stated that he lived with his family, and was
able toshower, bathe, dress himself, and watch televisitoh) Plaintiff had no acute distress,
normal gait and station, could heel and toe walk without difficulty, squat fully, and e int
hand and finger dexterity(ld. at 20405.) In addition,Plaintiff had full grip strength, full range
of motion of the cervical, thoracic, and lumbar spines, with no spasms and no trigger points as
well as full range of motion of the arms and legs, with full muscle strength, haefiexes and
sensation, and nmuscle atrophy.(Id.) Straight leg raising tests were negativgd. at 204.)
The doctor diagnosed chronic low back pain with radiculopathy and hyperter{kioat 205.)
Prognosis was stableDr. Hunter opined that Plaintiff did n@ppear to have any physical

limitations. (Id.)



C. Hearing Before the ALJ

At the July 25, 2013 hearing before the ALJ, Plaina#tified that he can dress himself,
but experiences some discomfort when putting on pants and shadest 4647.) Plaintiff also
notedthat he has a bar in the shower that he has to hold when bathingt 4748.) Plaintiff
reported that he wears a hard back brace every day for three to four houas.3$40.)

At the hearing, Plaintiff stated that after sustaining the injurpisoback, he saw a
neurologist and received chiropractic treatment and physical therapyt 4R4%.) He did not
visit the emergency room, and neveashospitalized. Ifl. at 41.) Plaintiff testified that he has
to take pain medicine every dayd.(at 39.) Plaintiff provided conflicting information regarding
the amount of time he is able to walk andtgstifying, for examplethat he could walk for thirty
minutes at a time, but later statitigat he could only walk one blockCémpare dl. at 59 with
Id. at 35.) In addition, Plaintiff testified that he could sit for a half hour, but at anothar poi
stated that he could only sit for fate-ten minutes. Gompare d. at 59with Id. at 33.) Plaintiff
also reported traveling to the Dominicaagiblic by plane and to Boston by cald. &t 5£53.)

D. Evidence Submitted to Appeals Council After ALJ Issued his Decision

Plaintiff submitted several documents to the Appeals Council with his requesti@wr
of theDecision (SeeR.at 1, 45.) Those documents related to the period at issue, and, as such,
the Appeals Council formally added them to the administrative red&@eeld. at 1, 45, 382
439.) Some of the documents were duplicative of those already in the re@tdrcht 38296,
403-06, 409-30.)The remainder are summarized below.

On June 21, 2012, Dr. Edward Welland conducted an independent medical examination
of Plaintiff at the request of the Workers’ Compensation Board. (R. aB9431Dr. Welland

noted that Plaintiff was takgnNaproxen, and a muscle relaxant, Flexerid. &t 432.) The



doctor stated that, as a neurologist, he was not qualified to evaluateetrediom a
chiropractor. Id.) He opined that Plaintiff did have neuromuscular deficiencies due to his back
injury and that Plaintiff should continue with physical therapy for six weeksk.af 433.) He
further opined that there was no clinical correlation between the MRI findimy$kintiff's
symptomology. If.) Dr. Welland described the MRI findings as “incidentalld.

Plaintiff continued physical therapy from October 15 through Noverpb2012. (R. at
397-406.) On October 15, 2012, Plaintiff returned to Dr. Saulle, glaming of intermittent
lower back pain.(Id. at 40708.) Plaintiff stated that his pain had continued to improve, and that
his pain no longer radiated into his leg&d. at 407) A physicd examination revealed reduced
range of motion of the back, with tenderness in the right lumbar paraspinaksudsttimuscle
strength, symmetrical reflexeand normal gait.The doctor diagnosed lumbar disc bulges with
radiculopathy. If.) He recommended continuing with physida¢tapy and home exercise, and
opined that Plaintiffemaineddisabled from returning to his previous workd.)

DISCUSSION
A. Standard of Review

Unsuccessfukclaimants for disability benefits under the Act may bring an action in
federal district court seelg judicial review of the Commissioner's denial of their benefits
“within sixty days after the mailing . . . of notice of such decision or within sutheiutime as
the Commissioner of Social Security may allow42 U.S.C. 8§ 405(g) A district court,
reviewing the final determination of the Commissioner, must determine whethertbet éegal
standards were applied and whether substantial evidence supports the desesoBchaal v.
Apfel 134 F.3d 496, 501 (2d Cir. 1998). The former determination requires the court to ask

whether “the claimant has had a full hearing under the [Commissioner’s] regsland in
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accordance with the beneficent purposes of the AEchevarria v. Seg of Health & Human
Servs, 685 F.2d 751, 755 (2d Cir. 19B(internal citations omitted). The latter determination
requires the court to ask whether the decision is supported by “such relevant evidence as a
reasonable mind might accept as adequate to support a concluRichdrdson v. Peralegl02
U.S. 389, 401 (1971) (quotirgonsol. Edison Co. v. N.L.R,B805 U.S. 197, 229 (1938)

The district court is empowered “to enter, upon the pleadings and transcript @efahd, r
a judgment affirming, modifying, or reversing the decision of the Commission&ooifl
Security, with or without remanding the cause for a rehearing.” 42 U.S.C. §4@5fgmand
by the court for further proceedings is appropriate when “the Commissiané&ilea to provide
a full and fair hearing, to make explicit findings, or to have correctly apghie . . . regulations.”
Manago v. Barnhart 321 F. Supp. 2d 559, 568 (E.D.N.Y. 2004). A remand to the
Commissioner is also appropriate “[w]here there are gaps in the admivestesttord.” Rosa v.
Callahan 168 F. 3d 72, 83 (2d Cir. 1999) (quotiBgbolewski v. Apl, 985 F. Supp. 300, 314
(E.D.N.Y. 1997)). ALJs, unlike judges, have a duty to “affirmatively develop the recaghin |
of the essentially neadversarial nature of the benefits proceeding®jada v. Apfell67 F. 3d
770, 774 (2d Cir. 1999kitationsomitted).
B. Disability Claims

To receive disability benefits, claimants must be disabled within the meaning Aétthe
Seed2 U.S.C. 88 423(ajd). Claimants establish disability status by demonstrating an “inability
to engage in any substantial gainful activity by reason of any medd=tkrminable physical or
mental impairment . . . which has lasted or can be expected to last for a continuous period of not
less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The claimant bears the initial burden of proof

on disability status and is required to demonstrate disability status by prgsaetiical signs
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and findings, established by medically acceptable clinical or laboratonyaditagy techniques, as
well as any other evidence the Commissioner may require. 42 U.S.C. § 423(d)¢BHAlso
Carroll v. Sec’y of Health & Human Seryg05 F2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a five-step inquiry to determine whether a claimasaldedi under
the Social Security Act as set forth in 20 C.F.R. § 404.1520. If at any step thendd dhat the
claimant is either disabled or not disabled, the inquiry ends there. First, thentl@snreot
disabled if he or she is working and performing “substantial gainful activity.” 20 C&.R
404.1520(b). Second, the ALJ considers whether the claimant has a “severe impairment,”
without reference to age, education and work experience. Impairments are “severghayhen
significantly limit a claimant’s physical or mental ability to conduct basic work activities. 20
C.F.R. § 404.1520(c). Third, the ALJ will find the claimant disabled if his or her impat
meets or equals an impairment listed in 20 C.F.R. § 404, Subpart P, Appéfitix Llistings”).
See20 C.F.R. § 404.1520(d).

If the claimant does not have a listed impairment, the ALJ makes a finding about the
claimant’s residual functional capacity (“RFC”) in steps four and five. 20 C§4R4.1520(e).
In the fourth step, the claimant is not disabled if he or she is able to perform pasttrelerk.
20 C.F.R. 8 404.1520(f). Finally, in the fifth step, the ALJ determines whether the claimant
could adjust to other work existing in the national econompgsidering factors such as age,
education, and work experience. If so, the claimant is not disabled. 20 C.F.R. § 404.1520(g).
C. The Decision

On August 22, 2013, the ALJ issued a decision denying Plaintiff's cla(Rsat 1225.)
The ALJ followed thdive-step procedure in determining that Plaintiff had the RFC to perform

sedentary work as defined in 20 C.F.R. § 404.156#{d)therefore was not disabled(R.at17,
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21.) At the first step, the ALJ determined that Plaintiff had not engaged in substantfll g
activity since, November 30, 2011, the alleged onset dddke.at 17) At the second step, the
ALJ found the following severe impairmendisorder of the lumbaspine. (Id.) The ALJ noted
that Plaintiff had hypertension, buto evidence in the record indicated that the condition
required treatment, or had caused even a minimal limitation of funcidr). At the third step,
the ALJ concluded that Plaintiff's impairment did not meet or equal an impairméundeacin

the Listings. (Id.) The ALJ specifically looked at Listing 1.00 (musculoskeltal) and found
Plaintiff did not meet any of the listed criteri@ld.)

At the fourth step, the ALJ found that Plaintiff was unable to perform “his past relevant
work as a delivery driver, which requires a medium to heavy level of exertiongeberimined
that Plaintiff had an RF@hat enabled hinto perform sedentary work as defined in 20 C.F.R.
8 404.1567(a). (R. at 17-20.) In support ofthe RFCdetermination, the ALJ pointed to the
“weight of the evidence” supporting an RFC to perform sedentary work and on “inherent
contradictions” within Plaintiff's testimony.(Id. at 18-20.) Specifically, the ALJ found that
Plaintiff's “medically determinable impairments could reasonably be expdotezhuse the
alleged symptoms,” but “the [Plaintiff's] statements concerning the intenstgistence and
limiting effects of these symptoms [ved not entirely credible.(1d.)

At the fifth step,‘considering [Plaintiff's] age, education, work experience, and residual
functional capacity,” the ALJ found that “there are jobs in the national economy thismtiff
can perform” according to the applicable Medi¢alcational Guidelines at 20 C.F.R
404.1569. (R.at 21.)

D. Analysis

The Commissioner moves for judgment on the pleadings, seekimmance of the
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denial of Plaintiff's benefits on the grounds that the ALJ applied the corredtsiegalards to
determine that Plaintiff was not disabled and that the factual findings arersgby
substantial evidence.(See generallyDef. Mot) Plaintiff crossmoves for judgment on the
pleadings, contending that the ALJ failed (1) obtaina medical expert to evaluate whether
Plaintiff satisfiedListings 1.08, 11.08, and 4.08nd (2) obtaina vocatiomal expert toevaluate
Plaintiffs RFC (SeePl. CrossMot. at 23.) Alternatively, Plaintiff seeks remarfdr a new
hearingwith a vocatioml and medical expetb provide testimony.Iq. at 3)

Upon review of the record, the Court finds that the ALJ applied the correct legal
standardsand his decision is supported by substantial eviderlaintiff's arguments to the
contrary arameritless.

1. Evidence Submitted to the Appeals Council Would Not Alter the Decision.

As an initial matter, the Court recognizes that the administrative record befo@otiris
includes evidence submitted by Plaintiff directly to the Appeals Council, dwargh such
evidence was not initially before the AL$ee Perez v. Chater7 F.3d 41, 4586 (2d Cir.1996).

The Court notethat the evidence submitted to the Appeals Council by Plaintiff does not alter the
conclusion that Plaintiff is not disabled within the meaning of the Act. As disdusbovesge
Background § D, p.-Q0, suprg, the additional information submitted consisfs (i) records

from an independent medical examination conducted at the request of the Workers’
Compensation Boardy Dr. Welland(R. at 43-39.); and (ii)records from an October 2012
examination conductely Dr. Saulle(R. at 397406.). As these records are consistent with
Plaintiff's other medical files, in this Court’s view, they would not have chanigedAtJ’'s

opinion. If anything, the new information detracts from Plaintiff's argumast®r.Saulle’s
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examination revealed that Plaintifftsack pain had continued to improve and was no longer
radiating to his legs(ld. at 407.)

2. Unchallenged Findings

The ALJ’s findings as to steps one and two are unchallen@&ek generallyl. Cross
Mot.) Upon review of the record, the Court concludes that the ALJ’s findings at steps one and
two are supported by substantial evidence.

3. Listing-Level Impairments

It is Plaintiffs burdento establish that his impairments satisfy any of the criteria in the
Listings. See Sullivan v. Zeblgy93 U.S. 521, 530 (199@)For a claimant to show that his
impairment matches a listing, it must ma#étof the specified medical criterigAn impaiment
that manifests only some of those criteria, no matter how severely, does notjyahfphasis
in original). Here, Plaintif argues his medical conditigatisfiesthe criteria ofListings 1.08,
11.08, and 4.00, and th&LJ failed to consider the applicability of these Listingscauseno
medical expertvas retained to do sqPl. CrossMot. at 2.) However,Plaintiff does not cite to
any evidence that he has met té@eria in the Listing, and does not explain wiBlaintiff
believes a medical expewwasrequired to assess the issues he raigessuch, the Court finds
Plaintiff's argumenunavailing.

First, contrary to Plaintiff's assertiorthe Record reflects thahe ALJ did consider
Listing 1.08 Specifically, he Decisionstates that “listed impairments under section 1.00
(musculoskeletal) were considerednd that‘the requisite criteria for the relevant listings are
absent from the medical record(R. at 17.) A review of the medical record supports the ALJ’s
determin&on.

The criteria for Listing 1.08 are “soft tissue injury. of an upper or lower extremity,

15



trunk, . . .under continuing surgical management, as defined in 1.00M, directed tomeard
salvage or restoration of major function, and such major function was not restored orcetecte
be restored within 12 months of onse20 C.F.R.§ Pt. 404, Subpt. P, App. & 1.08° There is

no evidence in the Record that would support a finthag) Plaintiff's medical condition satisfies
Listing 1.08. Tahe extenthe back injuries reflected in the recavduld constitutea soft tissue
injury, Plaintiff hasnot undergone any surgical procedure “toward the salvage or restoration of
major function.” 20 C.F.Rg Pt. 404, Subpt. P, App. 8,1.08. Indeed, lhe record idackingany
documentation, such as “a copy of the operative notes and available pathology” régairts
should have been submitteo substantiate a surgical procedug8ee20 C.F.R. § Pt. 404, Subpt.

P, App. 1, 8 1.00P It is clear from the record that Plaintiff had never seen a surgeon, been
hospitalized, seen a pain management specialist or received any epidurals.fqiRpat 203.)
Moreover,when Plaintiff described his medical treatment at the hearing, he never mentioned
having surgery, indicating onlthat hehad consulted with aeurologistand had received
treatment fronchiropractos and physical therapist (R. at 41-45.) Therefore, the absence of
any medical evidence that Plaintiff has undergone any surgery for his condiippsrts the
ALJ’s finding that Plaintiffs condition did not satisfy Listing 1.08.

Second,the ALJ did not err by failing to consider Listing 11.08. drder to satisfy
Listing 11.08, Plaintiff must have “[s]pinal cord or nerve root lesions, due to any catlse wi
disorganization of motor function as defined in 11.04R0 C.F.R.8§ Pt 404, Subp P, App. 1,

§ 11.08. Listing 11.04B, in turndescribesdisorganization of motor function as a condition

“resulting in sustained disturbance of gross and dexterous movements, andjastatiorf

3 “Under continuing surgical management” is defined asrdical procedures and any other associated

treatments related to the efforts directed toward the salvage or restaifimctional use of the affected pait.
may include such factors as pasirgical procedures, surgical complications, infections, or othedical
complications, related ilksses, or related tr@atnts that delay the individua’'s attainment of maximum benefit from
therapy.” 20 C.F.R. § Pt. 404, Subpt. P, App. 1, § 1.00M.
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taking “the form of paresis or paralysis, tremor or other involuntary movemerits. at

8 11.04B seeld. at §11.00C. Plaintiff contendthat Listing 11.08 applies, stating that “the
positive lower EMG study . . . supports a finding of meeting or equaling 11{B8.CrossMot.

at 2.) Plaintiff appears to refer to the diagnoses made blgirapractor,Dr. Long, who
diagnosed Plaintiff withnonallopathic lesions of the thoracic regibr{SeeR. at 267-373.

As an initial matter, the Commissioner disputes that nonallopathic lesions areghetyp
lesions referenced in Listing 11.08, arguing that the term “nonallopathic lessonisad
exclusively by chiropractors and has no medical meanifiReply Mem. of Law in Supp. of
Def.’s Mot. for J. on the Pleadings, Dkt. Entry No. 15, at\While the Commissioner appears to
be correct, the Court need not interpret the term “lesion” in order to find that the ALJ was not
required to assess Listing 11.08 because there is no medical evidence inaiftesRggesting
Plaintiff meets the standard for “disorganization of motor functidRdther the recorccontains
assessmenfsom medical doctorsioting Plaintiff's normal gait and station(See e.g.R. at 204
(“The claimant appeared to be in no acute distress. Gait normal. Can walk on heekssand t

without difficulty. Squat full. Station normal. Used no assistive device. Neededlmo he

4 CompareVillarreal v. Colvin 2015 WL 6759503, at *6 n.35 (S.D.N.Y. Nov. 5, 2015) (explaining that
“In]onallopathic lesion’ is a phrase commonly used in the UnitedeStahd Canada instead of ‘subluxation’ as a
diagnosis. It refers to a condition of the spinal column when omeoog of the bones in the spine move out of
position and create pressuod, or irritate spinal nerves”) (citations omitted)th Lloyd v. Colvin 2015 WL
5690817, at *4 n.8 (W.D. Va. Sept. 28, 2015) (defining the term “lesion” in thextawit “spinal cord lesions” as
“any pathological or traumatic discontinuity of tissue or loss of functidna part”) (citation omitted).
“Subluxation” is also one of the diagnoses of Plaintiff made by anofiirepcactor, Dr. Campisi. (R. at 374.)

Moreover, because Dr. Long is a chiropractor, the regulations to noit [fdaintiff to use his assessment
as a medical opinion to establish an impairment, although it can be usddbisleshe severity of an established
impairment. 20 C.F.R. 804.1513(a), (d)see Diaz v. ShalaJ&9 F.3d 307, 313 (2d Cir. 1995) (“Because the
regulationsdo not classify chiropractors as either physicians or ‘other acceptadadical sources,” chiropractors
cannot providenedicalopinions.”) (emphasis in originalJjohnson v. Colvin2015 WL 6738900, at *19 (E.D.N.Y.
Nov. 4, 2015) (“In this circuit, in accdance with the regulations, ALJs are permitted to take a chiropsactor’
opinion into account, though they are not required to do seed;alsoTitles Il & XVI:II & XVI. Considering
Opinions & Other Evidence from Sources Who Are Not “Acceptable Megkce&d3 in Disability Claims;
Considering Decisions on Disability by Other Governmental & Nongovernmegticies SSR 0603P (S.S.A.
Aug. 9, 2006) The record does not appear to contain any notations by any medical dditating that Plaintiff
suffered from lesions.
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changing for the exam or getting on and off exam tabMale to rise from chair without
difficulty.”); see alsdd. at 216-17, 219-20, 226-27). Moreovelaintiff himself testified that he
is able tocomplete, without assistance, a variety of activities that require fubrnfienction,
including bathingdressing himselfgetting out of bed and walkinee H. at 46, 47, 5559).
Because Plaintiff has presented no evidethad would suggest he satisfigge thresholdfor
“disorganization of motor function,” the ALJ’s obligation to assess Listing 11.08 nwas
triggered.

Third, there is not sufficient evidence to support a cardiovascular impairment pursuant to
Listing 4.00. GeePl. CrossMot. at 2.) Plaintiff argues that the listing should have been
considered by the ALJ in connection with his hypertension, which is a medical condition
assessed under Listing 4.00d.) Listing 4.00 describes a hypertension assessment as follows:

Because hypertension (high blood pressure) generally causes disabilityhthsoug

effects on other body systemse will evaluate it by reference to the specific

body system(s) affected (heart, brain, kidneys, or eyes) when we consider it

effects under the listings. We will also consider any limitations imposed by your
hypertension when we assess your residuatifumal capacity.

20 C.F.R. 8 Pt 404, Subpt. P, App. 14.80H. In accordance with the listing description, the
ALJ’'s evaluation of Plaintiff's hypertension included an assessmennyflimitations the
condition poses and found none: “The claimant also has hypertension, but there is no evidence
that this condition requires treatment, or has caused even a minimal limitation tadrfuin¢R.
at 17.) The ALJ’s assessment is supported by the Record, which contains a hamdféuentes
to high blood pessurebut does not indicate any limitations caused by his condition. Therefore,
because Plaintiff failed to provide any evidence that medically equals thetyseweler any of
the Listing 4.00 impairments, the ALJ did not errflajing to explicitly consider Listing 4.00.

Finally, Plaintiff argues that the ALJ was required to call a medical expert to provide

testimonyas towhether the Plaintiff satisfied the criteria for the ListingBl. CrossMot. at 2)
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For the reasons discussed above, the Court fmelsnedical evidence to be complete #mere
was no need fathe ALJ to calla medical expert to supplement the medical evideSe=Rosa
v. Callahan 168 F.3d 72,72 n.5(2d Cir. 1999) (“[W]here there are no obvious gaps in the
administrative record, and where the ALJ already possesses a ‘complete risticg|’ the
ALJ is under no obligation to seek additional information in advance of rejecting atbenef
claim.”) (quotingPerez vChater, 77 F.3d 41, 48 (2d Cif.996));seeDiscussion § B4, pp. 25
26, infra (addressing HALLEX and POMS manuals).

4. RFC To Perform Sedentary Work

Plaintiff also asserts that his testimdigstablished a less than sedentary Ri@ch the
ALJ ignored! (PIl. CrossMot. at 3.) The Second Circuit recognizes that subjective allegations
of pain may serve as a basis for establishing disablige Taylor v. Barnhar83 F. App’x 347,
350 (2d Cir. 2003)(summary ader) (quoting Marcus v. Califanp 615 F.2d23, 27 (2d
Cir.1979)). The ALJ must follow a twestep process when considering Plaintiff's symptoms.
First, the ALJ must determine whether there is a medically determinable physicalriema
thatreasonablyould be expected to produce the Plaintiffén. See Genier v. Astrué06 F.3d
46, 49 (2d Cir. 2010) (citing 20 C.F.R484.1529(b)).Se®nd, the ALJ is to evaluate thethe
extent to which [the claimars] symptoms can reasonably be accepted as consistent with the
objective medical evidence and other evidence” of ret@enier, 606 F.3d at 44quoting 20
C.F.R. 8404.1529(a));seeTitles Il & XVI: Evaluation of Symptoms in Disability Claims:
Assessinghte Credibility of an Individuag StatementsSSR 967P (S.S.A. July 2, 1996). (“SSR
96-7P”). If Plaintiff's statements are not substantiated by medical evidence, thé&idhmust

make a finding of credibility based on the entirety of the case record. SSR 96-7p.
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Here, the ALJfound that there is evidence to support tRdaintiffs “medically
determinable impairments could reasonably be expected to cause the allegéairsynbut
found that Plaintiff's statements concerning the intensity, persisterttdimiiing effects of
those symptoms were not entirely credible based on the Aévisw of the entire recordR. at
18.) As discussed more fully beloeeDiscussion § D.3.b., p22-23, infra), the ALJ did not
ignore the testimony of the Plaintiff, and properly assessed his credibility.

a. ALJ's RFC Determination

The ALJ found that Plaintiff had the RFC to perform sedentary work. (R. at 17.)
Sedentary work is defined as:

[L]ifting no more than 10 pounds at a time and occasionally lifting or carrying

articles like docket files, ledgers, and small tools. Althoagbedentary job is

defined as one which involves sitting, a certain amount of walking and standing is

often necessary in carrying out job duties. Jobs are sedentary if walking and
standing are required occasionally and other sedentary criteria are met.

20 C.F.R. 8 404.1567(a9ge alsdlitles Il & XVI: Determining Capability to Do Other Wark
Implications of A Residual Functional Capacity for Less Than A Full Range of Sedentary Work
SSR 969P (S.S.A. July 2, 1996)Sedentary work does not require the ipito sit for six

unbroken hours without standing up or shifting position during a work ddglloran v.

Barnhart 362 F.3d 28, 33 (2d Cir. 2004).

Plaintiff has the burden of proving that he was unable to perform sedentary ®eek.
Poupore v. Astre 566 F.3d 303, 306 (2d Cir. 2009) (explaining that at the fifth step, the
Commissioner has the “limited burden” of showing “that there is work in the naticoabmy
that the claimant can do” and that the Commissioner “need not provide additicieeviof
the claimant’s residual functional capacity’An ALJ is entitled to rely on the lack of findings
regarding Plaintiff's physical limitations in assessing his capacity to perfedangary work.

SeeDumas v. Schweiker12 F.2d 1545, 1553 (2d Cir.1983) (“The Secretary is entitled to rely
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not only on what the record says, but also on what it does not sctrd Diaz v. Shalaleb9
F.3d 307, 315 (2d Cir. 1995 l]t was proper for the ALJ to rely on the absencdrdafifngs by
anyphysician concerning plaintiff's alleged inability to sit for prolongedquisiin deciding that
she could resume her work as a sewing machine operator.”)

Here, the ALJ correctly found that there is no medical evidence indicatin lduatiff
was unable to perform sedentary work during the relevant period (R.,aarD sibstantial
evidence in the record supports the ALJ's RFC assessment. Plaintiff statde tcan lift ten
pounds, care for his personal hygiene, drive aus#,a corputer, go shopping sometimes, and
socialize with friends and family(R. at132-34;see alsod. at 4647, 4950, 5357, 5960.)
Plaintiff reported occasional pain when completing certain tasks, such as diasssedf, but
also he indicated he was able to comptleigtine activities without assistance.Sd¢e Id.at 46
48.) Althoughthere were some discrepancies in Plaistiféstimony regarding the amount of
time he is able to sit and walkeeBackground8 C, p. 9 suprg, at one poinfPlaintiff testified
that he was able to stand for twenty minutes at a time, sit for thirty minutes at adimwdlafor
thirty minutes at a time.Id. at 59.) Plaintiff also reported taking trips during which Plaintiff sat
for three to four hours at a timeld(at 2223.) These activities support the ALJ’s findings that
Plaintiffs RFC enabled him to perform ssdary work.

The medical evidence in the record also supports the ALJ’'s RFC asses€mehtigust,

8, 2012, when meeting with Dr. Hunter in consultation, Plaintiff reported his pain to be
approximately 5/10. (R. at 203.) Plaintiff was found to havermalogait, the ability to perform
a full squat, the ability to rise from a chair without difficulty, and did not reqassstance
changing for the exam or getting on and off the exam tapte.at 204) When meeting Dr.

Saulle on October 15, 2012, Plaintiff reported his pain to be a “5/10 at its worst,” denied “any
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further radiating pain to the lower extremities,” and stated that “his sitting riokerhas
improved to about two or three hours(ld. at 407) While all of Plaintiff’'s follow up reports
include a recommendatidar Plaintiff to notreturn to his past worldd. at 24349, 407, this is
entirely consistent with the ALJ’s determination at step thHoeea{ 20). Such a finding does not
underminethe ALJ’'s RFC assessment that Plaintiff was capable of doing sedentary work, and
the Court finds no medical evidence in the reabrdcting a findingptherwise.
b. The ALJ's Credibility Assessment

Where, as here, “the ALJ rejects plaintiff's testimony after considahegobjective
medical evidence and any other factors deemed relevamtule explain that decision with
sufficient specificity to permit a reviewing court to decide whether therdegrtimate reasons
for the ALJ’s disbelief.” CorrealeEnglehart v.Astrue 687 F. Supp.2d 396, 435 (S.D.N.Y.
2010). When the ALJ neglects to discuss at length his credibility determinatiosufficient
detail to permit the reviewing court to determine whether there are legitimatmsdas the
ALJ’s disbelief and whether his decision is supported by substantial evidencandram
appropriate.ld. at 43536, 438. SSR 96—7p sets forth seven factors that an ALJ must consider in
determining the credibility of a claimant’s statements about his or her symptdntiseaéfects
of his or her impairments:

(1) The individual's daily activities; (2) The location, duration, frequerary

intensity of the individual’'s pain or other symptoms; (3) Factors that precipitate

and aggravate the symptoms; (4) The type, dostgstiveness, and side effects

of any medication the individual takes or has taken to allevpain or other

symptoms; (5)reatment, other than medication, the individual receives or has

received for relief of pain or other symptoms; (6) Any measurbsrathan

treatment the individual uses or has used to relieve pain or other symptoms . . . ;

and (7) Any other factors concerning the individual’s functional limitations and
restrictions due to pain or other symptoms.

SSR 967P,; see20 CFR 8416.929(c); 20 C.F.R. § 404.1529.
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Plaintiff does not contestirectly the ALJ’s finding that her testimony was “not entirely
credible” (Tr. 18, but contends generaltiiat the ALJ “ignored” Ruintiffs’ testimony @I. Cross
Mot. at 3. Plaintiff's contention is meritless because Plaintiff's testimony comprised fpidad 0
evidence the ALJ relied upon in making his determinatimnassessing the ALJ’s analysis, the
Court notes that the ALJ did nexplicitly list the seven factors undeonsideration However
as theCourt concludes that the ALJ properly considered the required factors arigeti#dt)’s
credibility determination is supported by substantial evidence in the record, &' fallure to
list all factorshe evaluatedioesnot require remandSee Cichocki v. Astru®34 F. App’x 71,
75-76 (2d Cir. 2013) (summaryrder) (“Although the ALJ did not explicitly recite the seven
relevant factors, his credibility determination was supported by suladtavidence in the
record. .. . Because the ALJ thoroughly explained his credibility determination anedbsdr
evidence permits us to glean the rationale of the ALJ’s decision, the Adillise to discuss
those factors not relevant to his credibility determination does notreegmand); see also
Lao v. Colvin 2016 WL 2992125, at *1&7 (E.D.N.Y. May 23, 2016) (finding that case need
not be remanded for failure to explicitly consider all seven factors where tlasreample
support in the record for the ALJ's conclusion tithe Plaintiff's statements regarding the
intensity of his symptoms were not credible”).

In this case, the ALZXredited Plaintiff's testimony to the extent that the medical
impairments could be expected to cause the symptoms Plaintiff alleged, butifatiRthintiff's
“statements concerning the intensity, persistence and limiting effectssef sggptoms are not
entirely credible.” (R. at 18.) In doing so, the Alspecifically cited tocredibility factors set
forth at 20 C.F.R. § 404.1529d(), and went on to concludeamong other thingghat the

Plaintiff is able toengage in a rage of activities without pain, and was not regularly treating
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with a physician (R. at 1820). As discussed earlieRlaintiff's own testimony at his hearing
indicaied that he is able to dress himself, bathe, drive a car and go shopping, which the ALJ took
into account in assessing credibilityld. at 18;seeld. at 13234; see alsod. at 4647, 4350,
53-57.) The ALJ also pointed to contradictions withiflaintiff's testimony concerning his
physical limitations. Among these, Plaintiff's testimony vaneden discussing how long he
could stand and sit at one timgCompare dl. at 59with Id. at 33, 35;seeBackground C, p. 9
supra) The ALJ also took into account prescribed medicatasmts medical treatmenBaintiff
was receiving, noting that Plaintiff “had not received consistent ongoegnient from a
physician since his alleged onset date.” (R. at 19.)

Given that the ALJ’s decision to discount Plaintiff's testimony on these few poags
supported by the entirety of medical evidence, the Court finds that the ALJ did nothesr i
credibility assessment.

5. Vocational Expert

Plaintiff challenges the ALJ'§inding atthe fifth step of the analysis, arguing that the
ALJ was requiredo call a vocational expert(Pl. CrossMot. at 3.) At the fifth step of the five
step analysishe Commissioner has the burden to show that there are other jobs in the national
economy that the Plaintiff is capable of performingee Draegert v. Barnhar811 F.3d 468,
472 (2d Cir. 2002) (citingarroll v. Secretary of Health and Human Servjc&3b F.2d 638, 642
(2d Cir. 1983). To meet this burden, the Commissioner may utilize Nfeglical Vocational
Guidelines, otherwise known as “th@rids,” which account for the Plainti’ RFC, age,
education, anavork experience Rosa v. Callahanl68 F.3d 72, 78 (2d Cir.1999); 20 C.F.R. §
Pt. 404 Subpt. P, App. 2. However, “exclusive reliance on the grids is inappropriate where the
guidelines fail to describe the full extent of a claimant’s physical limitations” asttivhere the

claimants exertional impairments are compounded by significant nonexertional imp&srme
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that limit the range of sedentary wdhat the claimant can perform. In these circumstances, the
Commissioner mst introduce the testimony of a vocational expert (or otiailar evidence)
that jobs exist in the economy which claimant can obtain and perféosg 168 F.3d 78
(citationsand internal quotation marks omitjed

At the fifth step, the ALJassessed therfds anddeterminedthat Plaintiff was “not
disabled” basa his RFC for the full range of sedentary work, considering his age, eduaation a
work experience.(R. at 21.) Because there is no evidence in the record of any nonexertional
limitations or any other reason why the Grids would be ineffective at HesprPlaintiff's
limitations, the ALJ was not required to look outside of the Grids. Although Plasnoffers
from pain, which can be a nonexertional limitation, Plaintiff has presented no evidenhbestha
pain is of a nature thdso narrows [Plaintiffs] possible range of work as to deprive him of a
meaningful employment opportunity Bapp v. Bowen802 F.2d 601, 606 (2d Cir. 1986)
Moreover, any argument that a vocational expert was necessary to evaluatd’®kaxatifional
capabilities is foreclosed by the ALJéeterminationthat Plaintiff was physically capable of
performing sedentary woyrkvhich is supported by the medieadidence in the record

6. Applicability of HALLEX and POMS

Finally, Plaintiff argues that thBSAs Hearings, Appeals, and Litigation Law Manual
(“HALLEX") and Program Operations Manual System (“POMS”) “mandates” thaAt.J call
a medical expert and/or vocational expefthe relevant HALLEX provisionas to medical
experts provides:

The ALJ must obtain an ME opinion, either in testimony at a hearing or in

3 It should be noted thas not clear that HALLEX is binding on an ALJSeePeck v. Astrue2010 WL
3125950, at *10 (E.D.N.Y. Aug. 6, 2010) (“While the Second Circuit has achesl the issue, other circuits have
held that ‘HALLEX hasno legal force and is not binding.”) (quotiByunnel v. Bamhart336 F.3d 1112, 1115 (9th
Cir. 2003)). Nonetheless, the Court hagased the applicable provisions.
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responses to written interrogatories in the following circumstandgs:The

Appeals Council or Federal court ordered an ME opinion. [ii] There is a question

about the accuracy of medical test results reported, requiring evaluation of

background medical test data. . . . [or iii] The ALJ is considering finding that the

claimant’s impairment(s) medically equals a listing.
When to Obtain Medical Expert OpinidHALLEX [-2-5-34. None of these situations applies
becaus, as the Court set forth aboweéDiscussion 8§ D.2, pp. 14-18uprg), Plaintiff presented
no evidence to substantiate that anyheflistings might apply to Plaintiff’'s condition.

As to vocational experts, the relevant HALLEX provispyovidesthat “[tjhe ALJ must
obtain a [Vocational Expert’s] opinion when directed by the Appeals Council or a cdwat. T
ALJ must also obtain a [Vocational Expert] opinion if an Acquiescence Ruling . . . rey#res
evidence.”When to Obtain Vocational Expert OpinjdthALLEX 1-2-5-50B) (“HALLEX I -2-
5-50(B)").° None of those situationpplies here.

Plaintiff doesnot indicate what provision of POMS he believes might be applicable, but
thatis of no moment a¢he POMS guidelinesha[ve] no legal force, and [they] do[ ] not bind

the [Commissioner]” Tejada v. Apfell67 F.3d 770, 775 (2d Cir. 1999) (quottachweiker v.

Hansen 450 U.S. 785, 789 (1981)).

6 Acquiescence Rulings (“ARs”) are explanations of how the SSA intends tp apmwlding by a United

States Court of Appeals that conflicts with SSA’s nationwide policiee Acquiesce Ruling Definitio8ocial
Security Administration, https://www.ssa.dgmgulations/defir.htm. The ARs are applied to other cases in the
same circuit but do not apply in other circuitsld. The only two ARs that apply to thissue govern the Third
Circuit and Eighth Circuit, respectivelyHALLEX 1-2-550(B); see Sykes. Apfel; Using the Grid Rules As A
Framework for Deisionmaking When an Individual’s Occupational Base Is Eroded by A Nonexertionatiomit
Titles 1l & XVI of the Soc. Sec. A&R 01-1(3) (S.S.A. Jan. 25, 2001Brock v. Astrue, 674 F.3d 1062 (8th Cir
2012): Reqiiring Vocational Specialist (VS) or Vocational Expert (VE) Evidence When an IndividsaA ISevere
Mental Impairment(sjTitles 1l & XVI of the Soc. Sec. Adbocket No. SSA0140008, 2014 WL 2178029, at *1
(S.S.A. May 22, 2014)
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CONCLUSION
For the foregoing reasons, the Commissioner’s motion for judgment on the pteeding
granted. Plaintiff's crossmotion for judgment on the pleadings is deniedhis appeal is
dismissed.
SOORDERED.

Dated: Brooklyn,New York
SeptembeB0, 2016

/sl
DORAL. IRIZARRY
Chief Judge
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