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UNITED STATES DISTRICT COURT
EASTERNDISTRICT OF NEW YORK

NELLIE TORRES

Plaintiff,
MEMORANDUM &
- agaihs ORDER
15 CV 1264 (PKC) (PK)

NEW YORK METHODIST HOSPITAL,
STANELY SANTORELLI, and
YVELISSE TORRES,
Defendants.
PAMELA K. CHEN, United States District Judge:

Plaintiff Nellie Torres commenced this action on March 11, 2015, pursudiitted/Il
of the Civil Rights Act of 1964, 42 U.S.C. ®@eet seq.("Title VII"), the New York State
Human Rights Law, N.Y. Exec. Law 8 41),(6), and (7t seq (“NYSHRL"), and the New
York City Human Rights Law (“NYCHRL")N.Y.C. Admin. Code § 8-07(a)(1), (6) and (7)et
seq, alleging sexual harassmengender discriminationhostile work environmentretaliation
and constructive dischargéaimsagainst Defendantdew York Methodist Hospital (“NYMH”),
Stanley Santorelli (“Dr. Santorelli”), and Yvelis§orres (“Defendant Torres”) (collectively,
“Defendants”). (Dkt. 1 (“Complaint” or Compl.”)YL, 269-72, 295-98, 327) On July 6, 2015,
Defendants moved, pursuant to Federal Rule of Civil Procedure (“FRCP”) 12{b)f§5missas
untimely and unexhausd any claim premisg on (i) adlegations concerningnciderts prior to

April 2011, and (ii) conduct by individualsther than Dr. Santorelli or Defendant Torraad

furtherto strikerelatedallegations pursuant to FRCP 12(f). (Dkts; 20.) Defendantsmotion
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also seeks to dismiss claims against Dr. Santorelli in his individual capadiy the NYSHRL
and NYCHRL §§ 8107(a)(6), (7). (Dkt. 20 &1-25.)*

For the reasons discussed below, the Court finds the matter fully briefed and oral
argument unnexssary(see Dkt. 22), and concludes based on the pdrtgegomissions that
Defendantsmotion be granted in part and denied in part.

BACKGROUND

Plaintiff wasemployedby NYMH in the Department of Nursingsa NursingAssistant
from 1992 until2000, andas a Nurse Technician from 1994 until 2000. (Compl. f 1Ftpm
2000 untilher resignatioron February 17, 2015, Plaintiff worked as a Medical Assistant in the
Department of Endoscopy.ld( 9 17-18.) Defendant Torres was Plaintsfsupervisor in the
Department of Endoscopy.ld( 11 14,25-26.) Dr. Santorelli is an anesthesiologist wirarks
at, ands alleged to be an agent, 8YMH. (Id. 11 13, 25, 98.)

In 1993 and again in 1996, while working in the Department of Nur&ltegntiff was
subjectd to unwelcome sexual advandegtwo doctors. Id. §9 19-24.) She reportedthe 1996
incident to her supervisor at the Department of Nursing, who responded thatffPainti
appearance and demeaimrited such behavior.|d. 9 22—24.)

After Plaintiff transferred to the Department of Endoscopy in 2000, “Dr. Santorelli

subjected [herto harassment on a continual basidd. { 25.) Plaintiffs Complaintchronicles

! Citations to the documents filed on this Court’s electronic docket refer to theapegi
assigned by the ECF system.

%2 For purposes of deciding the pending motion, the Court accepts as true gileadéd
allegations in the Complaint and draws all reasonable inferences Plaifatiir. Bell Atl. Corp.
v. Twombly 550 U.S544, 555-56 (2007) seeNielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014);
Cleveland v. Caplaw Enter448 F.3d 518, 521 (2d Cir. 2006).

% The Complaint does not indicate whether Plaintiff reported the 1993 inci¢@a¢Compl. 1
19-20.)



a litany ofsexualcomments or misconduon the part oDr. Santorelli ad otherDepartment of
Endoscopy personnddetween2002 and 2015 Plaintiff repeatedly reported Dr. Santorddli
conduct to Defendant Torres, who ignored Plairgtiifomplaints or threatened Plaintiff with
termination if she continued to complainSeg, e.qg.id. {{ -28.) Plaintiff's allegations
regarding thesexual harassmentshe experienceé@nd NYMH’s failure to respondto her
complaintsinclude, butarenot limited tq the following:

e In 2002, Dr. Santorelli told Plaintiff in the presence of another daleédrhe wanted her
to perform oral sex. Plaintiff reported this Defendat Torres, who replied that
Defendant Torre&did not want to hear” about it. Defendant Torres note@laintiff's
2002 performance review that Plaintiff needed to*less critical of her ceworkers.
(Id. 9929-32.)

e “On multiple occasions in 2003Dr. Santorelli told Plaintiff that he‘Would lové to
have Plaintiffs lips on him, giving him &low job.” WhenPIlaintiff attempted to report
these incidentdDefendant Torresvaved her hands in Plaintiéf face and walked away.

(Id. 99 35-37.)

e “Throughout”2003 to 2006, Dr. Santorelli continued to request oral sex from Plaintiff.
(Id. 1 38.) Dr. Santorelli “often” simulated the performance of oral sex toward anothe
doctor. (Id. 1 48.) Dr. Santorellialsotold Plaintiff, at timesin the presence of another
doctor, thatPlaintiff needed to be “screwed all night” and that she must be “great in
bed[.]” (d. 1 3, 43, 45 Dr. Santorelli“often” leered at Plaintifs breasts, and stated
“Yum Yum. Look at those babies. | would love to squeeze thdid.”] 49.) Plaintiff
continued to make complaints to Defendant Torres, who told Plaintiff that she would lose
her job if she continued to “make trouble.”ld.(9 40-41.) Defendant Torreslso
covered her ears with her hands and std&dee? | catt hear anything.” I(l. 1 47.)

¢ In 2007, while another doctor was presé&nt, Santorelli requested oral sex from Plaintiff
and demonstratethe mdions (Id. 9 50-51.) Also in 2007,an operating room
technician told Plaintiff that he should “give it to herhile she was opening the unit in
the morning. (Id. § 55.) Defendant Torres continued to ignore Plaistifiomplaints.
(Id. 99 5354, 56.)

e In 2008, while working on an anesthesized patient with another doctor, Dr. Santorelli
simulated masturbation with a filled syringe, shot the liquid onto Plastfiest, right
shoulder, and face, and stated “Ahh, | just came all over yould’q{ 61-66.) When
Plairtiff called for Defendant Torrésassistance, Defendant Torres covered her ears,
stated “I caft hear anything,” and walked awayld.(qq 68—70.) This incident became
the subject of jokes among Department of Endoscopy employiele§y 13-75.)



e “Throughout” 2009 and 2010, Dr. Santorelli moaned ealied Plaintiff“Mama.” (ld.
919 76-78.) He againrequested oral sex from Plaintifflhroughout 2010[" (Id. § 79.)

e In 2011, Dr. Santorelli commented that Plaintiff must be “great in bed” ahdhbavas
“hot mama.” (d. § 81) He remarkedhat the person she had been dating could not
handle her sexuality.Dr. Santorellialso “frequently” stood on his toes to look dow
Plaintiff's shirt and said “Ooh.” 1€. 9 82—83.)

e In 2012, Dr. Santotk lowered his pants in front of Plaintiff, told her he was getting a
rectal examand that hexpected it to fdegood. He then exposed his buttocks and asked
Plaintiff if she “wanted some of this.”ld{ 94 84—86.) Another doctor told Plaintiff, in
front of an xray techniciarthat Plaintiffhad sexually transmitted diseases in her throat.
(Id. 11189-90.) Defendant Torres continued to ignore or disnf&Entiff' s complaints.

(Id. 94 8788, 91-92.)

e In 2013, an employee who delivered linen to the Department of Endoscopy told Plaintif
that he wanted to “give it to her.1d( 99 93-94.)

e In January 2013, Dr. Santorelli told Plaintiff that he wanted to “try [her] out” and that
they would “go at it all night[.]” Id. 99 119-20.) When Plaintiff complaine@bout Dr.
Santorelli’s behavior in 2013, Defendant Torres told Plaintiff to “keep her mouth quiet,”
that she was “looking to get fired,” and that she was a “pain in the ddsf109-102)

e In November 2013, Dr. Santorelli entered a procedure room and made sexual remarks to
Plaintiff. He told her to “lighten up” and brushed his crotch against her. Dr. Santorell
continued to brush his crdtagainst Plaintiff almostverytime he passed her(ld. 11
103—-05, 122) Defendant Torres responded to Plaingiftomplaints by telling her to
“stop being a pain in the ass” and telling et she would be terminated if she filed a
report outside the unit that would make the unit look bédi.{{ 109-16, 125, 18-32.)
Plaintiff further alleges thaniJanuary 2014 laintiff “made clear” to Defendant Torres

that she intended to lodge @omplaintwith Human Resources if Defdant Torres did not
addressDr. Santorellis conduct. I¢. 99 134-35.) On January 23, 2014, Defendant Torres
insisted that Plaintifrain a new registered nur¢dRN”), even though Plaintifand Plaintiff's
union representative informed Defendant Torres #mta nursing assistan®laintiff was
prohibitedfrom trainingRNs. (d. 94 136-50, 155-157.) Defendant Torrethenissueda written
warning thatPlaintiff would be suspended or terminated if skéusedto train theRN. (Id. 1

160-60.)



On February 16, 2014, Plaintiff submittedletter to Human Resources and heionn
detailing her complaints of sexual harassment and retaliatldn{] 162.) Following Plaintiff s
letter, Defendant Torregalled Plaintiff a “vipef’ and instructed Department of Endoscopy
personnel tasolate Plaintiff socially, and to be wary of Plaintiff because she was trying to
“make trouble’ (Id. 11 16364, 176-78.) Defendant Torres also demanded that Plaintiff work
overtime. [d. 11 180, 182.)

On March 3, 2014, Dr. Santorelli entered a procedure room witeargif? was working
and walked toward Plaintiff, stating “Look at her there sitting with her legsedosWould
she like to see me gone from here®. {] 167-68.) On March 7, 2014, when Plaintiff asked to
be transferred to a different assignmentvoid working with Dr. Santorelli, other Department
of Endoscopy employees berated and mocked her{{[ 176-74.)

In late March 2014, Plaintiff participated in meetings with NYMH managedamit her
complaints. At the meetings, NYMidfficials acased Plaintiff of fabricating the reported
incidents,and verbally attacked her(ld. T 18-86, 193, 196.) Plaintiff began to experience
chest paingluring one such meeting on March 28, 2014. She was admitted later that day
Maimonides Hospitas intensive carend cardiac unitor three dayswhereshe was diagnosed
with “hypertension urgency.”(ld. 11200—-03.) Plaintiff took a medical leave of absernitem
that dayuntil May 1, 2014. Id. 11 204, 208.) When Plaintiff returned to work on May 1, 2014,
Dr. Santorelli stated that he was “untouchable no matter how many complaerts”filed
against him. 1¢l. 19 208.)

On August 4, 2014Defendant TorresssuedPlaintiff three warnings based on false
complants that Plaintiffhadleft patients unattendeéndhadleft work early. (d. 1 2B-21.)

In September 2014, Defendant Torres ddniPlaintiffs vacation requestsemovedPlaintiff's



vacation days from the calendar, and gran&chtion requests fohé same dates to employees
with less seniority. 1¢. 1 23-34.) Defendant Torres also denied Plaintiff previowagiproved
vacation dates during the December 2014 to January 2015 holiday se@s$ofi. 239.) In
January 2015, Defendant Torres issued Plaintiff an “Anecdotal Note” for notngeganoper
attire. (d. 99 240-43.)

Plaintiff's Complaint also describésmrassing or retaliatory conduct 2014 and 2015
that involved Department of Endoscopy persormatleér than Dr. Santorelli orédendantTorres
For instance, on July 10, 2014, the Chief of the Department of Endogeldpy at Plaintiff and
told herthat he would make false accusations about Plaintiff until she is termindt&d{{ (
210-11.) On July 25, 2014, another doctor massadatht#’s hand while she was working
with a patient and asked her to position herself so he can look at her “lovely fadef (
214-16.) In August 2014, two doctors made inappropriaexual remarks (Id. 7 222
224-25.) Plaintiff was mocked when she complained about these incidelts{{(223, 225,
227-29.)

On February 2, 2015, Plaintiffubmitted acomplaint to NYMH about Dr. Santorekli
continued presence in her unitd.(f 244.) NYMHs Director of Employee Relations responded
on February 5, 2015 by warning Plaintiff 6¢hronic misuse of the Hospital complaint
procedure,” and stating that employees who “fille ] frivolous or unfounded allegatimay’ e
subject to immediate discipline.(ld. § 245.) Plaintiff submitted aothercomplaint regarding
this response and Defendant Torres’s conduct to NYMH on February 10, 201%25%0.)

On February 10, 2015, Plaintiff consulted with her psychotherapist, who diagnosed

Plaintiff with general anxiety disordeandrecommended tha&laintiff not work for one week



(Id. 1 251.) On the same date, Plaintiff received urgent care and was diagnosed with anxiety,
chronic depression, and insomnia, for which she was prescribed Xansa andl@axil. (
On February 17, 2015, Plaintiff resigniedm her employment at NYMH.Id. 1 252.)

DISCUSSION

l. Legal Standard on a Motion to Dismiss

To withstand a motion to dismiss pursuantFRCP 12(b)6), a complaint must plead
facts sufficient “to state a claim to relief that is plausible on its faca®dmbly 550 U.Sat 570.
In evaluating aFRCP 12(b)(6) motion, a district court must accept the factual allegations set
forth in the complaint as tey and draw all reasonable inferences in favor of the plaindffat
555-56;see Nielsen746 F.3dat 62; Cleveland 448 F.3dat 521. A complaint that “tenders
‘naked assertion[sfevoid of‘further factual enhanceméhtill not suffice. Ashcroftv. Igbal
556 U.S. 662, 678 (2009) (quotiigvombly 555 U.S. at 557). Rather, “[flactual allegations
must be enough to raise a right to relief above the speculative levélvmbly 550U.S. at
555. A complaint should be dismissed where a plainéiff hot “nudged [its] claims across the
line from conceivable to plausible[.]ld. at 570. A claim is plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thatehdaaht is liable
for the miscondct alleged.” Matsonv. Bd. Of Educ. of City School Dist. of N.&31 F.3d57,
63 (2d Cir. 2011)quotinglgbal, 556 U.S.at678); see also PensioBenefitGuar. Corp. ex rel.
SaintVincent Catholic Med. Ctrs. Ret. Plan v. Morgan Stanley Inv. Mgmt.742. F.3d 705,

717-18 (2d Cir. 2013).



[l Exhaustion of Title VIl Claims Against NYMH *

Before commencing a Title VII suit in federal court, the claims forming the bade o
suit must first be presented in a complaint to the EEOC or the equividéaagncy within 300
days of the alleged discrimirmay conduct. 42 U.S.C. § 20008(e)(1); Williams v. N.Y.C.
Housing Auth.458 F.3d 67, 69 (2d Cir. 2006)The Courtlacks jurisdiction ovefTitle VII
claimsthat do not meet this requirememtare not' reasonably relatédto the claims made in the
charge. Deravin v. Kerik 335 F.3d 195, 200 (2d Ci2003) Zagaja v. Vilage of Freeport 10
CV 3660, 2015 WL 3507353, at3—14 (E.D.N.Y. June 3, 2015).

“A claim is considered reasonably related if the candomplained of would fall within
the scope of the EEOC investigation which can reasonably be expected to grovheuthsrge
that was made.”Deravin 335 F.3d at 20@1 (citing Fitzgerald v. Hendersqr251 F.3d 345,
359-60(2d Cir.2001)) see also Mthirampuzha v. Potteb48 F.3d 70, 77 (2d Ci2008) (claim
is reasonably related where “administrative complaint can be fairly read to ensdimpatims
ultimately pleaded in a civil action or to have placed the employer on noticsuitia claims
might be raised”)DeBerry v. Brookdale Univ. Hosp. & Med. Ctdl F. Supp. 3d 387, 393
(E.D.N.Y. 2014)(claims not explicitly raised in a charge may be considered “when the facts in
the charge lodged with the EEOC would have prompted the EEOC &stigmte the

unexhausted claim”). The focus of the inquiry imtbether a clainpled in a civil actionis

* Plaintiff clarified at a May 11, 2015 Court conferertbat she is not pursuing Title VII claims
against Defendant Torres and Dr. Santorelli. (Dkt. 16 at 17.) It isestlblished that Title VII
does not contemplate personal liability for individualsre v. City of Syracus&70 F.3d 127,
169 (2d Cir. 2012); Patterson v.County of Oneida 375 F.3d 206, 221 (2d Cir. 2004).
Furthermore, \ile the Second Circuit has not explicitly decided whether Title VII permits suits
against individuals in their official capacities, recent district court decisiare rejected Title

VII official capacity claims as duplicative of a plaintifitdaims against hegmployer. See, e.g.
Jeune v. City of New Yqrkl CV 7424, 2014 WL 83851, at *3 (S.D.N.Y. Jan. 9, 20R&tri v.
N.Y.S. Office of Court Admjr836 F. Supp. 2d 120, 133 (E.D.N.Y. 201Bjmmons v. City Univ.

of N.Y, 715 F. Supp. 2d 394, 410 (E.D.N.Y. 2010).
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“reasonablyrelated” to an EEOC chardgéshould be on the factual allegations made in the
[EEOC] charge itself and on whether those alldgas “gave[the EEOC] adequate notice to
investigat& the claims asserted in courWilliams, 458 F.3dat 70(quotingDeravin 335 F.3d
at 201-02) This exception tditle VII's exhaustion requirement is understood to ésséntially
an allowance ofdose pleading . . . based on the recognition HE#DC charges frequently are
filled out by employees without the benefit of counsel and that their primary pugptsalert
the EEOC to the discrimination” claimed by a plaintiieravin, 335 F.3d at 201 (quotirgutts
v. City of N.Y. Depof Hous. Pres. & Dey.990 F.2d 1397, 1402d Cir. 1993).

Defendantgpresentlyseek to dismisas unexhausteBlaintiff's Title VII claims against
NYMH insofar as they are premised on (1) conduct that occurred moré¢htiesyears before
Plaintiff filed her EEOCCharge, and (2) conduct ofedical professionals &dYMH personnel
other than Dr.Santorelli or Defendant Torres. (Dkt. 20 12—13, 18-21.) Plaintiff filed a
chargeof discrimination with the EEO®n April 1, 2014 alleging sexual harassment and
retaliation. (Compl. § 6; Dkt. 182 at 3—4 (“Charge’).) ®> In her Charge, Plaintiff specified that
February 3, 2014 was the earliest date on which discrimination took place, andshddtgef
discrimination was March 21, 2014, but that discrimination wastinuing.” (Dkt. 182 at 3.)
Plaintiff included a narrative of the alleged discriminativhich statesn pat:

| began my employment in 1992 as a Nurse Assistant. In 2000 | became a

Medical Assistant assigned to the Endoscopy Unit. | performed my job functions
satisfactorily. | have been the victim of harassment and have been working under

® The Charge may be considered in connection with Defendants’ motion to dismiss because, for
purposes of FRCP 12, “the complaint is deemed to include any . . . statements or documents
incorporated in it by reference. . matters of which judicial notice may be taken, .or
documents either in plaintiffgpossession or of which plaintiffs had knowledge and relied on in
bringing suit.” Chambers v. Time Warner. In@282 F.3d 147, 32-53 (2d Cir. 2002). Here,
paragraphs 6 and af the Complaint incorporate theh@rge by referenceSee Briggs VvN.Y.

State Dep't of Transp233 F. Supp. 2d 36 N(D.N.Y. 2002).



a hostile work environment by Yvelise Torres, Director of Endoscopy. | have

been the victim of sexual harassment by Doctor Stanley Santorelli for

approximately 3—years. I have complained to Ms. Torres about each incident and

inappropriate comments that were sexually ieXpand unwelcomed. Each time

Ms. Torres ignored my complaints and did nothing about it. To this day Dr.

Santorelli continues to constantly make inappropriate comments and sexual

gestures even though | asked him to stop.
(Id.) Plaintiff also indicagd that on March 7, 2014, Dr. Santorelli approached Plaintiff and said,
“look at her with her legs crossedihd“wouldn’t she like for me to leave here[.]d( at 4.f
Plaintiff further reported that “Dr. Santorelli continues to harass” hdrthat “he harassment
and hostile work environment has increased[.]” In addition, Plaintiff stated thasexmanager
and patients have complained about Dr. Santtséilinwelcome behavior.” Plaintiff indicated
that Defendant Torres and other staff membertwassed DrSantorelli’'s behavior, butthat
“everyone just laughs|[.Plaintiff further stated that she reported Dr. Santosetinappropriate
behavior” to the Director of Employee Relations, &am@notheidoctorwho was Dr. Santorels
“boss.” Plaintiff alleged that Defendant Torres spoke negatively about Rlamntther staff
members, instructed people not to socialize with her, and tried to isolate Rlglatff Plaintiff
also reported that Defendant Torres “wrote [Plaintiff] up for insubordinationt &f@intiff
refused to train a neRN. (Id. at 3.)

Taken togetherPlaintiff's allegations in her Charge were sufficientetdhaustat least
part of herTitle VIl hostile work environment claim Plaintiff's assertiorthat she had bee
sexual harassl by Dr. Santorellifor approximately three yearsoupled with her allegation

regardingDr. Santorellis March 7, 2014 conduatvere sufficient to put the EEO@h notice to

investigatesexual misonduct involving Dr. Santoreltver the tiee years preceding the April 1,

® There is dour-day discrepancy betweeretiCharge and Complairégarding the exact date on
which this conduct occurredCompareDkt. 18—2 at 4 with Compl. 9 167-68.) Insofar as the
exact date is material to Plaintiff's claims, this factual discrepancy may bee@dwojvfurther
discovery.
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2014 Charge.In addition, Plaintiffs allegationghat Defendant Torres and oth&urpervising
staff at NYMH failed to take corrective action to reme@&aintiff's complaints ofsexual
harassmentand that Plaintiff had been working under a hostile work environment under
Defendant Torresprovided the EEOC with sufficient information for the agency to investigate a
claim thatNYMH condoned a hostile working environmantthe Department of Endoscapy
Thus, Plaintiff has clearly exhausted her hostile work environment claim based wal sex
harassmenby Dr. Santorelliafter April 1, 2011, and the failure diYMH management
including but not limited to Defendant Torres, to respond to her complaints of haradsment.

As Defendants correctly observe, however, PlaintfComplaint “dramatically expafs]
the time period referenced in her Charge” and the “identity of the alleg&dipants presented
to the EEOC for investigation.” (Dkt. 20 at 10Plaintiff s Camplaintcontans allegations of a
hostile work environment overfar more expansive time periddan the three years asserted in
the Chargeclaimng insteadthat it began decades earlier in 1998.9, Compl. 1 1924.) The
Charge also failed to mention any of [Bantorellis pre-April 2011 behavior that is now
asserted in her ComplaintGiventhe Charges specifiation of a threg/eartime frame during
which theallegedsexual harassment occurrdde Complaint’s allegation®f a hostile work
environment spamnng over 21 years-well beyond the three years alleged in the Chayde not
reasonably fall within the scope of the EE®nhvestigation. SeeRobinson v. Getinge/Castle,

Inc., 02 CV 6049, 2005 WL 272964, at *5 (W.D.N.Y. Feb. 2, 20@%)ceplaintiff limited her

’ That Plaintiff's Complaint describesnore egregious conduct by Dr. Santorelli than in her
Charge, including overtly sexualized statements, sexual favors and gestures, sitdl phy
exposure and contactgeDkt. 20 at 19)does not alter this conclusio.he Court views thes
additional allegations as amplificationdasupportor Plaintiff's properly exhausted hostile work
environment clairm against NYMH DeBerry, 11 F. Supp. 3d at 396[T]here is a difference
between new unexhausted claims and faaliegations that are pled in a complaint but omitted
from an EEOC charge which only serve to amplify and support the properly exhelagtes”) .
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hostile work environment claim to a specific time period, allegations that stretichidbd0 years
before that periodvere notwithin the scope of the agerisyinvestigation)Lumhoo v. Home
Depot USA, Ing.229 F.Supp.2d 121, 13335 (E.D.N.Y.2002) (where plaintifs claims of a
hostile work environment alleged the charge were limited to a particular time frame, hostile
work environment claims that predated that time frame were not “reasonably "rétatie
charged claims)

Similarly, though Plaintiffs Complaint includes allegations of sexual misconduct by
various nordefendarg, nothing in the Charge could have alerted the agency to investigate
sexual harassment by individuals other than Dr. Santorelli for which NYMH could dbé&disée
SeeDeras v. Metro. Transp. Authll CV 5912, 2013 WL 1193000, at *5 (E.D.N.Y. Mar. 22,
2013) The EEOC cannot be expected to meaningfully investigate geedraile@tions of
misconductunadorned by factual detail that would provadelue as to the acts that contributed
to the alleged hostilevork environment orthe identiies of personnel whowvere allegedly
involved SeeBriggs 233 F. Supp. 2dt376 (vhile a plaintiff “need not list every detail of her
alleged discriminatory treatment [therein], a charge needs to provide sufficient specifics to
afford the EEOC a reasonable opportunity to fulfill its obligations to inwastithe complaint
and atempt to mediate a resolution”Samborski v. West Valley Nuclear Servs., @9. CV
213E, 2002 WL 1477610, at *4 (W.D.N.Y. 2002) (allegations of “sexual harassment” that
created a “hostile environment” are boilerplate terms that fail to inform the EE@ specific
instances of harassment). Were the cdor{sermit“vague, general allegations, quite incapable
of inviting a meaningful EEOC response, to . . . predicate subsequent claims in tfz fede
lawsuit, such allegations would become routine bdidge] and Title VII's investigatory and

mediation goals would be defeatedButts 990 F.2d at 1403Accordingly, because Plaintifé
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allegations regarding conduct that precede April 2011 or sexual harassmentwigyalsiother

than Dr. Santorelli & neither contained in her Charge nor reasonably related thereto, she has
failed to exhaust her administrative remedies with respect to these ,clandsthey are
dismissed

[l. Timeliness of Plaintiff s NYSHRL and NYCHRL Claims

Defendantsfurther contendthat Plaintiffs NYSHRL and NYCHRLclaims are time
barredto the extent that they apremisedon incidents prelating April 2011. (SeeDkt. 20 at
7-8, 13-18.)° With certain limited exceptionas set forth below, the Court disagrees.

Under theNYSHRL and NYCHRL, he statute ofimitationsis three years.SeeN.Y.
C.P.LR. § 214(2); N.Y.C. Admin. Code § 8-502(d); see alsovan Zant v. KLM Royal Dutch
Airlines, 80 F.3d 708, 714 (2d Cir. 199€ptomayor v. City of New Yor862 F.Supp.2d 226,
248—49 (E.D.N.Y. 2012), aff'd, 713 F.3d 163 (2d Cir. 2013}However, he limitations period is

tolled during the pendency of a complaint beforeEE®©C BowenHooks v. City of New York

8 The Court also concludes, and Defendants apparently do not dispute, that Plaintifisngma
Title VII claims for retaliation and constructive discharge are properhawested. Plaintiff's
allegations of retaliation in her EEOC Charge are reasonakblgdeio those in her Complaint in
that they describe the same incidents of retaliatory conduct, or constitrtteeffincidents of
discrimination carried out iprecisely the same manner alleged in the EEOC charberfy v.
Ashcroft 336 F.3d 128, 151 (2d Cir. 2003) (quotBgtts 990 F.2dat 1402—-03.

® Because the Court has determined that Plaintiffs’ Title VIl hostile work @mvient claims
based on conduct prior to April 2011 are not exhausted and must be dismissed on that ground,
the Court needhot address Defendantalternativeargument that such claims must also be
dismissed as untimely under Title X&l1300—day limitations period. See42 U.S.C. §
2000e—5¢(1) (plaintiff seeking to bring claims pursuant to Title VII must file a complaint with
the EEOC or equivalenBtate agency within 300 days dfie alleged discriminatory act)
Furthermore, Defendants did not raise the argument that Title VII clzased on conduct after
April 2011 but prior to June 5, 2043300 days prior to her April 1, 2@ Charge-may also be
untimely under Title VII. (SeeDkt. 20 at 11 (limiting timeliness arguments to allegations prior
to 2011).) In any event, for the reasons set forthigisection, the Court views Plaintiff's pest
April 2011 allegations as part d?Plaintiff's timely hostile work environment claim, and
accordingly would find Plaintiff's Title VII claims based on these alliegs timely under the
continuing violation doctrine.
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13 F. Supp. 3d 179, 207 (E.D.N.Y. 201dg9e also DeNigrizv. N.Y.C. Health & Hosps. Corp.
861 F.Supp.2d 185, 192 (S.D.N.Y2012) (“Claims brought under the NYSHRL and NYCHRL
are subject to a thregear statute of limitations, which is tolled for the period between the filing
of an EEOC charge and the issuabge¢he EEOC of a rightto-sue letter.”)

Here, Raintiff filed her Charge on April 1, 2014, and filed her Complaint on March 11,
2015. The Complairand motion papers before the Courtrai set forth how long Plaintit
claim was pendin@pefore the EOC, or attach the notice of right to sue lett@hus, absent the
applicability of any tolling or exceptions, all claims accruing afterdh 11, 2012-threeyears
prior to the filing of the Complaintare timelyunder the NYSHRL and NYCHRLFor reasons
that arenot wholly clear to the Court, Defendarfésl to reference the March 11, 2012 statutory
date,and limit their timeliness arguments to conduct prior to April 284lireeyears prior to the
filing of her EEOC Charge(See, e.g.Dkt. 20 at 8, 11 (“[efendants do not presently challenge
Plaintiff's ability to pursue claims based on allegations concerning 2011 aedftiver . .).)
Since Defendantsdo not contesthe timeliness oNYSHRL and NYCHRLclaims basedon
conduct postating April 2011, theCourt focuses its analysis die alleged condugtrior to
April 2011.

Plaintiff arguesthat her hostile work environment claims premised onAme 2011
conduct aresaved bythe continuing violation doctrine(Dkt. 23 at9—14.) Ordinarily, a plaintiff
may not recover for claimsf discriminationbased on discrete acts such as “termination, failure
to promote, denial of transfer, or refusal to hire” that occurred outside thostaime period,
even if other acts of discrimination occurred within the statutory time per$eé.Nat'l R.R.
Pasenger Corp.v. Morgan 536 U.S. 101105, 122 (2002)“[A] Title VII plaintiff raising

claims of discrete discriminatory or retaliatory acts must file his charge wvitieimppropriate
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time period). By contras the catinuing violation doctringrovides that if a plaintiff files a
complaint that is timely as to any incident of discrimination in furtherance of asingnhgolicy
of discrimination, all claims of discrimination under that policy will be timelyneif¢hey would
be untimely standing aloneMorgan 536 U.S. at 122 K charge alleging a hostile work
environment claim . . will not be time barred so long as all acts which constitute the claim are
part of the same unlawful employment practice and at least one act falls within the time
period”); Patterson 375 F.3d at 22Emmons715 F. Supp. 2dt412. The continuing violation
doctrineis availablewith respect tcdharassmenénd hostile work environmemaims because
“[t] heir very nature involves repeated conduche Tunlawful employment practice . . cannot
be said to occur on any particular day.occurs over a series of days or perhaps years and, in
direct contrast to discrete acts, a single act of harassment may notopaldeton its own.”
Morgan 536 U.Sat 115 see alsaMcGullam v. Cedar Graphics, Ind609 F.3d 70, 75 (2d Cir.
2010) (provided that “an aatontributing to[the] hostile [work] environment takes place within
the statutory time period”, “consideration of the entire scope of a hostile envikonment
claim, including behavior alleged outside the statutory time period, is peraidsibthe
purposes of assessing liability(guotingMorgan, 536 U.S. at 105)In deciding whether alleged
sexual harassment that occurs both before and after thébaimesl dateare part of the same
violation, courtsare required to make an individualizedssessment of whether idents and
episodes are relateguch that they can be considef@art of the same actionable hostile work
environment practice.’McGullam 609 F.3dat 76—77.

Courts aralivided on whether the narrower definition of the continuing violation doctrine
underMorgan, or a prior more generous standatidlat focuses on whether the discriminatory

practice had a contiimg impact on the complaingrapplies to discrimination claims under the
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NYSHRL and NYCHRL. SeeKalola v. Intl Bus. Machs. Corp.13 CV 7339, 2015 WL 861718,
at *9 (S.D.N.Y. Feb. 3, 2015})noting split in authority as to whether analysis of a continuing
violation under New York law should proceed according to a broader standidsdt, although
time-barred discrete actsan be considered timely under a more lenient standargtdte law
claims, a plaintiff must still show that “specific and related instances of disctiannavere]
permitted by theemployer to continue unremediéal solong as to amount to a discrinatory
policy or practic€. Dimitracopoulos 26 F. Supp. 3d at 21@uoting Fitzgerald 251 F.3dat
359).

Here,regardless o#vhich continuing violation doctrine iapplied,the result is the same.
Plaintiff assers that her preApril 2011 allegations “demonstrate a consistent pattern of sexually
offensive conduct, as well as a practice of comup such conduct dating back to 1993” and are
part of Defendantscontinuing practice of subjecting Plaintiff to a discmaiory hostile work
environment. Ikt. 23 at 10—12). The Court agrees that Plaintgfhostile work environment
claims permit consideration of the large majority acainduct alleged prior to April 2011.
Plaintiff s timely, i.e., postApril 2011, allegatons describejnter alia, sexual remarks and
gestures by Dr. Santorelli, as well as Defendant Todmssnissive or threateninggesponses to
Plaintiff's repeated complaints of inappropriate sexual cond{(®te e.g, Compl. {1 9-102
103—16, 119-25, 130-32, 167-69.) Her pre-April 2011 allegations areimilar in natureto the

timely allegationsboth focusing on sexually inappropriate comments and condubiebsame

19 Compare SotomaypB62 F. Supp. 2@t 250 (applyingMorgan to NYSHRL claims) and
Bermudez v. City of New York83 F. Supp. 2d 560, 574 (S.D.N.Y. 2011) (“The standard for
applying the continuingiolation doctrine to claims under the NYCHRL and the NYSHRL is
also governed biYlorgan’), with Dimitracopoulos v. Cyt of New York26 F. Supp. 3d 200, 212
(E.D.N.Y. 2014) (“New York courts have held that the-ptergan, more generous continuing
violations doctrine continues to apply to discrete acts of employment discioninatder
NYCHRL.”) (citing Williams 872 N.Y.S.2d at 35).
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harasser, Dr. Santorelli, and the failure of the same supervisor, Defendant Tomdsress
Plaintiff's complaints See McGullam609 F.3d at 78cpnsideringametype of harassing acts
committed by the same harasser both before and after the limitations ‘fzeripdrt of thesame
hostile work environment claim)itation omitteg. Based on the similarity of the conduct,
perpetrated by the same actors, Plaintif bafficiently alleged that the pAgril 2011 conduct
was part and parcel @f single pattern and course of harassing conduct that began before and
continued intadhe statue oflimitations periods.

Defendants contend thiite continuing violation doctrine is inapplicallecause the pre
April 2011 allegationsare genericpunctuated by large gaps in time, and implicate actors other
than Dr. Santorelli and Defendant Torres. The Court disagrees. First,etdg@ripr2011
allegations are hardly generiédndeed, Plaintiffs Complaintdetaik the context and content of
Dr. Santorellis sexual comments, as@ecifically describ®r. Santorellis behavior (See, e.g.
id. 97 29 (alleging that in 2002, Dr. Santorelli requested a “blow job” from Plaintiff in the
presence of another doctor), 35 (alleging 1ha2003, Dr. Santorelli agairequested oral sex,
stating that he “would love” to have Plaintiff’s lips on him), 38—49 (aleging thatthroughout
2003 and 2006, Dr. Santorelli requested “blow jobs” from Plaintiff, simulated the penfoené
oral sex, remarked that Plaintiff deserved to be “screwed all night[,]'caminented that he
“would love to squeezePlaintiff's breast)), 50 (alleging that in 2007, Dr. Santorelli told
Plaintiff, “wouldn’t | love to have those lips on me giving me a blow” while dematirstyahe
movements)p3—66 (alleging that in 2008, Dr. Santorelli simulated masturbation with a filled
syringe, and sgjrted liquid on Plaintiffs chest, right shoulder, and face, stating that “Ahh, | just
came all over you’;)77-78 (alleging that throughout 2009 and 2010, Dr. Santorelli moaned and

said “Mama” to Plaintiff), 81 (alleging that in 2011, Dr. Santorelli told Plaintiff #fee must be
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“great in bed).) Plaintiff s Complaintalso includesparticular phrasesnd actionsused by
Defendant Torres in response to Plaingiffomplaints (See, e.g.id. 112728, 30, 37, 41, 47,
54, 56,60, @-70.) In sum, these allegations provide ample notice of the factual underpinnings
of Plaintiff's claims of harassment for the Court to conclude that théprié 2011 conduct is
related to the timely alleged conduct.

Second, Bhoughsomeof the specifially alleged preApril 2011 incidents areseparated
by time gaps** Plaintiff has sufficiently alleged that sexual harassment persisted “ortiauzdn
basis”throughout the prmitations periodandwasregular enough to conclude, at least at this
juncture, that they may have been part of the same pattern of discrimination destribed i
Plaintiff's timely allegations (See, e.qgid. 1 25, 29, 35, 389, 43, 4548-50, 64—66, 76—779,
81-83); see Scotlverson v. Indep. Health Ass 13 CV 0451, 2014 WL 3107289, at *4
(W.D.N.Y. July 7, 2014)Anderson v. Davis Polk & Wardwell LI.B50 F. Supp. 2d 392, 406
(S.D.N.Y. 2012) Contrary to Defendaritposition, “[t|he fact that there may be gaps. of.
years between some allegations is not necessarily ftalincidentfree interval does not
preclude relatednessalthough it may‘render[] less plausiblethe possibility that several
comments or acts are relatedscottiverson 2014 WL 3107289, at *4q(otingMcGullam 609
F.3d at 78 Where as herethe purported disparate acts are numerous and of the same nature,
the “incidentfree interval[s]” do not undermine Plaintdf claim. Plaintiffalleges that certain
conduct including Dr. Santorells requests for oral sex, occurred “on multiple occasions,”

“throughout” the yearsand continued unremedied for a significant period of tigkeg, Compl.

11 SeeWeeks v. N.Y. State Div. of ParoR¥3 F.3d 76, 84 (2d Cir. 2001) (“Absent unusual
circumstances, a twgear gap is a discontinuity that defeats use of the continuing violation
exception.”) abrogated on other groundsy Morgan, 536 U.S. at 122;Deras 2013 WL
1193000, at *6 (thregear gap between incidents belies the notion that the incidents were
connected or ongoing in nature).
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19 35 38,48, 50, 79; cf., Normanv. Metro. Transit Auth.13 CV 1183, 2014 WL 4628823, at
*4 (E.D.N.Y. Aug. 1, 2014)report and recommendation adopi@®14 WL 4628848 (E.D.N.Y.
Sept. 15, 2014fthreeyear discontinuity between defendantomments precluded application
of continuing violation rule where the allegations did not appear to reflect an gnumiay, and
plaintiff failed to adequatelypleadthat the challenged actions were allowed to continue for a
significant period)Lugo v. City of New Yorl08 CV 5250, 2012 WL 3202969, at *3 (E.D.N.Y.
Aug. 3, 2012) (no available facts suggested that acts separated by t&avgearconnected to
one anothr). Furthermorethisis nota case where Plaintif problems were ameliorated during
the intervening incidertree periods.See Kalola2015 WL 861718, at *10 Given the severity
and regularity of the other commts and acts that Plaintiff alleges, Plaintiff is entitled, at this
stage of the litigationto the reasonable inferences that the sexual harassment occurred with
sufficient frequency prior to April 2011 to support a cause of aatimaer the NYSHRL and
NYCHRL for hostile work environmentln reaching this conclusion, the Court is mindful that
“there is no precise test for determining whether conduct is severe or pervasugh €0
constitute a hostile work environmentind as sucghthis is a factbound area of law that is
particularly ill-suited to dismissal at the pleading stag@eottiverson 2014 WL 3107289, at5*
(quotingWilliams 154 F. Supp. 2d at 822).

Third, the inclusion ofallegations regarding individuals other than Dr. Santorelli and
Defendant Torresloesnot alter the Couts conclusionthatthe pre-April 2011 allegations were
part of a singleactionable hostile work environment clainilaintiff's allegationghat certain
non-cefendant individualswere present during Dr. Santordli harassing condugbrovide
relevant contet to Plaintiffs claimsthat a hostile work environment existed, unchecked by

NYMH. (E.g, Compl. 11 29, 43, 51, 61.) The few allegations regardimgencouraging
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behavior or affirmative misconduct by nebefendantsalso provide relevant background
regarding the environment and the conduct toleratédiYaiH. (E.g, id. 1148,55-56, 73-75.)
Nevertheless, the Court agrees with Deferslémat the conduct alleged in 1993 and
1996 are insufficiently related to the conduct within the statutory time period. Tdgedll
conduct involved different perpetrators and occurred while Plaintiff was in tpardeent of
Nursing, before she was transferred to the hospitaépartment of Endoscopy, where she was
allegedly subjected to harassment by Dr. Santorelli and supervised by Defendast Tar 11
19-26). Plaintiff has not alleged that the individuals involved in the 1993 or 1996 again
harased her after she was transferred. In view of the differing environment o a
implicated, the 1993 and 1996 conduct cannot be considered part of the “continuing” hostile
work environment in the Department of Endoscofge McGullam609 F.3d at 78cpncluding
that conduct within statutory time period was not sufficiently related to dllegeduct prior to
the statutory period in part because the prior conokattrred in another departmennderson
850 F. Supp. 2d at 40@arlier episodes werene barred under the NYSHRL and NYCHRL
because they involved wholly different employees). Even so, thesebéimed claims may
serve “as background evidence in support of a timely claiMdrgan 536 U.S.at 113 see
Maxton v. Uwdlerwriter Labs., InG. 4 F. Supp. 3d 534, 54(E.D.N.Y. 2014) (time-barred
incidents that are not independently actionable events still may be considerel@vastre
background evidencelRamirez vN.Y.Presbytarian Hosp.129 F. Supp. 2d 676, 680 (S.D.N.Y.
2001) ({C]learly estalished precedent dictates th§d] discriminatory act which is not made

the basis for a timely chargean still be relevant background. . ”).*2

12 Neither Plaintiff's Complaint nor her opposition to Defendants’ motion appearsséot @
claim for retaliation prior to April 2011 based on a continuing violation theo8eeDkt. 23 at
5-8, 9—-13.) Nor would such a claim survive. The sole instance of retaliatory conduct that
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V. Dr. Santorelli’s Individual Liability Under the NYSHRL and NYCHRL

Defendants also move foartially dismiss Plaintiffs NYSHRL and NYCHRL claims
against Dr. Santorelli in his individual capacifyUnlike Title VII, the NYSHRLand NYCHRL
providefor the imposition of liability on individual defendantsther directly, or as an aider and
abetto of unlawful discrimination or retaliationSeel.ore, 670 F.3d at 16§9Malena v. Victorias
Secret Direct, LLC 886 F. Supp. 2d 349, 366 (S.D.N.Y. 2012Rlaintiff alleges that Dr.
Santorelliis responsible under the NYSHRInd NYCHRL for genderdiscrimination, hostile
work environmentand retaliationand aiding and abetting the same.

A. Direct Liability for Discrimination and Hostile Work Environment

The NYCHRL provides a broathasis for direct indiidual liability under Section

8-107(1)(a), whichmakesit “an unlawful discriminatory practice” for “an employer an

employee or agent theredifecause of the. . gender . . . of any person, .to.discharge from

occurred outside the limitations period involved a 2002 negative performance evaluation by
Defendant Torres. SeeCompl. 9 32—-34 (alleging that Defendant Torres noted on Plaintiff's
2002 performance review dh she“needed to benore patient, andess critical of her co
workers).). This negative evaluation is a discrete act that is-bareed undemMorgan
Valtchev v. City of New Yarik0O Fed. App’x. 586, 589 (2d C2010) (holding that negative
evaluatons are discrete acts which do not trigger the continuing violation exceialo)a,
2015 WL 861718, at *4 (E.D.N.Y. Feb. 3, 2015)A}' negative performance evaluation is a
discrete act). Even applyingthe more liberal continuing violation doctrinethe 2002
performance evaluation cannot be construed as part of a course of retal@tductcthat
continued into the limitations period because it does not directly bear oglate topPlaintiff's
timely allegations, a decade later, of a policy aéliation and ostracization for her submission
of complaints outside the Department of Endoscofge Dimitracopoulqs26 F. Supp. 3d at
212 (negative ratindpy a prior supervisorwas not part of the same continuing pattern of
discriminatory conduct astkr evaluations and letters by separate individuad€cordingly, the
2003 performance evaluation is not part of Plaintiff's retaliation claim, banli relevant as
potential evidence of Defendant Torres’s alleged failure to approprigghpmd to Rintiff's
complaints of sexual harassment in 2002.

13 As part of their motion, Defendants submitted an undated declaration signed anrefi
(Dkt. 19). The Court disregasdhe declaration since Plaintiff did not incorporaten her
Complaint, or rely uponit to formulate heclaims SeeChambers282 F.3d at 153.
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employment such person or to discriminate against such person in compensatiderons,
conditions or privileges of employmentR.Y.C. Admin. Code §-8107(1)(a) (emphasis added);
seealso Malena 886 F. Supp. 2d at 366Defendants concede that Plaintiff properly asserts a
claim against Dr. Santorelli under Section187(1)(a) ofthe NYCHRL and do not seek
dismissal of that claim. (Dkt. 20 at 22, n.3

By contrast, a individual is subject to liability for discriminatiamder Section 296(Df
the NYSHRL only when that individual qualifies as an employef.ownsend v. Benjamin
Enters, Inc., 679 F.3d 41, 57 (2d Cir. 2012JAn individual qualifies as ahemployetr when
that individual has an ownership interest in the relevant organization goawer to do more
than carry out personnel decisions made by othetd. (quoting Patrowich v. Chem. Banié3
473 N.E.2d 11, 12 (N.Y. 1984pédr curian)); see alsdantuono v. Davis Vision, Inc.07 CV
2234, 2009 WL 5196151, at *10 (E.D.N.Y. Dec. 29, 20@Mployeesr agentcannot be held
liable unless they have an ownership interest, or powers to do more than carry oamhglers
decisions made by others, thus makingnth*employers”). HereRlaintiff has not alleged that
Dr. Santorelli had an empleyemployeerelationship with Plaintiff, oan ownership interest in
NYMH, Plaintiff’s employer.Nor has Plaintiff alleged that Dr. Santorelli had authority over the
terms of Plaintiffs employment, such as the ability to hire and fire her or dviH
employees, control their work schedules,determine their rate or method of payment, or
maintained employment recortts any NYMH employees Griffin v. Sirva, Inc, 11 CV 1844
2014 WL 2434196, at *11 (E.D.N.Y. May 29, 2014p determine whether an individual
defendant has sufficient authority to be considered an employer, cbalésmce “whether the
alleged employer (1) had the power to hire and fire employees, (2) sepeand controlled

employee work schedules or conditions of employment, (3) determined the rate and rhethod o
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payment, and (dmaintained employment recofds(quotingScalerav. Electrograph Sys., Inc.
848 F.Supp. 2d 352, 37(E.D.N.Y. 2012). Accordingly,Plaintiff's claim against Dr. Santorelli
under Section 296(1) of the NYSHRL is dismissed.
B. Direct Liability for Retaliation

TheNYSHRL and NYCHRL both penit individual liability of any persorfor retaliatory
actsregardless ofvhether the individual can be considered an employ¢r. Exec. Law 8§
296(7) (providingthat it is “an unlawful discriminatory practice fany persorengaged in any
activity to which this section applies to retaliate or discriminate against any persosé&éeaor
she has opposed any practices forbidden unther NYSHRL]) (emphasis added)see
NYCHRL § 8-107(1)(7)}* (providing that “[i}t shall be an unlawful discriminatory practice for
any persorengaged in any activity to whidthe NYCHRL] applies to retaliate or discriminate
in any manner against anyrpen because such person has [] opposed any practice forbidden by
[the NYCHRL]") (emphasis addedyeealso Maleng 886 F. Supp. 2d at 36&lowever, a is
clear from the text of the NYSHRL and the NYCHIRdtaliation provisios, individual liability
under these provisions limited to cases where “an individual defendant . ‘actually
participates in the conduct giving risé the plaintiff s retaliation claim.”Hozer v. Pratt Indus.
(USA) 10 CV 3874, 2012 WL 2049498, 4t n.1 (E.D.N.Y. June 6, 2012finternal quotation
marks and citation omitted$eealso Edwards v. Jericho Uniokree Sch. Dist.904 F. Supp. 2d

294, 306 (E.D.N.Y. 2012y Here,Plaintiff's claims must be dismissed becauseaiegations

14 Plaintiff erroneouslyites to 8107(1)(a) adNYCHRL's retaliation provision (Dkt. 23 at 5.)
Contrary to Defendants’ suggestion (Dkt. 21 at 13), the Court does not view this error to
constitute abandonment of Plaintiffs NYCHRL retaliation claim.

134T state a claim for retaliatidjunder NYSHRL or NYCHRL] . ., a plaintiff must plead facts
that would tend to show that: (1) she participated in a protected activity known tdehdad;
(2) the defendant took an employment action disadvantaging her; and (3) tlsseaesausal
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donot give rise to a plausibleference that Dr. Santorelli participatedanyretaliatory conduct
Plaintiff alleges only thaDr. Santorellisexually harassed her, but not that he retaliated against
her for complaining about the harassmerRlaintiff's retaliation allegationsare limited to
DefendantTorres and personnel other than Dr. SantoreliCompl. 333 (aleging that
Defendants retaliated against Plaintiff by “reassigning the work of othplogees to her, by
making baseless attacks upon her work performance, refusiatijptv her to take vacation
time[,]” “ostracizing her socially,” “verbally abusing her,” “calling her resnsuch a&iper
and pain in the as¥, “writing her up for‘chronic misuse of [NYMHs] complaint procedurg,
“warning her that [NYMH]'will not tolerate the filing of frivolous or unfounded allegatiohs,
and “failing to follow [NYMH’s] procedures for investigating complainisSee id.at ffl 102,
126, 160, 163—64176, 219231, 233, 239, 240, 24P laintiff has not alleged that Dr. Santorelli
had any role in the retaliatory actioafieged in the Complaint.Tellingly absent from the
Complaint are anwllegationsthat Dr. Santorelli had the authority tskeany actionthat would
affect the terms, conditions, and priviesg of Plaintiffs employment. Accordingly, Dr.
Santorellimay not be heldlirectly liable, in his individual capacityfor retaliaton under the
NYSHRL and NYCHRL

C. Aider and Abettor Liability for Discriminatory or Retaliatory Conduct
by Others

In addition to direct liability, the NYSHRL and NYCHRL each provide ihdividual
liability for aiding and betting discrimination or retaliation SeeN.Y. Exec. Law 8§ 296(6)
(statingthat “[i]t shall be an unlawful discriminatory practice for any person to iek, ancite,

compel or coerce the doing of any of the acts forbidden under this article [hgeludi

connection between the protectactivity and the adverse action.SeePatane v. Clark 508
F.3d 106, 113 (2d Cir. 2007) (citirigeingold v. New York366 F.3d 138, 156 (2d Cir. 2004)
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discrimination and retaliatig, or to attempt to do §g NYCHRL § 8-107(1)(6)(providing that
“[i] t shall be an unlawful discriminatory practice for any person to aid, abgg, inompel or
coerce the doing of any of the acts forbidden underctiapter or to attempt to do ) seealso
Tomka v. Seiler Corp.66 F.3d 1295, 1317 (2d Cifl995), abrogated on other groundsy
Burlington Indus., InG.524 U.S. 742 (1998)Since the language of the NYSHRL and NYCHRL
is virtually identical, bothstautes areanalyzed according tthe same standardDavis-Bell v.
Columbia Univ, 851 F. Supp. 2d 650, 6838 (S.D.N.Y. 2012)see alsdDillon v. Ned Mgmt.,
Inc., 85 F. Supp. 3d 639, 6589 (E.D.N.Y. 2015)"°

The aide and abettor provisions tfie NYSHRLand NYCHRL create a broad source of
personal liabilitythat is not limited to employersStanley v. Guardian Sec. Servs., 180 F.
Supp. 2d 550, 557 (S.D.N.Y. 2011An individual need not have supervisory or hiffivghg
power to besubject to suitunder these provisions, $ong as he actually participated in the
conduct giving rise to the discrimination clainSeeFeingold 366 F.3dat 158 (individual
liability may be imposedn a coworker whd actually participates in the conduct givinge toa
discrimination claim . . even though that eworker lacked the authority totker hire or fire the
plaintiff”) (quoting Tomka 66 F.3d at 1317) But, “before an individual may be considered an
aider and abettor,” liability “must first be established as to the employ&oivemimo v.
D.A.O.R. Sec., Inc43 F.Supp.2d 477, 490891 (S.D.N.Y.1999)see also Irons v. Bedford

Stuyvesant Cmty. Legal Seyrvl3 CV 4467, 2015 WL 5692860, at *32 (E.D.N.Y. Sept. 28,

16 Defendants correctly point out that Plaintiff's opposition carelesslysaaniy discussion of the
NYCHRL'’s aiding and abetting provision.DKts. 21 at 13; 23 at4-15.) However, since this
provision is subject to the same analysis as the NYSHRL'’s parallel proviseo@ourt declines
to find that Plaintiff abandoned her claim that Dr. Santoreliaislé under NYCHRL as an aider
and abettor of unlawful conduct.

25



2015) (“liability as an aider and abettor under section 296(6) can only attach whaty |tzdmsl
been established as to the employer or another individual”).

In this case Defendats’ motion does nottest the sufficiency oPlaintiff’'s allegations
that NYMH, as her employer, ahol Defendant Torresas her supervisor, may lable for
gender discrimination, hostile work environment, and retaliatioBeeDkt. 20 at 8 The
predicate liability of Plaintiffs employer is therefore uncontestedefendarns insteadcontend
that Dr. Santorelli,as the person who committélde allegedly unlawful acthat prodeedthe
hostile work environmentcannot be held liable for aiding and abetting his caats of
discrimination (Id.)

As Defendants correctly point out, district courts in this Circuit are nogri@eanent on
whether an individual can be held liable for aiding and abetting his own con&eet.e.g,
Fontecchio v. ABC Corp.l2 CV 6998, 2015 WL 327838, at *10 (S.D.N.Y. Jan. 23, 2015)
(recognizing a disagreement between district courts and citing)c&masaero v. City of New
York 839 F. Supp. 2d 588, 635 (E.D.N.Y. 201R2kxander v. Westbury Union Free Sch. Dist.
829 F.Supp. 289, 115(E.D.N.Y. 2011) see alsdRaneri v. McCarey712 F.Supp.2d 271, 282
(S.D.N.Y. 2010) (finding that “[a]n individual cannot aid and abet his own alleged
discriminatory conduct” under Executive Law 2D6(6)”) (citation omitted)); DeWitt v.
Lieberman 48 F.Supp.2d 280, 293 (S.D.N.Y1999) (dismissing NYSHRL claims against an
individual because of the “requirement that liability must first be establishetb ake
employer/principal before accessorial liability can be found as to an akededand abettd)
(citation omitted).However, the Second Circlieldin Tomka 66 F.3d at 131,zhat aplaintiff’s
allegationthat each of the individual defendants assaulted her and thereby createkt avbdst

environmentwas sufficient to satisfy the standard for aider and abettor liability rutiee
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NYSHRL. SinceTomkais the law in this Circuit, # Court agrees withlthe decisions holding
that an individual can be held liable as an aider and abeter though it wagrimarily his
actions that make themployer liable—in effect, that he can aid and abet twgn actions. See,
e.g, Conklin v.Countyof Suffolk 859 F. Supp. 2d 415, 436 (E.D.N.Y. 20{9)']he law in this
Circuit seems clear that a defendant may be lreddte for aidingand abetting allegedly unlawful
discrimination by her employer even where her actions serve as the predlidatemployets
vicarious liability”); Anand v.N.Y. State Deft of Taxation & Fin, 10 CV 5142, 2012 WL
2357720, at *10 (E.D.N.Y. June 18, 201Bplding thatindividual defendants may be liable in
their individual capacitiefor aiding and abetting their own conductully-Boone v. N. Shore
Long Island Jewish Hosp. SyS§88 F.Supp.2d 419, 427 (E.D.N.Y2008; Maher v.All. Mortg.
Banking Corp,. 650 F. Supp. 2d 249, 262—63 (E.D.N.Y. 2009).

In this casePlaintiff's Complaint is replete with assertions that Dr. Santofatitually
participated” in the alleged discriminatory conduct that produced the allegede hostk
environment. See Johnson Wountyof Nassaul1l0 CV 06061, 2014 WL 4700025, at2, 25
(E.D.N.Y. Sept. 22, 20D4Maher, 650 F. Supp. 2d at 26a8. Furthermore, unlike casesere
courss, including this Courtyrefused to find that an individual can aid and abet his own
discriminatory actsDr. Santorellis actions are not the sole predicate for NY&IHability under
the NYSHRL and NYCHRLfor fostering a hostile work environmentPlaintiff alleges that
other doctors and personnel in the Department of Endoscopy participated in or condoned
harassing behavidowardsPlaintiff. (See e.g, Compl. 148, 55, 74-75, 89-90, 95, 98, 118,
121, 211 214-16, 224-29.); cf. Setelius v. Nak Grid Elec. Servs. LLC11 CV 528 2014 WL
4773975, at *35 (E.D.N.Y. Sept. 24, 201 dividual cannot be held liablender § 296(6) of

the NYSHRL “in the absence of liability of the employer or another individuaho
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“contributed to the creation of an allegedly hostile work envienii); Reid v. Ingerman Smith
LLP, 876 F. Supp. 2d 176, 186 (E.D.N.Y. 2018p aider and abetter liability where only one
individual is alleged to have participated in the discriminatory condG&echea/azquez v.
Rochester City Sch. Distl1 CV 6590, 2012 WL 2856824, at *6 (W.D.N.Y. July 11, 2012)
(plaintiff did not assert a NYHRL claim against anyone other than alleged and abettor),
aff'd, 519 F. App’x 63 (2d Cir. 2013). Thus, the Court finds that Dr. Santorelli is subject to aider
and abetteliability under the NYCHRL and NYSHRMith respect to Plaintiff'ostile work
environmenclaim.

On the other handhe Complaint does not contain allegations sufficient to support Dr.
Santorellis individualliability for retaliation on an aider andettor theory As previously set
forth, the Complaint is devoid @fny allegation that Dr. Santoreléctually participated in the
retaliatory conduct alleged by PlaintiffSee Conklin859 F. Supp. 2d at 43(€laim under
NYSHRL 296(6)failed because inddual defendantdid not participate in any dhe alleged
retaliatory actions” andiad no supervisory role and no control over the teritise [p]laintiff’s
employmenit); cf. Vaigasi v. Solow MgmtCorp., 11 CV 5088, 2014 WL 125961t *7
(S.D.N.Y. Mar. 24, 2014) glaintiff sufficiently alleged that cemployee wereindividually
subject to suit where complaint allegbettheyactively participated inlpintiff’s demotion and
the alteratio of his job responsibilities). Accordingly,efNYHRL andNYCHRL retaliation
claims againstDr. Santorelli arelismissed

V. Motion to Strike

FRCP 12(f)provides that the Courtnfay strike from a pleading. . any redundant,

immaterial, impertinent, or scandakmatter.” Fed. R. Civ. P. 12(fy[M]otions to strike‘are

not favored and will not be granted unless it is clear that the allegatieuestion can have no
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possible bearing on the gabt matter of the litigatiofi: Crespo vN.Y.C.Transit Auth, 01 CV
0671, 2002 WL 398805, at *11 (E.D.N.Y. Jan.7, 2002) (qudteignon v. Seamaw3 F.Supp.
2d 428, 446 (S.D.N.Y1999)) seealsoOTG Brands, LLC v. Walgreen Cd.3 CV 09066, 2015
WL 1499559, at *5 (S.D.N.Y. Mar. 31, 2015) (a party seeking to strike allegations mush show
that evidence in suppoof the allegation would be inadmissible, the allegations have no bearing
on relevant issues, and permitting the allegations to stand would result in preudive t
movant). As the Second Circuit has noted, “courts should not tamper with the pleadiegs u
there is a strong reason for so doingipsky v. Commonwealth United Carp51 F.2d 887, 893
(2d Cir. 1976). “Simply because a claim is dismissed pursuant to Federal Rule of Civil
Procedure 12(b)(6) does not mean that allegations in supporatofl#im may as a matter of
course be struck as immaterienpertinent, or scandalous Anderson 850 F. Supp. 2dt 417,
seealso Barcherv. N.Y.Univ. Sch. of Law993 F.Supp. 177, 181 (S.D.N.Y1998) (granting
motion to dismiss sexual harassment and retaliation claims and denying motion ¢o strik
allegations regarding sexual harassment).

Defendantsmoveto strikeall allegations ofore-April 2011 conductthat are timebarred
or unexhausted. Defendants’ request is denied. As previously disctissedajority of
Plaintiff's pre-April 2011 allegations are timely under the NYSHRL and NYCHRL and therefore
relevant to Plaintiffs claims under those statute@dditionally, the timebarred hostile work
environment claim$ased onthe 1993 and 1996 incidenheed not be stricken, since these
allegations may still servas background evidence in support of a timely clailorgan, 536
U.S. at113. For the same reasoR]aintiff’'s time-barred retaliation claim based on the 2002

performance evaluation neadt be stricken.
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Defendantsalso seeko strikereferenceto nondefendant individuals in the Complaint
including striking names in allegations pasiting April 2011,on the ground that these
allegations aré'of a scandalous and salacious naturgiltimately cannot form the basis of
timely or actionable claims’andserve “no legitimate purpose” except to “harm the personal and
professional reputations” of referenced individuals. (Dkt. 20-8 26 n.45.) It cannot be
said howeverthat theallegatons concerninghe non-defendant individualsan have no bearing
on Plaintiffs action as the crux of Plaintif6 claim is thatshe endured a hostile work
environmentat the Deprtment of Endoscopy, where these rd®fendant individuals worked
Although Plaintiff is not advancing any claims against these individledsiatt thatheywere
present and may have encouragediroplicitly condoned Dr. Santoreld harassmentor
perpetrated harassment themselaescertainly relevanto Plaintiff s hostile work environment
claims Accordingly, Defendants’ motion to strike is denied.

CONCLUSION

In conclusion,Defendants partial motion to dismisgertain claimspursuant to FRCP
12(b)(6) (Dkt. 17)s DENIED in part and GRANTED in part.

Defendats’ motion is GRANTED with respect to Plaintiff's unexhausted Title VII
hostile work environment claims based () conduct that precedes April 1, 2011, and (2)
sexually harassing conduct by individuals other than Dr. Santorelli. Defendaotisn is
DENIED with respect to Plaintiff’'s exhausted Title VII hostile work environtr#aims based
on (1) sexual harassment by Dr. Santorelli that occurred after April 1, 2011, ahd {&)ure of
NYMH management, including Defendant Torres, to respond to tPffaincomplaints of

harassment.
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Defendants’ motion to dismis®laintiff's NYSHRL and NYCHRL hostile work
environment claimgpremisedon preApril 2011 conductas untimelyis DENIED, with the
exception of alleged conduct in 1993 and 1996.

In addition,Defendantsmotion to dismissis GRANTED with respect to claims against
Dr. Santorelli in his individual capacityl) under the NYSHRIfor (a) direct discriminatiao and
hostile work environment (896(1)),(b) direct retaliation (896(7)) and (9 aidingand abetting
retaliation(§ 296(9); and(2) under theNYCHRL for (a) direct retaliation(§ 8—107(1)(7)) and
(b) aiding and abetting retaliatiqi§ 8—107(1)(6)). Defendantsmotion is DENIED with respect
to Plaintiff’'s claims against Dr. Santorelli in hisdividual capacityfor (1) aiding and abetting
discrimination and hostile work environmemnder the NYSHRLS§ 296(6))and NYCHRL (8
8—107(1)(6)), and (2) under the NYCHRL for direct discrimination and hostile work
environmen{(§ 8—107(1)(a)).

Finally, Defendants’ motion to strike certain allegations pursuant to FRCP 12(f) is
DENIED in its entirety.

SO ORDERED:
/sl Pamela K. Chen

PAMELA K. CHEN
United States District Judge

Dated:January7, 2016
Brooklyn, New York
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