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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

L.R., Individually and on Behalf of and as
Parent of L.R., a student with a disability,
MEMORANDUM AND ORDER
Plaintiff, 15-CV-1542 (FB) (RML)

-against-

NEW YORK CITY DEPARTMENT OF

EDUCATION,
Defendant.
__________________________________________________ X
Appearances:
For the Plaintiff: For the Defendant:
THOMAS GRAY ZACHARY W. CARTER
Partnership for Children’s Rights Corporation Counsel of the City of
271 Madison Avenue, 17th Floor New York
New York, NY 10016 100 Church Street

New York, NY 10007

By: Sabrina Y. Hassan
Assistant Corporation Counsel

BLOCK, Senior District Judge:

Plaintiff, Mr. R., brings this action on bdhaf his son, L.R., against the New York
City Department of Education (“DOE”"), undée Individuals with Disabilities Education
Act (“IDEA"), challenging a state administree determination that the DOE provided

L.R. with a free appropriate public educati(“FAPE”). He seeks tuition reimbursement
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for the private school L.R. attended during the 2011-12 school year. The Court grants
summary judgment to Mr. R.
I

Under the IDEA, states receiving federaidls are required to “provide ‘all children
with disabilities’ a [FAPE].”Hardison v. Bd. of Educ. dfie Oneonta City Sch. Dist.73
F.3d 372, 376 (2d Cir. 2014) (quoting 20 U.$A412(a)(1)(A)). “AFAPE consists of
special education and related services talldcemeet the unique needs of a particular
child, which are reasonably calculated to enti®echild to receive educational benefits.”
M.O. v. N.Y.C. Dep’t of Educ793 F.3d 236, 238-39 (2d Cir. 2015). “To ensure that
gualifying children receive a FAPE, a school district must create an individualized
education program (‘IEP’) for each such childd. (quotingR.E. v. N.Y.C. Dep’t of
Educ, 694 F.3d 167, 175 (2d Cir. 2012)). An IEPdswritten statement that sets out the
child’s present educational performance, legthes annual and shiderm objectives for
improvements in that performes, and describes the spdlgiaesigned instruction and
services that will enable theitthto meet those objectivesR.E.694 F.3d at 175, and it

“must be likely to produce progress, not resgien, and must afford the student with an

! Although the term “summary judgment” may be used in an IDEA action,
“the procedure is in substance an@gdrom an administrative determination.”
M.H. v. N.Y.C. Dep’t of Educ685 F.3d 217, 226 (2d Cir. 2012) (quotinfbask
ex rel. Mauclaire v. State of Conn. Dep’t of EQW87 F.3d 77, 83 n.3 (2d Cir.
2005)).



opportunity greater than mere trivial advancemeiM.H. v. N.Y.C. Dep’t of Educ685
F.3d 217, 224 (2d Cir. 2012).

In New York, Committees on Special Eduion (“CSEs”) are responsible for
creating IEPS. They are “comprised ofmieers appointed by the local school district’s
board of education, and mustinde the student’s parent(@yegular or special education
teacher, a school board representatipayant representative, and othek$.0., 793 F.3d
at 239; N.Y. Educ. Law § 4402(1)(b)(1).

Parents who believe theshild is not being provideéa FAPE “may unilaterally
enroll the child in a private school aséek tuition reimbursement from the school
district.” M.O., 793 F.3d at 239 (citing 20 U.S.C1412(a)(10)(C)(ii); N.Y. Educ. Law
§84404(1)). In New York City, parents sdakion reimbursement by filing a due process
complaint, which triggers “an administragiyprocedure by which the board of education
appoints an Independent Hearing Officer (‘Ili®ho conducts a formal hearing and fact-
finding.” Id. (citing N.Y. Educ. Law 8§ 4404(1)). Thesaring is governed by the three-
prongedBurlington/Cartertest: “(1) the DOE must establish that the student’'s IEP
actually provided a FAPE; should the DOE f@il meet that burden, the parents are
entitled to reimbursement if (2) they ddiah that their unilateral placement was
appropriate and (3) the equities favor therl:!W. ex rel. S.W. W.Y.C. Dep’t of Edug.

725 F.3d 131, 135 (2d Cir. 2013). The IHO’s dem may be appealed to a State Review



Officer ("SRQO"). Id. (citing 20 U.S.C. § 1415(g); N.Y. Educ. Law 8 4404(2)) Finally,
the SRO’s decision may be challenged through the filing of a civil action in state or
federal court.ld. (citing 20 U.S.C. 8 1415(i)(2)(A); N.Y. Educ. Law § 4404(3)).

“The role of the federalaurts in reviewing statedeicational decisions under the
IDEA is circumscribed.”C.F. ex. rel. R.F. v. N.Y.C. Dep’t of Edut46 F.3d 68, 77 (2d
Cir. 2014) (quotingsagliardo v. Arlington Cent. Sch. Dis#89 F.3d 105, 112-13 (2d Cir.
2007)). “The standard afeview ‘requires a more critical appraisal of the agency
determination than clear-error review hatertheless falls well short of compld&enovo
review.” Id. (quotingM.H., 685 F.3d at 244). In reviewing the administrative decisions
of the SRO and IHO, the Cotinhust give ‘due weight’ to these proceedings, mindful that
the judiciary generally ‘lacks the speaad knowledge and experience necessary to
resolve persistent and difficult ggteons of educational policy.M.H., 685 F.3d at 240
(quotingGagliardo, 489 F.3d at 113).

When the IHO and SRO disagree, the @€defers “to thegasoned conclusions of
the SRO as the final stateramhistrative determination.C.F. ex rel R.F.746 F.3d at 77
(quoting M.H., 685 F.3d at 246). However, “whetke SRO’s determinations are
insufficiently reasoned to merit deference,’tlhe SRO did not reach a particular issue,
“the courts should deféo the IHO’s analysis.fd. The degree of deference the Court
should afford “hinge[s] on the kinds of cathsrations that normally determine whether

any particular judgment is persuasive,égample whether the decision being reviewed



is well-reasoned, and whether it was basedulrstantially greater familiarity with the
evidence and the witnesses than the reviewing coltit., 685 F.3d at 244.
I

L.R., who turned 21 yearscbtluring the 2011-12 school y&aras been classified
by the DOE as a student with a learning disabilityr. first enrolled in the Cooke Center
for Learning and Development (“Cooke”), ayatte, special-needs school, for his ninth-
grade year in September 200Beginning in the 2009-10 school year, L.R. enrolled in
Cooke’s Skills and Knowhlige for Independent Limg & Learning (“SKILLS”)
program—a program for 18 to 21 yedd students with mild tonoderate cognitive and
developmental delays or segdanguage-based disabilitie€ooke’s SKILLs classes
contain at most 12 students, and L.RSKILLs classes had between eight and ten
students. The DOE paid L.R.’s Codkéion for the 2006-07 through the 2010-11 school
years.

On June 6, 2011, the DOE convened &@sprepare L.R.’s IEP for the 2011-12
school year. The CSE drafted an IEP thatlined L.R.’s performance, annual goals,
needed special services, designated him to be placed in 15:1 academic’ clasises,

indicated that he will participate state and local assessment te&ts. July 11, 2011, the

2The 2011-2012 school year was L.R.’s final year of eligibility for a FAPE
under the IDEA. 20 U.S.C. § 1412(a)(1)(A).

3 A “15:1 class” describes a classroanth a student-to-teacher ratio of 15
students and one teacher.



DOE issued a “Notice of Final Recommendatidndt designated Clara Barton High
School as L.R.’s placement school.

In September 2011, Mr. R. visited Clara Baréon met with a special-education
teacher. Mr. R. testified that an individaé Clara Barton informed him that the school
was not appropriate for L.Rand suggested he seekaternative placement from the
DOE. Based on the visit, Mr. R. wrote t@tBOE to report that Clara Barton was not an
appropriate placement for L.R. and thaeheolled L.R. at Cooke for the 2011-12 school
year.

Mr. R. filed a due-process complaint witte DOE on April 23, 2012, alleging that
the DOE denied L.R. a FAPE and seekpagment of L.R.’s Cooke tuition for the 2011-
12 school year. The due-process complasseged, among otheritigs, that a “15:1
class would not provide [L.R.] [the] intaéme support or with the academic management
needs recommended on his IEP.” Due-Process Complaint, ECF 10-8, ex. 1 at 3.

IHO Sharyn Finkelstein held a heagi on June 28, 2012. Vera Leykina, an
assistant principal at Clara Barton, afatqueline Giurato, a DOE special-education
teacher who was a member of L.R.’s C8dstified for the DOE. Victoria Fowler, an
administrative coordinator at Cooke, KathHibbard, a head teacher at Cooke and L.R.’s
teacher for two years, and Mr. R. testified on L.R.’s behalf.

In a written decision, the IHO determined that the DOE denied L.R. a FAPE,

because, among other reasons, the 15ds giéacement was inappropriate. She also



determined that Cooke was appropriate placement and that the equities favored tuition
reimbursement. The DOE appeathd IHO’s decision to an SRO.

SRO Carol H. Hauge reversed because aftdewing the IEP and Ms. Giurato’s
testimony, she determined the “15:1 speciats placement—together with the annual
goals and recommended supports and rlaszvices—was reasonably calculated to
enable the student to receive educatitmealefits.” SRO Opinion, ECF 10-1, at 16.

Mr. R. subsequently filed this action seeking reversal of the SRO’s‘order.

[
A

The principal issue in this case is ether the DOE provided a FAPE to L.R.
Because the SRO determined that the D@ carried this burden, “the burden of
demonstrating that the [SRO] erregrsperly understood tiall on [Mr. R.].” M.H., 685
F.3d at 225 n.3.

The SRO determined that “the evidencthmhearing record supports the district’s
assertion that the 15:1 special class plag#gm-together with the annual goals and

recommended supports and related serviceas+wasonably calculated to enable the

*In addition to the 15:1 class-placemessue, Mr. R. argues that the IEP’s
direction that L.R. take state and loeakessments was inappropriate. The IHO
agreed, but the SRO determined tiat issue was not properly raised and
therefore outside the IHO’s jurisdiction ¢onsider it. Because the Court finds that
L.R. was denied a FAPE based on the 15:1 class placement, it is not necessary to
decide whether the assessment issue is gdyolpefore the Court, or the merits of

that argument.
7



student to receive educatiotanefits.” SRO Opinion at 16[0 be sure, considerations
of appropriate class size are matterscafaational policy on whit courts should afford
greater deference to administrative finding4.H., 685 F.3d at 244 (“[D]eterminations
regarding the substantive adequacy oflBR should be afforded more weight than
determinations concerning whether thd?llvas developed according to the proper
procedures.”)F.O. v. N.Y.C. Dep’'t of EAu®76 F. Supp. 2d 499, 511 (S.D.N.Y. 2013)
(“[C]lass size and instructional programming aratters of educational policy concerning
which courts defer to a state administratiffecer.”). But, whilethe Court recognizes that
it lacks the educational expertise of theCgRhe following careful review of the SRO’s
opinion demonstrates that it is not entitled to deference.

In finding the 15:1 placement appropgeathe SRO relied on the following
testimony of Ms. Giurato:

We felt that [L.R.] woull benefit from being in aelf-contained class with

15 students and a teacher for him acadalhy within a community school.

So he would then—he would be in the least restrictive environment that

would give him an opportunity to int&et with his typically developing peers

and to be able to be a part of moving outward into the greater world and

having the supports of the smaller classroom.
Hearing Tr. at 74. But it is circular to attempt to demonstrateatlwdadss is the least
restrictive environment with sufficient support by merely stating that it is so. A more
detailed explanation of what justifiedetli5:1 placement—with specific reference to

L.R.’s circumstances—should have beprovided to demonstrate the IEP was

“reasonably calculated” torovide benefits based &nR.’s “unique needs."™.O., 793

8



F.3d at 238-39.

In fact, nowhere in the SRO’s discussiof the 15:1 class placement does the SRO
consider evidence or testimony that explait specifics to L.R., why a 15:1 class was
appropriate. And although her testimonyswat considered by the SRO, Ms. Hibbard
testified, with specifics, why a 15:1 classsnaappropriate. For example, when asked
why a 15:1 environment was too large for L.R., she testified:

Well, a 15:1 class size is 15 student$ teacher, so that’s a class size that's
too large for [L.R.] to learn. Antdm basing that on my observation over a
two-year period of working with [L.R.]l mentioned before that [L.R.] is a
student who prefers to appear todbperson that doesn’t have a disability.
So if he’s in a classroom where ten easily disappear or check out or not
even show up for class or avoid doing the work, he will. Particularly,
teachers who he doesn’t have a relatigmswith, amicable relationship, he
will shutdown and pretend—or pretetidht he gets it when he doesn't.

And what you have is a student wheirthis resisting the teacher and that
makes it very difficult for him to learwery difficult for him to grow and so

it will be really hard for him to progss. | think in a 15:1 classroom you'd
get a [L.R.] who wouldn’t show any growth at all.

Hearing Tr. at 158. Ms. Hibbard also testified why L.R. could not achieve certain IEP
goalsin a 15:1 setting; with resgt to the goal that “by yeargnd, [L.R.] will identify the
elements of news articles he reads onrtsguctional level,” Ms. Hibbard testified:

| recommend that as a goal because itjseat transition goal. It's [a] really

important life skill to be able to readetipaper, but [L.R.] really needs a lot
of support reading the paper becausésagl, he’s a struggling reader. And
| think that if he were in a 15:1 &g and someone hamlaim a paper and

circulated the room and check[ad]on him on occasion, he wouldn’t be
able to grasp as much meaningvasild further an understanding of what's
going on in the news. He wouldn’t Bble to build up a comprehension that
he could link to other stories in thews or to background on the story or to

9



whatever.

| mean a 15:1 setting would mean that he had to read that on his own and

figure on his own what it means with@agcasion[al] praise prompt and leave

from ateacher, which would not be atddrelp him—who would not be able

to help identify which concepts he misunderstood as he read.
Hearing Tr. at 165-66. The SRO'’s failurecmnsider Ms. Hibbard’s testimony reflects
an opinion that was not thorough or well-reasorgek F.Q.976 F. Supp. 2d at 515 (“[l]t
is difficult to imagine how failing to addss conflicting evidence could produce a ‘well-
reasoned’ decision.”).

While the SRO did not consider Ms. Hibblda testimony, she did acknowledge that
Mr. R. and a Cooke representative stated1bal was too large at the CSE meeting, but
the SRO found this concern sufficiently agssed because Ms. Giurato “explained the
‘continuum of services’ and the Juk@11 CSE’s reasoning for recommending the 15:1
class placement.” SRO Opinion at 16. Bueaplanation of the continuum of services
that the DOE offers is not an explanatiomdiy L.R.’s class placeemt is appropriate for
him, and although Ms. Giurato testified thelie explained at the CSE meeting the
“reasoning for why a 15:1 would work,” Heariiig at 90, she did not state her reasoning
on the record.

The SRO did take into account that thé|Etated L.R.’'s competency levels in
various areas and “also recommended extenslated services, annugoals, a transition

plan, testing accommodations, and strate¢peaddress the student’s academic and

social/lemotional management needs.” (5®pinion at 15-16. But this merely

10



demonstrates that the SRO considdtelIEP as a whole, as requiredeKarl ex rel.
Karl v. Bd. of Educ. of thGeneseo Cent. Sch. Dist36 F.2d 873, 877 (2d Cir. 1984); it
does not explain why a 15:1 class is specificaigropriate to L.R. Such an explanation
does not appear in the IERhe hearing transcript, or the SRO’s opinion. Accordingly,
the Court finds the SRO’s opinion to be unthgrof deference,ral turns to the IHO’s
opinion. R.E, 694 F.3d at 188-89.

B

The IHO issued a well-reasoned decisiat th supported by the record. The IHO
noted that although the CSE recommendelbd class, “L.R. had been attending a
smaller program for the past several gear IHO Opinion at 10. The IHO then
commented that “[t]here is no evidenceany meaningful discussion that took place with
respect to why the [CSE] felt [L.R.] wasady to learn in a larger environmentd.

The IHO turned to the témony of the “people who rdg know [L.R.],” who “all
expressed his need for a ‘significant amount of suppoltl."She noted that both Ms.
Fowler and Ms. Hibbard testified that a 16lass size was inappropriate for L.R. The
IHO lastly referred to MdHibbard’s testimony, “who adittedly had no experience with
a 15:1 class|,] explained that she had taught12:1 class and it was difficult for her to

really assist the students in the same mannghnass able to in [L.R.]'s present setting.”

*With respect to class size, the Igfvides only the conclusory statement
that, “A special class in a specialized eomment (12:1:1) would be too restrictive

at this time.” |IEP, ECF 10-8, ex. 8 at 11.
11



Id. Accordingly, the IHO found the 15:1 placement to be inappropriate.

The DOE argues that the IHO’s decisisiunpersuasive because it focuses on “a
purported lack of evidence that ‘[L.R.] wa=ady to learn in a larger environment’ than
the program he had been attending at CooR&E Brief, ECF 18-1, &16. It asserts that
the “proper question is whether the IEPuM have enabled the student to receive
educational benefits in the year it wasplemented, not whether the student has
demonstrated a readiness to lehigeprivate school environmentlfd. (citing M.H. v.
N.Y.C. Dep’t of Educ2011 WL 609880 (S.D.N.Y. Feb. 16, 2011(pranted, the fact that
L.R. learned in a more supportive classramironment at Cooke does not mean that a
15:1 class is necessarily inappropriattee M.H.2011 WL 609880 at *11 (“By that
rationale, even if the IEP had recommeddxactly the amount of counseling H.H.
receives at [private school] ghEP would nevertheds be inappropriate if the Parents had
chosen some other private school that offeréen more counseling.”). But considering
that L.R. had spent the previous six yaara smaller classroom, and his then-current
teacher testified that he would not aeleiegrowth in a 15:1 classroom, it is not
unreasonable for the IHO to expect soemsdence demonstrating that the DOE
thoughtfully considered the issue to meet its burden.

The Court finds the IHO’s decision tze well-reasonednd supported by the
record, and defers to her decision tha 15:1 class placement was inappropriate.

Accordingly, the Court agrees with the IHRat the DOE denied L.R. a FAPE for the

12



2011-12 school year.
Vv

With respect to prong two of tHaurlington/Carter test—whether the unilateral
private school placement was appropriatee-iHO determined that Cooke was
appropriate for L.R. and the DOE did ngipaal this determination to the SRO. The
determination is therefore binding on thetgs. 34 C.F.R8§ 300.514(a); 8 N.Y.C.R.R.
8 200.5())(5)(v) (“The decision of the impel hearing officer shall be binding upon both
parties unless appealed to the State review officer.”).

On prong three—whether the equities favmion payment—the IHO found in Mr.
R.’s favor. While the DOE appealed thssue to the SRO, she did not reach it, and the
DOE did not advance an argument on this iksiere the Court. Nonetheless, the Court
agrees with the IHO’s determination thatdugiities favor Mr. R. &écause he attended the
CSE meetings, gave notice of his disagree¢math the IEP and intention to place L.R.
at Cooke, visited Clara Bartoand the IHO credited hissemony that an individual at
Clara Barton indicated the school was not rifgiitL.R. and suggestl Mr. R. seek a
different placement from the DOESee M.H. 685 F.3d at 254 (finding equitable
considerations favored the parents where thegperated with th€SE[,] . . . provided
private evaluations, participated in thé?lEeeting, visited the proposed placement and
provided timely notice of their intent fmace the student in a private school”).

In addition to carrying his burden tordenstrating the SRO erred, Mr. R. has

13



carried his burdens with respect to prongs two and three &uiti@gton/Carter test.
V

The Court concludes that the DOE derlied. a FAPE because, as the IHO found,
the 15:1 class placement was inappropriddecause L.R.’s enrollment at Cooke was
appropriate and the equities favor Mr. Re ourt orders the DOE to reimburse L.R.’s
Cooke tuition for the 2011-12 school year. Gdasng Cooke did not require Mr. R. to
pay the tuition in advace, the DOE’s payment should be made directly to CoSlee
E.M. v. N.Y.C. Dep'’t of Educ758 F.3d 442, 453 (2d Cir. 2014) (approving a direct-

payment remedy to a private school).

SO ORDERED.

IS/ Frederic Block
FREDERIC BLOCK
Senior United States District Judge

Brooklyn, New York
June 20, 2016
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