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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

YING LI,
Plaintiff,

MEMORANDUM & ORDER
- against 15-CV-1599(PKC)

THE CITY OF NEW YORK, DET.
MATTHEW DEGNAN, LT. THOMAS
CONFORTI, DET. DAVID MOSER, LT.
JOHN PERDOCH, DET. JOHN PHELAN,
P.O. YATYU YAM, SGT. GUISELLA
RODRIGUEZ, LT. ARTHUR HALL,DET.
MICHAEL HEFFERNAN, SGT. TIMOTHY
CAl, DET. DOUGLAS LEE, DET. DENNIS
CHAN, SGT “FNU” MANFREDI (“FIRST
NAME UNKNOWN"), ADA P. LEIGH
BISHOP, DR. KRISTEN LANDI, “JOHN
DOES 115" (NAMES FICTITIOUS AND
PRESENTLY UNKNOWN) DR.
FERNANDA KUPFERMAN, AND
FLUSHING HOSPITAL MEDICAL CENTER

Defendans.

PAMELA K. CHEN, United States District Judge:

On March 26, 2015 Plaintiff Ying Li commenced this action against Defendants
pursuant to 42 U.S.C. § 1983 (“Section 1983") and New York lg&eeDkt. 1.) Plaintiff's ten
count AmendedComplaint alleges numerous theories of liability against Defend#8tseDkt.

36, Amended Complaint (“Am. Comp).) In generalPlaintiff alleges that she wagongfully
accused of being responsible for the death of her infant daugligr.The AmendedComplaint
makes claimsgairst two groupsof defendants (i) the first group is composed of the City of
New York the “City”) and various City employees (collectivelthe “City Defendants”),

including twelve namedNew York City Police Departmen(‘NYPD") officers whoallegedly
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investigated Plaintiffthe “Officer Defendanty *; Dr. Kristen Landi (“Dr. Landi”), a physician
employed by the CityQueensCounty AssistantDistrict Attorney P. Lagh Bishop (“ADA
Bishop”); and fifteen “John Doe” defendantnd (ii) he second group is composedridishing
Hospital Medical Cente(“Flushing Hospitdl or “FHMC”) and one of its employeesDr.
Fernanda KupfermafiDr. Kupferman”)(collectively, the “Medical Centddefendants”).

Plaintiff asserts the following tezounts, of which eight are against all Defendants: Count
1 (false arrest ananiprisonment), Count 2 (malicious prosecution), Count 3 (malicious abuse of
process), Cout (falure tointervene), Count 5 (conspiracy), Count 6 (unreasonably prolonged
detention), Count 7 (violation of due process), Cour8nell liability against the City), Count
9 (Monelktype liability against Flushing Hospitalynd Count 10 (violationof the New York
State Constitution).Except for Count 10, all of Plaintiff's claims are alleged as federal claims
pursuant to Section 1983.

Presently before the Court are two sepamaddions to dismisiled by the twogroupsof
Defendants pursuant to Rul@(b)(6)of the Federal Rules of Civil Procedf€RCP”). For the
ressons set forth belowhoththe City Defendants’ and Medical Center Defendamtstions are
GRANTED IN PART and DENIED IN PART. Furthermore, all claims agaths following
Defendants are dismissad their entirety ADA Bishop, Lt. Conforti, Det. Perdoch, Sgt.

RodriguezLt. Hall, Det. Lee, Sgt.Manfredi, P.OYam, Sgt.Cai, andDet. Chan.

! The twelveindividual NYPD Officer Defendants aréet. Matthew Degnan Det.
Degnan”),Lt. Thomas Conforti (“Lt. Conforti”), Det. David Moser (“Det. Moser”), Lt. John
Perdoch (Lt. Perdoch”),Det. John Phelan (“Det. Phelan”), P.O. Yatyu Yam.(.Yam”), Det.
Sd. Guisella Rodriguez §gt.Rodriguez”), Lt. Arthur Hall (Lt. Hall"), Det. Michael Heffernan
(“Det. Heffernan”), Sgt. Timothy Cai §gt. Cai”), Det. Douglas Lee Det. Lee”), Det. Dennis
Chan (‘Det. Chan”), Sgt. “FNU” Manfredi (“First Name Unknown”) $g. Manfredi”).

Of these individual Officer Defendants, Dets. Moser, Phelan, Heffernan, and Sgt.
Manfredi are not represented. (Dkt. 69.)



BACKGROUND
THE FACTS?

Early in the morning of October 23, 200Annie, the 81/2-weekold daughter of
Plaintiff and her husband Hang Bin, suddenly went limpvhile being fed (Am. Compl.q{ 92,
95.) The Lis called 911 and took Annie to the emergency room at Flushing Hospital. (
Compl. 17 9598, 108) Annie wa unresponsive when she arrived at the emergency room,
where she waevived and placed on life support. (Am. Compl. 198.)

Suspecting child abuse, Flushing Hospital callet Peelan and the NYPD Chillbuse
Squad that day(Am. Compl.§ 101.) DetPhelan went to the hospital, spoke with the hospital
staff, looked at medical charts, and met witha Lis (Am. Compl.qf 102103.) P.O.Yam, an
officer who spoke Mandarjraccompaniedet. Phelan (Am. Compl.§ 101.) The Lis were
takento Deé. Phelan’s office at the Queens Child Abuse Squéin. Compl.J 104.) When
they arrived at the 109th precinct, other officers and sergeants, including &afénanfred;
were praent. (Am. Comply 105.) Deé Heffernan also cam# the Precinct that night. AM.
Compl. § 105.) [@ts.PhelanandDegnan interrogated Plaintiff, alone, for about an hour while
P.O.Yam interpreted. Am. Compl.§ 106.) Theytheninterrogated Hang Bihi. (Am. Compl.

1 106.) Aftewards Dets.Degnan ad Heffernan droveéhe Lis backo Flushing Hospital. Am.
Compl. { 108.) At the hospitaDets.Degnan and Heffernanad extended conversations with

the hospital staff, including Dr. KupfermanAng. Compl.{ 108.)

2 The Court takes the alleians in the AmendedComplaint as true, as it must on
amotionto dismissunderFRCP 12. SeeEEOC v. Port Auth. of New York & New Jersé§8
F.3d 247, 253 (2d Cir2014)(“[W]e accept all factual allegations in the complaint as true and
draw all reasonable inferences in favor of the plaintiff.”).

3 A medical report from that day indicat¢éhat Annie had no external signs of trauma.
(Am. Compl. 1 98.)



The next dayOctober 24 2007, D& Phelan went tahe Lis’ house, and Plaintiff's
husbandyave written conserfor Det. Phelan to search tHeme. Am. Compl.§ 110.) Later,
detectives from the 109tRrecinct went to searaghe Lis’ home after getting a warrantArq.
Compl.  110.) Subequentlythe Liswere interviewedagainby numerous people, including
Dets. Heffernan andMoser, officers from the Queens Homicide Squad, and medical personnel at
Flushing HospitalincludingDr. Kupferman? (Am. Compl.{1 112-15.) Det. Chan served as an
interpreter from the afternoon of October 24, 2007, until the morning hours of October 25, 2007.
(Am. Compl.§ 112.) During these interviews, according to Plaintiff, Dets. Heffernan and Moser
and Dr. Kupfermamepeatedly screamed #e Lis that theyhadkilled their daghterand that
unless the Lis told them which one of theadhurt Annie, the doctors could not heter. (Am.
Compl.q 115.) They also promised the Lis that they could see Annie if they admittaattiog
her. (Am. Compl. I 116.)After being repeatedly tolthis, Hang BinLi stated thatie might
haveinadvertently bumped Annie’s hed#ightly against a table while trying to resuscitate her.
(Am. Compl. § 117.)

On October 25, 200Dr. Kupfermanconducted “forensic interview of Plaintiff. (Am.
Compl. | 120.) A day later Annie was confirmed brain deadndwasdiagnosed with “Shaken

Baby Syndrome” (“SBS”f (Am. Compl.f{ 123 134.) That eveninghe Liswereagaintaken

4 The Amended Complaint does not indicate where these interviews occurred. (Am.
Compl. 11 112-15.)

®> SBS is “a devastating form of child abuse caused by violently shaking arbabiling
in traumatic brain injury, which is characterized by a constellation of igjimEuding subdural
hematomas (i.e. bleeding in the brain), retinal hemorrhages, rib fractndedoagbone
fractures.” Phelan ex rel. Phelan v. Torre843 F. Supp. 2d 259, 261 (E.D.N.Y. 2011) (citing,
inter alia, ShakerBaby SyndromeMedline Plus Medical Encyclopedia, a service of the U.S.
National Library of Medicine, National #titutes of Halth (“Medline Plus”),
http://www.nIm.nih.gov/medlineplus/ency/article/000004 .atm However, some courts have
acknowledged that there is an “emergence of a legitimate and significantedisithin the
medical community as to the cause ¢frjjuries” that used to be attributed to SBSee State v.
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to the 109th precinct, aridlets.Degnan Heffernan,and Chamuestionedhe Lisseparatelyuntil
the next morning. (Am. Comg. 124.) Hang BinLi also g&e a written statement regarding the
events thahadoccurred on October 22 and 2@d.) Annie was removed from life suppanh
October 28. Am. Compl.q 125.) On October 29, Detdoser, Degnan, Heffernan, aBgt. Cai
guestionedHang BinLi at the 109th precinct. (Am. Comf.126.) Throughout the multiple
investigations and interviews Plaintiff denied any wrongdoing. (Am. Compl. 127.)
Unidentified Defendants ordered Plaintiff to remain in and about her home from approximately
October 26, 2007 up to her arrest five months later. (Am. Compl. { 131.)

On March 11, 2008, Plaintiff and her husband were arrestefinfoie’s death based on
the conclusion that Annie had dief SBS. (Am. Compl. 1 133-34.) Plaintiff was charged
with two counts of Manslaughter in tiirérst Degree, and one count of Endangering\Whelfare
of a Child. (Am. Compl. 1 146.) The grand juryindicted Plaintiff on variouscharges
including Manslaughter in the Second Degrédm. Compl.| 181, 184Ex. C) Plaintiff pled
not guilty to allcharges. (Am. Compl.§ 179.) Plaintiff's husband was also indicted for one
count of Murder in the Second Degree, two counts of Manslaughter in the Second Degree, and
one count of Endangering the Welfare offald. (Am. Compl.| 185.) Unable to make bail,
Plaintiff was held athe Riker’s Islandcorrectional facilityfor about four yearsvithout a trial.
(SeeAm. Compl. |9 180, 234.) On March 26, 201R2laintiff was released after her bail was
reduced. (Am. Compl] 197) On January 2, 2013DA Bishop moved to dismisghe criminal

charges against Plaintiff(Dkt. 63-6, Ex. F.) Hang Bin Li's trial beganthe next day (Am.

Edmunds 746 N.W.2d 590, 599 (Wis. Ct. app. 2008¢e also Cavazos v. Smitt5 U.S. 1
(2011) (Ginsburg, J., dissenting) (“What is now known about shaken baby syndrome (8BS) ca
grave doubt o the charge leveled against [petitioner].”)



Compl.1199) OnFebruary 1, 201,3he was convicted of reckless manslaughtém.(Compl.
1 200.)
Il. PROCEDURAL HISTORY

Plaintiff filed this action orMarch 26, 2015. (Dkt. 1.) On November 19, 20de filed
the Amended Gmplaint (Dkt. 36.) On March 7, 2016, Defendants moved to dismiss the
Amended Complaint pursuant to FRCP 12(b)(6). (Dkt. 53, 58.)

DISCUSSIONS®

COURT’S CONSIDERATION OF MATERIAL EXTRANEOUS TO THE
AMENDED COMPLAINT

Plaintiff and Defendantsdth seek to have the Court consider certain information and
documents outside of the Amended Complaint. Both parties d&ttaehedto their moving
paperghe Queens Countgriminal court com@int (“criminal complaint”) against PlaintiffDkt.

60, Ex. B; Dkt. 63, Ex. B and thetranscript of the court conference at which ADA Bishop

moved to dismiss the criminal charges against Plai(ikt. 60, Ex.C; Dkt. 63, Ex.F). The

® As an initial matter, the Court cautions Plaingifcounselsthat their scattershot,
kitchensink approach to this litigation thus far has done a great disservit wient’'scase.
Plaintiffs 275paragraph Amended Complaint indiscriminately asserts eight of her ten claims
against every single Defendant, even though, as discussed herein, these eisnstauld not
have been brought against many of these Defendants, and many of these Defdmaddtnot
have been named at all. Desyhlie Court'srepeated suggestions at the-pretion conference
that Plaintiff's counsefocus on developing meritorious claims and arguments, and consider
pruning this action of noemiable claims, Plaintiff not only persisted withll of her claims, but
doubleddown on her helteskelter approach by responding to Defendants’ motions to dismiss
with two separate Memoranda of Law (“MO4#)"with internal editing notes left for the Court to
read,placeholders for citations, and multiple grammatical errofSee, e.g.Dkt. 61 at 22 n.36;
id. at 41; Dkt. 66 at 29). “Not only does the ‘kitchen sink’ approach to briefing cause distraction
and confusion, it also ‘consumes space that should be devoted to developing the arguments with
some pomise.” Dynegy Marketing & Trade v. Multiut Cor®48 F.3d 506, 512 (7th Cir. 2011)
(citation omitted). Indeed, here, t®urthas had to struggle to teaset of Plaintiffs MOLs
legally coherent and supped positions. While the Court has done so in order to comply with
its dutyat this stageo view the complaint in the light most favorableRiaintiff, it will not be
so forgiving as this case progresses.



City Defendantsalsosubmittedthe grand jury minute@kt. 65, Ex. A) with their Reply brief.
Plaintiff alsohassubmitted a copy of thmanslaughtemdictmentreturned by the grand jury
against her (Dkt. 63, Ex. C) and two press releases from the Queens DistriceBadffice,
dated March 12, 200&nd September 11, 2015 (Dkt. 63, Exs. D, Ehe March 12, 2008 press
release discusses the District Attorney’s charging of Plaintiff antidsbvand. eeEx. D, Dkt.
63-4, at ECF 2 The September 11, 2015 press release tioéethe Queens District Attorney
andthe New York City Chief Medical Examiner were kwst the 2015 New York City Abusive
Head Trauma / Shaken Baby Syndrome ConfererteeeEx. E, Dkt. 63-5 at ECF 2.)

In determining the adequacy of a claim under Rule 12(b)(6), courts are genpriadg |
to the factsalleged inthe complaint, documents attached to the complaint, documents
incorporatedy referencen the complaint, and facts thaiay bejudicially noticed. See DiFolco
v. MSNBC Cable L.L.C622 F.3d 104, 111 (2d Cir. 2010) (citi@phambers v. Time Warner,
Inc., 292 F.3d 147, 153 (2d Cir. 20023ge also Williams v. Kellogg C&28 F. App’x. 59, 60
(2d Cir. 2016) (summary order) (noting that the conay consider matters of which judicial
notice may be taken in decidingRaile 12(b)(6) motion). However, even if the complaint does
not expressly cite a document, the complaint is deemed to include that docfinterd i
“integral” to the complaint.L—7 Designs, Incv. Old Navy, LLC 647 F.3d 419, 422 (2d Cir.
2011) (quotingSira v. Morton 380 F.3d 57, 67 (2d Cir. 20048jra, 380 F.3d at 6{document
not expressly cited in the complaint was “incorporated into the pleading becawgss|itjtegral
to [plaintiff's] ability to pursue” his cause of actionyjangiafico v. Blumenthalh71 F.3d 391,
398 (2d Cir. 2006) (“Even where a document is not incorporated by reference, the court may

nevertheless consider it where the complaint relies heavily upon its termdfectd which

’ Citations to “ECF” refer to the paginatigiererated by the Court’s electronic docketing
system and not the document’s internal pagination.



renders the document integral to the complaint.” (Qquathgmbers v. Time Warner, In@82

F.3d 147, 152153 (2d Cir. 2002))Fed. R. Evid. 2014 court may take judicial notice of “a fact
that is not subject to reasonable disputeause it . . . can be accurately and readily determined
from sources whose accuracgnnot reasonably be questioned”

By repeatedly referring to the criminal complathie Amended Complaint incorporatés
by referencé As for Plaintiff's other exhbits, i.e., the indictment, the transcript of the criminal
court conferenceand thetwo press releasethe Court takes judicial notice of them, but for the
limited purpose of establishing their existence and legal effect, and deteyrtheirstatements
thatthey contain withoutonsidering the truth of those statemerfi®e e.g.,Bejaoui v. City of
New York No. 13cv-5667, 2015 WL 1529633, 46 (E.D.N.Y. Mar. 31, 2015) (recognizing
disagreement among district courts in the Second Circuit as to whether inederisrarrest
reports, and police complaints mayjbdicially noticed,but still taking notice of the plaintiff's
State court indictment and criminaburt orderto establish their existence and legal effect)
Global Network Commc’ns, Inc. v. City of New Ya@%®8 F.3d 150, 157 (2d Cir. 2006) (“A court
may take judicial notice of a document filed in another court not for the trutheomatters
asserted in the other litigation, but rather to establish the fact of such litigattbmelated
filings.” (quoting Int’l Star Class Yacht Racing Assn’n v. Tommy Hilfiger U.S.A., Ini6 F.3d
66, 70 (2d Cir. 1998)))see, e.g Garcia-Garcia v. City of New YorkNo. 12cvw1302, 2013

WL 3832730 (S.D.N.Y. July 22, 2013) (taking judicial notice of criminal complaints and

8 The Amended Complaint repeatedly refers to the criminal complaint in alleging
Plaintiff's fabrication of evidence and malicious prosecution clail@ee( e.g.Am. Compl.
145 (“Defendant DEGNAN signed the criminal court complaint . . . despite his knowinhg tha
there was no truth to those allegations . . . .”); Am. Compl. § 146 (alleging that tihmatcourt
complaint was based on fabricated information pitedtito the District Attorney’s Office); Am.
Compl. T 150 (alleging that Dr. Landi made a false statement in the criminal complaint))
Plaintiff also alleges that Dr. Landi made a false statement in the criminal complaiAnthe
may have been saved hRathintiff sought medical care for Annie sooner. (Am. Compl. 1 150.)



indictments for the limited fact that plaintiff was arrested and charged withirc@rimes)’
Here, the criminal court reods and the press releases relate to Plaintiff's allegations that the
criminal case was terminated favorably to her greldate on whiclthe criminal charges were
dropped!® (Am. Compl. 7Y 201, 212.)

The Court, however, declines take judicial notice of the grand jury minutesHeople
v. Hang Bin Li and Ying Liindictment No. 603/0&Dkt. 65, Ex. A) whichthe City Defendants
have attached to their Reply brief, because the City seeks to rely on the subathhith of the
testmony set forth in those minutes, and not just the fact of the testimony being givendatté
on which it was given SeeSt. John’s Univ., N.X.. Bolton 757 F. Supp. 2d 144, 156 (E.D.N.Y.
2010) ([T]he court mayat its discretion consider mattersf which judicial notice may be taken
.. ..”(emphasis addedgitation omitted))

. LEGAL STANDARD

Under Rulel2(b)(6)of the FRCP, a defendant may move for dismissal on the ground that

the complaint “fail[s] to state a claim upon which relief can betgchhh To withstand &ule

% See also McLoughlin v. People’s United Bank,,1686 F. Supp. 2d 70, 73 (D. Conn.
2008) (“The Court may take judicial notice of the press releases of governgeeactes” (citing
In re Zyprexa Products Liablity Litigatiorb49 F. Supp. 2d 496, 501 (E.D.N.Y. 2008M)tchell
v. Home 377 F. Supp. 2d 361, 367 n.1 (S.D.N.Y. 2005) (“The press release [from the New York
Attorney General] may be considered on this motion to dismiss because . . . this &otaken
judicial notice of it as a matter of public record[.]Rpthv. Jennings489 F.3d 499, 509 (2d Cir.
2007) (“If the court takes judicial notice, it does so in order to determine whanetdatethey
contained-but . . . not for the truth of the matters asserted.”).

10 Moreover, Plaintiff's counsel has also represented to the Court that she has used one of
the press releases in order to identify the named Defendseés1(7/2016 PreMotion
Conference Transcript), and the Colmrefore may consider at least one of the press releases to
be “integral” to the ComplaintSee Sira380 F.3d at 67.The Court, however, will not consider
the new factual assertions Plaintiff make$@ropposition papersSee Green v. City of Mount
Vernon 96 F. Supp. 3d 263, 285 (S.D.N.Y. 2015) (citimger alia, Fonte v. Bd. of Managers of
Cont’l Towers Cond.848 F.2d 24, 25 (2d Cir. 1988) (“Factual allegations contained in legal
briefs or memoranda are als®ated as matters outside thieadng[s] for purposes of Rule
12(b).”)).



12(b)(6) motion, a complaint must pleasufficient facts “to state a claim to relief that is
plausible on its face.” Ashcroft v. Igbal 556 U.S. 662 (2009) (quotinBell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)“A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thafehdaaht is liable
for the misconduct alleged.’Igbal. 556 U.S. at 678 (quotinjwombly 550 U.S. at 556).In
ruling on al2(b)(6) motion, aourt must accept the factual allegationsfegh in the complaint
as trueandmustdraw all reasonable inferences in favor of the plaint8eeNielsen v. Rabin
746 F.3d 58, 62 (2d Cir. 2014However,that“‘tenet is inapplicable to legal conclusions,” and
‘[tjhreadbare recitals of the elements of a cause of action, supported by mehesaon
statements, do not suffice.’Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (quotilggpal, 556
U.S. at 668. A complaint that “tenders ‘naked assertion[s] devoid ‘forther factual
enhancemernit’ will not suffice. Igbal, 556 U.S.at 678 (quotingTwombly 555 U.S. at 557).
Rather, “[flactual allegations must be enough to raise a right to relief aboveethédative level
... 7 Twombly 550 U.S. at 555.A complaint should be dismissed where a plaintiff has not
“nudged [its] claims across the line from conceivable to plausiblel.Et 570.

[I. PLAINTIFF'S SECTION 1983 CLAIMS

Plaintiff has brought this action pursuant4® U.S.C. § 1983"Section 1983”) which
provides a cause of action for anyone subjected “to the deprivation of any rightegesi, or
immunities secured by the Constitution and laws” by a person acting wideotstate law. 42
U.S.C. 81983. “Section 1983 itself creates no substantive rights; it provides onlgcegure
for redresdor the deprivation offederal]rights established elsewhereTThomas v. Roa¢ci65
F.3d 137, 142 (2d Cir. 1999) (citir@jty of Oklahoma City v. Tutflé71 U.S. 808, 816 (1985))
seeCornejo v. Bell 592 F.3d 121, 127 (2d Cir. 2010 o state a claim under Section 1983, a

plaintiff must plausibly allege “(1) that the defendants deprived him of a sgleufed by the
10



Constitution or laws of the United States’; and (2) that they did so ‘under colont®fiasta™
Giordano v. City of New YorkRk74 F.3d 740, 750 (2d Cir. 2001) (quotiAgr. Mfrs. Mut. Ins.
Co. v. Sullivan526 U.S. 40, 4950 (1999));see Flynn v. Jame$13 F. App’x 37, 39 (2d Cir.
2013).

A. Liability of Medical Center Defendants as Private Actors

Plaintiff asserts her federal claims not oalyainstthe City Defendants but alsmainst
theMedical Center Defendant&’ho ordinarilywould be considered ne8tate actorsSee White
v. St.Joseph’s Hosp.369 Fed. App’x 225, 226 (2d Cir. 2010) (“[P]rivate actors and institutions,
such as the hospitals. . are generally not proper § 1983 defendants because they do not act
under color of state law.” (citindmer. Mfrs. Mut. Ins. Co. v. Swén 526 U.S. 40, 450
(1999)) see alsKia P. v. Mcintyre 235 F.3d 749, 75@d Cir. 2000)(finding that a hospital
was not a State actor to the exterddtedin its capacity as a private provider of medical Lare
As a gnerdmatter, liability uner Section1983 is proper only with respect to individuals agti
under “color ofstate law,”i.e., Sate actors, omdividualsacting in concert with a State actor.
See42 U.S.C. § 1983jones v. City of New Yqrklo. 12-cv—9144,2013 WL 4028183, at *6.3
(S.D.N.Y. Aug. 8, 2013) (“Section 1983 addresses only those injuries caused by stateractors
those acting under color of state law.” (qQuotBear v. Town of West Hartfqorés4 F.2d 63, 68
(2d Cir. 1992). For a private entity to be held liable under Section 1983, a plaintiff must
establish that the private entity actedadsvillful participant in joint activity with the State or its
agents.” Betts v. Shearmarv51 F.3d 78, 85 (2d Cir. 2014) (citation and quotation marks
omitted)

Although the Medical Center Defendantargue that they are not State actors and
therefore not subject to liability under Section 1983, they also note that thisnaguee more

appropriate to be decided on summary judgmé¢ge Dkt. 55 atl9 n.3.) Because th&ledical
11



Center Defendantsssentidly defer arguinghe issue the Courtreserve consideration of the
issue for summary judgmenti-or purposse of ruling on Defendants’ motions to dismiss, the
Court assumes without deciditigat theMedical Center Defendantse State actors who acted
“under color of state law.”

B. City Defendants’ Request to Dismiss the Individual Officer Defendants for
Lack of Personal Involvement

The City Defendants point euytand rightfully se—that Plaintiffhasfailed to allege any
person&involvement by many of the named Officer Defendants. (Dkt. 59 at 6.) “An indlvidua
defendant is not liable under 8 1983 absent personal involvemitarfis v. Eversley282 F.
Supp. 2d 196, 202 (S.D.N.Y. 2003) (citifgright v. Smith21 F.3d 496, 501 (2d Cir. 1994)
Spavone v. New York State Dept. of C8ervs, 719 F.3d 127, 135 (2d Cir. 2013)t (s well
settled in this Circuitthat personal involvement of defendants in alleged constitutional
deprivations is a prerequisite to an award of damages under § 1983.” (qCiotmgv. Coughlin
58 F.3d 865, 873 (2d Cir. 1995))Pleadings thatlo notdifferentiate which defendant was
involved in the unlawful conduct arasufficient to state a claimSee, e.g., Wright v. Orleans
Cnty, No. 14-cv0622A, 2015 WL 5316410at *13 (W.D.N.Y. Sept. 10, 2015}noting in a §
1983 case thdfg]roup pleadings insufficient for purposes &ule8(a)(2)[of the FRCP] which
requiresa short and plain statement of the claim showing that the pleadetitied to relief.”
(citation and quotation marks omittgdiHolmes v. Allstate CorpNo. 11—iv—1543 2012 WL
627238, at 7, *22 (S.D.N.Y. Jan. 27, 2012) (“Plaintiffs’ method of group pleading is incoherent
or illogical” and ‘{FRCP] 8(a) is violated where a plaintiff, by engaging in ‘group pleading,’
fails to give each defendant fair notice of the claims againyt Riérson v. Orlando Regional
Healthcare Systems, InG19 F. Supp. 2d 1260, 1273 (M.D. Fla. 200@smissing complaint

because groupleading method of collectively referring to individual defendants and two

12



physician groups as “Peer Review Defendants” throughout complaint did trsfy $8RCP]

9(a))

1. Lt. Conforti, Det. Perdoch, Sqgt. Rodriquez, Lt. HBI&t. Lee and Sat.
Manfredi

The Amended Complaint fails to allege facts from which it can be reasonablyeéhferr
that Lt. Conforti, Det. Perdoch,Sgt. Rodriguez,Lt. Hall, andDet. Lee had any involvemenin
Plaintiffs Queens Countyriminal proceedings. Though thelengthy Amended Complaint
devotes six paragraple each of these Defendari@e Am. Compl. ] 1922, 8283 (for Lt.
Conforti); Am. Compl. Y 2730, 8182 (for Det. Perdoch),Am. Compl. 113942, 8283 (for
Sgt. Rodriguez), Am. Compl.qT 4346, 8283 (for Lt. Hall); Am. Compl. { 5558, 8283 (for
Det. Lee)), theseparagraphs simplyecite the sameonclusory formulaic, and noisubstantive
allegationsas to each of thed@efendantsasserting that theyere “acting within the couesand
scope of their employméntand “under color of state lawthat they arebeing sued in their
individual and official capacities, and that they should be referred to as “CITERBRNTS”
or “OFFICER DEFENDANTS.”In short, Plaintiff does ndallege thatny of these five officers
had evena minimal role in arresting, investigating, or prosecuting hBar Sgt. Manfredi,
Plaintiff alleges nothing more than that hesvmesent at the 109th Precimgten the Lis arrived
with Det. Phelan. $eeAm. Compl.q{ 104-105.)*

Based orPlaintiff's counsel’s representation at the-pmetion conferencat appears that
Plaintiff named someof these individual Defendants because they were listedhaving

supervisoryrolesin the Queens County District Attorney’s press release (dated Mar@008).

1 Though Plaintiff alleges a claim of failure to intervene in her arrest aneéquriisn,
the allegation that Sgt. Manfredi simply was present at the precinct whérs there brought
there by Det. Phelan is still nehough to plausibly allege that Sgt. Manfredi was aware of the
circumstances relating to Plaintiff's arrest or detention, such that he haylta chiervene.

13



(SeeEx. D, Dkt. 634 at ECF 3.) Even though the Court takes judicial notice of the press
release, asoted,it does notake judicialnoticeof the press release for the truthitsfcontents,

i.e., that the identified officers were, in fact, supervisors at the time of Plairgiffest and
prosecution. SeeRoth 489 F.3d at 509.Furthermore, the meristing of these officersas
supervisorsn a press release is insufficient to create an inference of personakimeslvabsent
further allegations especiallybecause & defendant [may not] be held liable merely by his
connection to the events through links in the chain of commaReynolds v. GoordNo. 98-
cv—6722, 2000 WL 235278, at *7 (S.D.N.Y. Mar. 1, 2p0Dolon 58 F.3d at 87374 (“The bare

fact that [the defendant] occupiasigh position in the New York prison hierarchy is insufficient
to sustain [plaintiff's] claim.”)

2. P.O. Yam, Sqt. Cai, and Det. Chan

With respect toP.O. Yam, Sgt. Cai, andDet. Chan the allegations in the Amended
Complaint are also insufficient &how personal involvemenit unlawful conduct that supports
any of Plaintiffsclaims Based on the Amended Complaint, the participation of these officers
waslimited to servingas translataduring the investigatisof Plaintiff's criminal case'? (See
Am. Compl.q1 3538, 101, 104, 106 (fdp.O.Yam); Am. Compl.q{ 5154, 126 (forSgt.Cai);

Am. Compl. T 5962, 112, 119 (for DetChan);Am. Compl.{ 8283 (for all Defendants).)
While these translating officers are alleged to have been present durintethiews of the Lis

by the other City Defendantthere are nmtherallegations from which to infer that thegeee
officers were involved, irany way, in the conduct that gives rise to Plaintiff's Section 1983

claims, e.g, arresting Plaintiffwithout probable causenitiating criminal process against her,

12 plaintiff alleges that P.O. Yam interpreted on October 23, 2007 (Am. Compl. €1 101
06), that Sgt. Cai interrogated Hang Bin Li on October 29, 2007 (Am. Compl. 1 a@a)that
Det. Chan “served as an interpreter” from the afternoon of October 24, 2007, until the morning
of October 25, 2007, when Heffernan and Moser interrogated the Lis (Am. Compl. 1 112).
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forwarding false or fabricated evidence to the prosecution, or conceatinfpatory iformation
from the prosecutors or the defenselhe translating officers’ mere presence at the Lis’
interviews is simply not enough to allege their direct involvennerthe unlawful conduct at
issue in this case, as opposed to their incidental involvemesdme of the evds relatedto
Plaintiff's arrest and detentionAll claims against P.OYam, Sgt. Cai, andDet. Chanare,
therefore, dismissed.

3. Dets. Moser, Phelan, and Heffernan

With respect toDets. Moser, Phelan, and Heffernan, the Court finds Rlantiff has
provided sufficient allegationsas to their personal involvement in thenductgiving rise to
some, but not all, oPlaintiff's claims,as discussedhfra. (SeeAm. Compl. §{ 112, 119, 126,
130 (alleging Det. Moser’s involvement in the investigation of the Lis); %1112 106, 109
111 (alleging Det. Phelan’s involvement to the extent that he went to the hospital, sploge t
hospital staff, examined relevant medical charts, andragated Ying Li); 11 112, 126, 130
(alleging Det. Heffernan’s involvement to the extent that he interrogated BianLi and other

witnesses).)

Accordingly, Lt. Conforti, Lt. PerdochSgt.Rodrigwez, Lt. Hall, Det. Lee, Sgt. Manfredi
P.O. Yam, Sgt. Cai, andDet. Chanare dismissedas Defendantslue to the insufficiency of
allegations establishingersonal involvement SeeZurich American Ins. Co. v. Dah Sing Bank,
Ltd. No. 03-civ—7778, 2004 WL 1328215, at *&.D.N.Y. Jun. 15, 2004) (dismissing claims
against one defendant bank where plaintiff did not put forth “a single factual mi€ghtit
instead “lump[ed] the three bank defendants together and assert[ed] thatotleeyively
processed the checks’Mernandez v. Goord312 F. Supp. 2d 537, 548 (S.D.N.Y. 2004)

(dismissing individual defendants who were merely listed at the beginning dfrtiaint and
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were never connected in the complaintaty particular adverse actiorgee alsdB. v. City of
New York, No. 14cv-1021, 2016 WL 4530455, &i13 (E.D.N.Y. Aug. 29, 2016{dismissing
claims where the complaimtid “not even directly name any of the defendants or allege the
patticular actions they undertooKtitation omitted); Barber v. RuzzoNo. 16-cv-1198, 2011

WL 4965343, at *2 (N.D.N.Y. Octl19, 2011) (‘Simply stating that [defendants] were
‘personally and actively involved in the continuation of criminal proceedings aggnst
plaintiff],” is grossly insufficient to establish personalatvement in the actual prosecution.”).

V. FALSE ARREST

A claim for false arrest under Section 1983, resting on the Fourth Amendgtartorbe
free from unreasonable seizur@scluding arrest without probable cayse substantially the
same as that unddlew York law!® Jenkins v. City of New Yqr&78 F.3d 76, 84 (2d Cir. 2007)
(citing Weyant v. Okstl01 F.3d 845, 852 (2d Cir. 1996)n analyzingSection1983claims for
false arrest, courtggenerally look[] to the law of the state in which the arrest occurrBaricy
V. McGinley 843 F.3d 93, 107 (2d Cir. 2016) (quotid@eglyv. Couch 439 F.3d149, 151 (2d
Cir. 2006). Under New York law, a plaintiff must establisinter alia, that “the defendant
intentionally confined him without his consent and without justificatiofd” at 107 (quoting
Weyant 101 F.3d at 852) (quotation marks omittexBe also Ackerson v. City of White Plains
702 F.3d 15, 19 (2d Cir. 2012) (citirigyoughton v. St® of New York37 N.Y.2d 451, 456

(1975)).

13 plaintiff also alleges a false imprisonment claim under Section 1983. Howeeer, t
Court does not address this claim separately, because pursuant to New Y dakskarrest and
false imprisonment are “synonymoug?osr v. Doherty944 F.2d 91, 96 (2d Cir. 199Bge also
Singer 63 F.3d at 118 (“The common law tort of false arrest is a species of false imprisdnment
(citing Broughton v. State87 N.Y.2d 451, 456 (197))
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A. Plaintiff's False Arrest Claim is Barred by the Statute of Limitations

The statute of limitations for Sectid®83 claims filed in federal court in NeMork is
determined by New Yortates statute of limitations for personal injury actionSee Owens v.
Okure 488 U.S. 235, 25(1989) (discussingVilson v. Garcia471 U.S. 261 (1985), which held
that courts deciding claims under Section 1983 should “borrowSthie statute of limitatios
for personal injury actionssee also Pearl v. City of Long Bea@96 F.3d 7679(2d Cir. 2002)
(citing Oweng. In New York State, the applicable statui€ limitationsfor personal injuries is
three years.N.Y. CP.L.R. 8§ 214McKinney). Thus,Plaintiff should have filed her false arrest
claimwithin three years of the dat& whichthe cause of action accrued.

While the applicable limitations period is determined by State law, the accruaigiate “
guestion of federal law”Wallace v. Katp549 U.S. 384, 3B(2007 (“[T]he accrual date of a §
1983 cause of action is a question of federal law thadtisesolved by reference to state law.”
(emphasis in the origingl) Under federal law, a Section 1983 false arrest clionuesat the
time thatthe alleged false arrest endsg,, when the arrestee “becomes held pursuafieta]
process—when, for example, he is bound over by a magistrate or arraigned on charges.”
Wallace 549 U.S.at 389;see also Lynch v. Suffalinty. Police Dep't, Inc. 348 F. App’'x 672,
675 (2d Cir. 2009) (summary ordé€gpplyingWallaceto find that plaintiff's§ 1983false arrest
claim was timebarred.

Here, he Medical Center Defendantand the City Defendantsontend thaPlaintiff's
false arrest claim as to all Defendamgstime-barred (Dkt. 55 at 4; Dkt. 64 at.3 Plaintiff
concedeghis (Dkt. 66 at6), and the Court agrees. Plaintiff was arrested on March 11, 2008 in
connection with her daughter’'s death. (Am. Compl. § 1&2) Plaintiff's fale arrest claim to
be timely, she must have made an initial appearance or been arraigned on oraefte2®/)

2012,i.e. three years from the filing of her complairBeeWallace 549 U.S. at 389 (false arrest
17



claim accrues when plaintiff's false arre=mtds and plaintiff becomes held pursuant to legal
process)However, Plaintiff alleges that she was arresiedMarch 11, 2008&nd that she was
incarcerated as of that datatil March 26, 2012 Because Plaintiff did not bring her false
arrest claim until March 2015, it is plainly barred by the applicable Yywae statute of
limitations.

B. Equitable Tolling

Recognizing that the statute of limitations has run, Plaintiff contends that equoignd
tolling of the statute of limitations. (Dkt. 66 &) Plaintiff's claim for equitable tolling is based
on the notion of fraudulent concealmént. SeePearl, 296 F.3d at 8184 (noting thatthe
“taxonomy of tolling, in the context of avoiding a statofelimitations, includes at least three
phrases: equitable tolling, fraudulent concealment of a cause of action, and e@sitajope!,”
and also recognizing that the Second Circuit equates both equitable estoppel anakeqUliiapl
with fraudulent conealment).

When a tlefendant fraudulently conceals the wrong, [8tatute of limitationsdoes not

begin running until the plaintiff discovers, or by the exercise of reasonaigiendié should have

14 Although Plaintiff has not alleged in her Amended Complaint when she made her
initial appearance in State court or when she was arraigned on the indictmentegiwarch
2008 arrest and incarceration date, her arraignment clearly took place lorggNdafoh 2012.

15 The Court recognizes that “the application of the doctrine of equitable tadlingt
limited to [fraudulent concealment].Valdez ex rel. Donely v. U,%18 F.3d 173, 183 (2d Cir.
2008). However, based on Plaintiff’'s articulation of why equitable tolling should b&edrat is
clear that she is seeking equitable tolling based on fraudulent concealptaintif’'s MOL also
mentions “equitable estoppel,” which is applicable “where the plaintiff knew ofxiseerce of
the cause of action, btlie defendant’s conduct caused plaintiff to delay in bringing suit.” (Dkt.
66 at 7n.7 (citing,inter alia, Cerbone v. Int'| Ladies’ Garment Workers’ Union68 F.2d 45,
49-50 (2d Cir. 1985)).) However, equitable estoppel is inapplicable here, bedairgdf'®
theory is that she wasnawareof her false arrest claim, not that sivas aware of it, but
Defendarg’ conduct caused her to delay bringing the claiieeAm. Compl. { 209see also
Dkt. 66 at7 (asking the Court to toll the statute of lintitans until 2013, “when Plaintifbecame
awarethat she had, in fact, been falsely arrested . . . .” (emphasis ajided))
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discovered, the cause of actibnPinaud v. Cntyof Suffolk 52 F.3d 1139, 1157 (2d Cir. 1995)
(quotingKeating v. Carey706 F.2d 377, 382 (2d Cir. 1983Pearl, 296 F.3d at 8lsee also
Halstead v. City of New YqriNo. 13-cv—4874 2015 WL 1506133at *4 (E.D.N.Y. Mar. 31,
2015). To benefit from this doctrine of equitable tolling based on fraudulent concealment, the
“plaintiff must submit norconclusory evidence of conspiracy or other fraudulent wrehigh
precludeshis possible discovery of harms that he sufféréinaud 52 F3d at 1157 (emphasis

in original), see also Govt. Employees Ins. Co. v. UMd. 13-cv4063, 2014 WL 582164
(E.D.N.Y. Feb. 14, 2014) (“the ‘burden of demonstrating the appropriateness talbésg)tnlling

. . . lies with the plaintiff.” (quotingBoos v.Runyon 201 F.3d 178, 18485 (2d Cir. 2000).

The Second Circuihasmade cleathat, “as a matter of fairness”, the doctrine should dmdy
applied “where a plaintiff has been ‘prevented in some extraordinaryraayeixercising [her]
rights. Pearl, 296 F.3dat 85 (citation and quotation markemitted). Walker v. Jastremski

430 F.3d 560, 564 (2d Cir. 2005) (noting that courts apply equitable tolling only in “rare and
exceptional circumstances” (citation and internal quotation marks onjitted)

Here, Plaintiff presentsonly an unsupportedconclusory statemenb justify equitable
tolling: “[D]efendants’ fraud, misrepresentation, and deception, induced plaintiff fitomg &
timely action. Defendants’ misconduct caused the plaintiff to delay in bringing suit and/or
wrongfully deceived or misled plaintiff in order to conceal the exist@fice cause of action.”
(Am. Compl. § 209.) The AmendedComplaint does not allege&) which of the numerous
Defendants committed fraud, misrepresentation, or deception, (b) what informatokepia
from Plaintiff, or (c) how thealleged withholéhg of informationmade it impossible foPlaintiff
to discover the harms shadsuffered See, e.g., Harrison v. Heem Hosp, 364 F. App’x. 686,

688 (2d Cir. 2010) (summary order) (“The appellants have failed to identify aniicspect
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they have learnedincethe limitations period expired which, if known by them sooner, would
have led them to file suit soone(émphasis in origina))

In her oppositiorbrief, Plaintiff claimsthat she became aware of her false arrest only
“‘when Plaintiff's attorneys were told . . . that there was no ‘medical proof'stiatcould have
saved her daughter,” and that Plairdiffeliance onDr. Kupferman’'sassessment that earlier
medical intervention could have saved AnoeusedPlaintiff to delay filing her false arrest
claim. (Dkt. 66 at 7) However, as the Medical CentBefendars correctly point out, none of
these factal allegations are in PlaintiffAmendedComplaint®

Furthermore, wen assumingarguendothat Dr. Kupfermanhad concealedformation
that might have supportddaintiff's false arrest claimequitable tolling isstill not warrantedf
this allegedconcealmendid not sufficiently justify Raintiff's failure to pursue her cause of
action Paige v. Police Dept. of City of Schenectazly4 F.3d 197 (2d Cir. 2001)n Paige the
plaintiff, a minor at the timayassexually assaulteldy a policeofficer. Id. at 198. She reported
the assault to the poliaepartmensoon afteiit occurred butthe departmentold herthat there
was instficient evidence to pursue themase. Id. Ffteen years latethe plaintiff found out
through a newspaper artidleat the police departmentight have haén investigatory file with
information identifing the assaulting officer as the suspécttchose not to pursue the cadd.
at 199. In bringing a Section1983 claim against th€ity, the police department, and the

suspected assaulting officéine plaintiff argued that nam of her claims wasme-barred because

181n fact, there is a discrepancy between what Plaintiff argues in her MOL reatcste
alleges in the Complaint regarding the supméser concealed information that warrants
equitable tolling. In the Complaint, Plaintiff alleges that Dr. Landi stated thatiflsifailure
to get earlier medical care contributed to Annie’s death. (Am. Compl. T 150.) ButMCher
she attributesghat statement to Dr. Kupferman. (Dkt. 66 at 7 (“Plaintiff relied on false
statements made by Kupferman that Annie’s death was caused by Ying Lbtantirg life
saving medical attention for Annie, and that had she come to the hospital sooner, shaxmuld
saved Annie.”)).
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(a) they did not accrue until the publishing of the newspapaigrandin the alternativgb) the
statute of limitdons should be tolled untihe date the articleras published under the doctrine
of equitable tolling.Id. The Second Circuitejected both argumentimding, inter alia, thatthe
plaintiff had sufficient knowledge tdimely commence her causes of aati without the
investigatory file Id. at 200 (“Although some of the facts putatively concealed by the
defendants might have strengthened [plaintiff's] case . . . the absence offabissdid not
sufficiently justify [plaintiff] in na pursuing her cause of action as to merit equitable tolling.”)
seealsoPearl, 296 F.3dat 78-85 (finding Section 1983ahtiff, who alleged a brutal beating by
four officers, was not entitled to equitable tollingdespite oneof the officers subsequent
confessiorthat the officers had fabricatedidence against plaintjféxplaining thaplaintiff had
full knowledge of his encounter with the officemad that the officer’'s recantationvas “not
newly developed awareness of a previously concealed cause of attansimply “more
persuasive evidene

Even accepting Plaintiff's new, and improperly asserted, theory of fraudulent
concealment, her case is indistinguishable fRargeandPearl: Plaintiff “had full knowledge”
of her actions relating to her child’s death, including whether she knowinglyedetgfting her
child medical attention, and thus the purportedly withheld information that earbkelical
intervention might not have saved Aes life does not lead to a “newly developed awarenéss
a previously concealed cause of action”, but simply provides potentially perseasigace for
that claim. Indeed, Plaintiff fails to explain how Dr. Kupferman’s purported diagnosisvith
regard toAnnie made it “impossible” foPlaintiff to learnthat she had a claim féalse arrest
See Pearl296 F.3d at 85réiterating that, with respect to applicationtbé equitableolling

doctrine, e made it clear that we had in mind a situation where a plaintiff ‘could show that it
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would have beenmpossiblefor a reasonably prudent person to learn’ about [her] cause of
action.” (emphasis iroriginal)). In fact, some allegationgn the AmendedComplaint suggest

that Plaintiffalwaysknewor believed that she hadase arrest claim For example, shalleges

that shehad “steadfastly denied wrongdoing throughout the numerous interrogations conducted
by Defendants,&venin the early stages of the investigatminAnnie’'s death. $eeAm. Compl.

1 127;see alscAm. Compl.f 118 (“Ying Li, however was positive that she did not harm her
daughter, that she never saw Hang Bin do anything but love and treasure Annie. Sheedainta
her innocence throughout.”).Plaintiff also pleaded not guilty to all counits the criminal
complaint and indictment. Afn. Compl. § 179.) Furthermore, Plaintiffalso allegesn the
Amended Complainthat she madeliligent attempts talisprovethe shaken baby syndrome
diagnosis of Anniethereby demonstrating her belief from the time of her artiest the
diagnosis was wrongnd that Plaintiff had been falsely arrested and accused of causing her
daughter’s death, whether by SBSfaiting to get her daughter prompt medical attentigS8ee
e.g.,AC 1 197 (“In May of 201p] Judge Gregory Lasak ordered further DNA testing dame

[the Lis], after the O[Osteogenesis Imperfectd]gene had been detected in Hang Bin L).”)

While Plaintiff may have “diligently attempted to disprove Kupferman'’s . .grdiais (Dkt. 66

17 Osteogenesis imperfecta is “a group of genetic disorders that mainly tatigobnes.
The term ‘osteogenesis imperfecta’ means imperfect bone formation. Retbpthis condition
have bones that break easily, often from mild trauma or with no apparent cause. eMultipl
fractures are common, and in severe cases, can occur even before birth. . .Id&himis of
osteogenesis imperfecta . . . are characterized by bone fractures duilsigoarhi and
adolescence that often résiitom minor trauma. . . . Other types of osteogenesis imperfecta are
more severe, causing frequent bone fractures that may begin before birth andaresiitiié or
no trauma. . . . The most severe forms of osteogenesis imperfecta . . . can inabderarally
small, fragile rib cage and underdeveloped lungs. Infants with these abnesniaditie life
threatening problems with breathing and often die shortly after bihéehttps://ghr.nlm.
nih.gov/condition/osteogenesistperfect (Last visited3/25/2017.)
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at 7), in this case, it only reinforces the conclusion thatréff was aware of her false arrest
claim before 2013.

In sum, Plaintif’'s Amended Complaint provides only an unsupported, conclusory
assertion regarding “fraud, misrepresentation, and deception” that is patentfficient to
support equitable tolling with respect to her false arrest claim, whichrisdolay the thregear
statute of limitations. Furthermore, evétaintiff's belated and improper assertion fatts
regarding the withholding of information by the Medical Center Defendansstb show that
Plaintiff could not have timely brought her false arrest claamd tlus even these facts, if
accepted as true, would not support the application of the equitable tolling doctrine.

Accordingly,Defendants’ motions to dismiss Plaintiff false araim aregranted'®

V. MALICIOUS PROSECUTION

Plaintiff asserts dederal maktious prosecution claim against all Defendantgm.
Compl.{ 211+213.) To allegea Section1983 claim for malicious prosecutioa,plaintiff must
allege the four elements of a malicious prosecution claim under New York—I¢%) the
initiation or continuation of a criminal proceeding against plaintiff; (2) terminatiorthef
proceeding in plaintiff's favor; (3) lack of probable cause for commentiegroceeding; and
(4) actual malice as a motivation for defendant’s actiersS well as a violation ofhe

plaintiff's rights under the Fourth Amendméfit.Manganiello v. City of New Yarl12 F.3d

18 Because Plaintiff's false arrest claim is tiparred, the Court does not address the
Defendants’ argument that there was probable cause to arrest Plaintiff.

19 The Second Circuit isinger v. Fulton Cnty. Sherif63 F.3d 110 (2d Cir. 1995kft
open the possibility of a plaintiff bringing a malicious prosecution claim prenoisesome other
constitutional right. Id. at 116 n.5 (“It is theoretically possible . . . for a plaintiff to premise a
malicious prosecution claim on some other coustinal right. Where that is the case, it will be
the standard governing that right that will determine whether there has beentitutcaome
violation.”)
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149, 16661 (2dCir. 2010) (citationsand quotation markemitted); Cornejo, 592 F.3dat 129
(“And 8 1983, in recognizing a malicious prosecution claim when the prosecutionddepe
violation of federal rights, adopts the law of the forum state so far adetinerdgs of the claim
for malicious prosecution are comged.” (citation omitted))see also Singev. Fulton Gity.
Sheriff 63 F.3d110,116-117 (2d Cir. 1995)(relying in part on common law and New York
State malicious prosecution law in analyzing 8 1983 malicious prosecution .clalm)
establishing aviolation of a Fourth Arandment right in relation to 8ection1983 malicious
prosecution claim, a plaintiff must demonstrate “a sufficient-pastignment deprivation[] of
liberty.”?° Singer 63 F.3d at 117see also Rohman v. New York City Transit Aih5 F.3d
208, 215 (2d Cir. 2000) (noting that it is insufficient for a plaintiff to assert only the four
elements of New York State malicious prosecution claim alone)

The Medical Center Defendantontendthat Plaintiffcannot satisfyhreeout of the five
requisite elementsspecifically, favorable termination, lack of probable cause, and malice
(Dkt. 55 at 5-9.) The City Deéndantsarguethat Plaintiff's claim musbe dismissedecause
there was probable cause dmetausenone of the Officer Defendants initiated the prosecution
against Plaintiff. (SeeDkt. 59 at #11.) For the reasons stated below, the Court finds that
Plaintiff has adequately allegedmalicious prosecution claim agaimt. DegnanDr. Landi

and also Dr. Kupfermarbut not as to all of the other DefendaniBhe malicious prosecution

20“The Fourth Amendment right implicated in a malicious prosecution action is the right
to be free of unreasonable seizure of the perdgam, the right to be free of unreasonable
unwarranted restraints on personal liberty. A plaintiff assertinguat- Amnendment malicious
prosecution claim under § 1983 must therefore show some deprivation of liberty congitstent
the concept of ‘seizure.” . . . To maintain a 8 1983 claim for malicious prosecution under the
Fourth Amendment, the deprivation of libertyhe seizure-must have been effected ‘pursuant
to legal process.”Singer 63 F.3d at 116-17.
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claim is dismissed as tDets. Moser, Phelan, and Heffernan, Conforti, Lt. Perdoch, Sgt.
RodriguezLt. Hall, Det. Lee,Sgt.Manfredi P.O. Yam, Sgt. Cai, aridet. Chan

A. Initiation of a Criminal Proceeding

To initiate or continue a criminal proceeding, “a defendant must do more than heport t
crime or give testimony. He must play an active role in the prosegstich as giving advice
and encouragement or importuning the autlewito act Manganiellg 612 F.3d at 163
(quotingRohman 215 F.3d at 2)7(alteration and internajuotation marks omitted)An active
role in prosecution is inferred when a defendant had the plaintiff arraignest] 6lit a
complainng andcorroborating affidavit, or signea felony complaint. SeeCameron v. City of
New York 598 F.3d 50, 63 (2d Cir. 2010) (noting that a police officer can initiate prosecution by
filing charges or other accusatory instrumergsg alsaCostello v. Milang20 F. Supp. 3d 406,
415 (S.D.N.Y. 2014) Additionally, adefendant could have initiated a prosecution “by creating
material, false information and forwarding that information to a prosecutor orthiolding
material information from a prosecutor.Costellg 20 F. Supp. 3d at 415ee also Llerando
Phipps v. City of New YorB90 F. Supp. 2d 372, 383 (S.D.N.Y. 2009A] n arresting officer
may be held liable for malicious prosecution [if he] creates false informidtey to influence a
jury’s dedsion and forwards that information to prosecutor&itation andquotation marks
omitted); Webster v. City of New YQrR33 F. Supp. 2d 184, 1989 (S.D.N.Y. 2004)noting
that police officers could be held liable for malicious prosecution if they gedvifalse
information to prosecutors).

The Medical Center Defendant® not dispute that they took part in the initiation of the
criminal proceeding see Dkt. 55), whereasthe City Defendants contend that Plaintiff's
AmendedComplaintonly alleges activeparticipation in the prosetion by Det.Degnan gee

Dkt. 59 at9 n.10) The Court finds thathe AmendedComplaintcontains sufficienfactual
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allegationsto support a plausiblenferencethat not onlyDet. Degnan but also Dr. Landi
initiated Li’'s prosecutiort! (SeeAm. Compl. 1 149.)

Plaintiff hasadequately l&eged that D& Degnan initiated the prosecutidmecause the
AmendedComplaint alleges thabet. Degnan swore to the criminal complaintSeg Am.
Compl. T 145.) Plaintiff has also alleged that Dr. Lantiwore under oath in the criminal
complaint against plaintiff” anthade assertions that were $almisleading, and perjurious, and
entirely unsupported and unsupportable by any medical science or clinice¢msic evidence.”
(Am. Compl.q1 149-150.)See Camerqrb98 F.3dcat 63 (noting that a police officer can initiate
prosecution by filing charges or other accusatory instrumefitse AmendedComplaint also
alleges that Dr. Landplayed an active rolen the prosecution of Ying Li. She provided advice
and encouragement, that went well beyond her role, and into ancillary and forensic aespects
motive, culpability, and the veracity of Ying Li.” (Am. Compl. § 155.)

These City Defendant&annot hide behind the decision of the DA to prosecute” when
they, accordingo Plaintiff's allegations, provided the prosecutoth falseinformation. Blake
v. Race 487 F. Supp. 2d 187, 211 (E.D.N.Y. 20Qr8jecting the defendants’ argument that the

District Attorney, not the officers, initiated the prosecutjafdhrey v. Coffey* Coffey), 221

21 The Court notes that Plaintiff's opposition did little to assist the Court in regaivis
issue. In her response, Plaintifidirected the Court tothirty paragaphsin the Amended
Complaint, many of which didot allege facts related to whether the City Defendants initiated
Plaintiff's prosecution (SeeDkt. 61 at10 (citing to paragraphs 16898 of the Amended
Complaint)) For example, paragraph 179 statés, plaintiff did not commit or aid/abet in the
any of the offenses with which she was charged, she pleaded not guilty to all emantsil
was set at $250,000.” (Am. Compl. § 179.) This plainly has nothing to do with whettmiffPlai
has adequatelglleged, for each of the City Defendants, participation in the prosecution. fPlainti
is reminded that “[w]hile the trial court has discretion to conduct an assiduoesvrefithe
record in an effort to weigh the propriety of granting a summary judgment mdtignnot
required to consider what the parties fail to point outfonahan v. New York City Dep’'t of
Corrections 214 F.3d 275, 292 (2d Cir. 2000) (quotations and citations omitted)alsd24/7
Records, Inc. v. Sony Music Entertainment,, 429 F.3d 39, 46 (2d Cir. 2005).
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F.3d 342, 352 (2d Cir. 2000) (“[1]t is not readily apparent why the chain of causation should be
considered broken where the initial wrongdoer can reasonably foresee thasdaaduct will
contribute to an ‘independent’ decision that results in a deprivation of liberty.”)efoher the
Court finds that Plaintiff has adequately alleged that Det. Degnan and rh. participated in
theinitiation of Plaintiff's criminal proceeding.

By contrast, the Amended Complaint contains no factual allegations to support the
inference that Dets. Moser, Phelan, and Heffernan, Lt. Conforti, Lt. PerdocRd8igguez Lt.
Hall, Det. Lee, Sgt. Manfredi P.O. Yam, Sgt. Cai, and Det. Chplayed an active rolén
initiating Plaintiff’'s prosecution Therefore, as to these Defendati® malicious prosecution
claim is dismissedSee, e.g., Jeabaurent v. BowmanNo. 12cv-2954,2014 WL 466221, at
* 6 (E.D.N.Y. Jul. 7, 2014) (finding that plaintiff failed to demonstrate that some of the
defendants played an active role in commencing the criminal prosecutioistgglaintiff, even
though plaintiff alleged that they “authorized, approved and/or participated” aimtiffls
criminal prosecution, because the defendants neither swore out a criminalaiconopl
corroborating affidavjtnor presented any information to the prosecutor).

B. Favorable Termination

The second element of a he@ous prosecution claim is termination of the criminal
proceeding in the plaintiff's favor. The Medical Center Defendantargue that Plaintiff's
criminal proceeding did not terminate in her fabecause (i) the prosecution was not terminated
on its merits, (ii) Plaintiff does natet forthfactual allegationso support an inferendbat the
charges were dropped because she was innocent, aradd{gimissal “in the interest of justice”

does not constitute a favorable terminatioBedDkt. 56 at5—8.) The Court disagrees, afidds
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that Plaintiff hassufficiently alleged a favorable termination for purposes of her malicious
prosecution claint?

The Court looks to New York law to determiwdether Plaintiff has sufficiently alleged
a favorable terminationf her Queens County criminal proceedingeal v. Fitzpatrick 250 F.
Supp. 2d 153, 154 (E.D.N.Y. 2003) (citiktygh v. Jacohs961 F.2d 359, 367 (2d Cir. 1992)).
“Under New York law, there are two ways to establjah favorable termination: ‘(1) an
adjudication of the merits by the tribunal in the prior action,” or (2) ‘an act of vawbelror
abandonment on the part of the party prosecuting the prior actibitnérty Synergistics, Inc. v.
Microflo Ltd., 50 F. Supp. 3d 267 (E.D.N.Y. 2014juptingMorgan v. Nassau Countilo. 03-
cv5109, 2009 WL 2882823, at *8 (E.D.N.Y. Sept. 2, 2009) amidg Castro v. East End
Plastic, Reconstructive & Hand Surgery, P.@50 N.Y.S.2d 483, 485 (2008)Xastrg 850
N.Y.S.2d at 485 (“The favable termination element must be established by evidence that ‘the
court passed on the merits of the charge or claim . . . under circumstances as to show . . .
nonliability,” or evidence that the action was abandoned under circumstargels fairly imply
the plaintiff's innocence.™ (citation and internal quotation marks omittddjus,the fact that a
criminal prosecutiomever reachedhe merits does not preclude a plaintiff from alleging a
favorable termination. See Castrp 850 N.Y.S.2d at 485see @0 Norton v. Town of
Brookhaven47 F. Supp. 3d 152, 158 (E.D.N.Y. 2014) (noting, on reconsideration, “the fact that
the underlying prosecutions against the Plaintiff [were dismissed pursuaatutes that] did
not reach the merits does not, without more, render the termination of the prosecution

inconsistent with innocencig”Verboys v. Town of Ramapn85 N.Y.S.2d 496, 497 (App. Div.

22 At this stage, the Court need not decide whether the termination of Plaintiffiaar
case was, in fact, a favorable one; rather, the isslyebeforethe Court is whether Plaintiff has
sufficiently allegeda favorablgermination. See Bacquie v. City of New Ypio. 99CIV10951,
2000 WL 1051904, at *3 (S.D.N.Y. Jul. 31, 2000).
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2004) (holding that favorable termination can be shown by “the formal abandonment of the
proceedings”)

Furthermore;New York law does not require a malicious prosecution plaintiff to prove
her innocence, or even that the termination of the criminal proceeding wastiwediof
innocence.” Rothstein v. Carrieg, 373 F.3d 275, 286 (2d Cir. 200&)iting SmithHunter v.
Harvey, 95 N.Y.2d 191, 1956 (2000). “[A] ny final termination of a criminal proceeding in
favor of the accused, such that the proceeding cannot be brought again, qualifiagcaaldef
termination for purposes of a malicious prosecution a¢ti®mitkHunter, 95 N.Y.2dat 195-96
unless the disposition was “inconsistent with the innocence of the accu3aatalino v.
Danner, 96 N.Y.2d 391, 396 (2001)See Rothstejr873 F.3dat 275 @discussingNew York Law
regarding the favorable termination elemand citing to bottfsmithHunter, 95 N.Y.2d 191, and
Cantaling 96 N.Y.2d 391)see also Stampf v. Long Island R.,Ci®1 F.3d 192, 201 (2d Cir.
2014) (applyingSmithHunter, 95 N.Y.2d 191 (2000)).

While New York and federal courts in thascuit have cosistently applied th€antalino
“not inconsistent with innocence” standard in deciding whether a terminatiamasable, there
is open disagreemernd divergence in this circuit on tle®nstituentissue of whethethe
termination of a criminal casén the interest of justiceis a favorable terminatigni.e., a
termination that is not inconsistent with innocefiteSeeGem Financial Sery Inc. v. City of
New York No. 13-cv-1686, 2014 WL 1010408at *10 n.10. (E.D.N.Y. Mar. 17, 2014)

(recognizing “an apparent fissure amongst Second Circuit opinions wjilcte® the proper

23 The Medical Center Defendantite Singer 63 F.3d 110in supportof theirargument.
(Dkt. 56 at5.) However, as discussed below, because the New York Court of Appeals decision
in Cantalinolargely negates this aspect ®inger,the Court does not addreSsnger In any
event, the Medical Center Defendants need not relginger given the numerous fedal court
decisions, including one by the Second Circuit, reaching the same concluSiogers
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standard for assessing a favorable terminatimhere an “interest of justice” dismissal is
involved) On the one handhe Nev York Court of Appeals in 200keld inCatalinothat there

is no “per se rule that a dismissal in the interest of justice can never denatifavorable
termination.” 96 N.Y.2d at 398" Nonethelessin 2009, the Second Circuit in a summary order
in Lynch v. Suffolk GuntyPolice Dep't, Inc.found,“as a matter of lally thata dismissal in the
interest of justice auld not“provide the favorable termination required as the basis for a claim
of malicious prosecution’because such a dismissal was “neitli@ acquittal of the charges nor
any determination of the merits[, and left] the question of guilt or innocence umadswa48

F. App’x 672, 6752d Cir. 2009) €iting Hygh 961 F.2d 359 Even dter theLynchdecision,
district courts in this circuit have continued to appbtalinoto find that an “interest of justice”
termination can be deemed favorablemalicious prosecution actiorSee Norton47 F. Supp.

3d at 106 (collecting district court cases thatloped Cantalinoeven afteLynch; Guzman v.
United StatesNo. 11:CV-5834, 2013 WL 543343, at *8 (S.D.N.Y. Feb. 14, 2013) (collecting
cases decided by the Southern District of New York that ap@kedalinoeven after the Second
Circuit decidedLynch; see e.g, Genovese v. Cnty. of Suffolk?8 F. Supp. 3d 661, 672 n.3
(E.D.N.Y. 2015) (declining to apply the standard set forth.ynch noting that it is a non
binding summary order failing to cite @antaling which had already been decided at theet
Lynch was decided) Other courts however,have followedLynch in dismissing malicious
prosecutiorclaims involving “interest of justice” dismissalSeeNorton, 47 F. Supp. 3d at 160
161 (iting Tribie v. Parwanta No. 10 Civ. 6016, 2012 WL 246619, at *8 (S.D.N.Y. Jan. 26,

2012) andPaulin v. Figlia 916 F. Supp. 2d 524, 533 (S.D.N.Y. 2013However, as discussed

24 Significantly, reiterating part of its holding ®mitkHunter, the Court of Appeal
Cantolinostated, “[tp be sure, there are circumstances whersraigsal in the interest of justice
iIs inconsistent with innocence because it represantxcy requested or accepted by the
accusetl. 96 N.Y.2d at 396 (quotin@mithHunter, 95 N.Y.2d at 197).
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below, notwithstanding the Medical Center Defendants’ argument, the Court need ngg¢ resol
this issudan order to determine whether Plaintiff has sufficiemtiiggeda favorable termination.

The Court now urns to the Medical Center Defendants’ three arguments. FRhst,
argument that Plaintiff cannot show a favorable termination because heratraase wasot
terminated on the merits is plainly unavailing. As discussed, there are “tygotavastablisia
favorable terminatioh one of which is the “act of withdrawal or abandonmeaftthe casdy
the prosecution,which is what Plaintiff alleges hppned here. Am. Comp. {201
(“Contemporaneously with the commencement of Hang Bin’s trial, all chargassaglaintiff
were dismisset).)

Second, the argument thBRtaintiff has not sufficiently alleged malicious prosecution
because she has not alleged facts from which it can be inferred that the criminal abangsts
her were dropped because she was innocent similarly lacks merit. As theddevZoUrt of
Appeak made clear ismithHunter, a claim of malicious prosecution does not require that the
plaintiff prove her innocence of the charges that were dropped, or even that thetiennaha

her prosecution was indicative of innocer@®.N.Y.2d at 195962° Raher, all that is required

25 The Medical Center Defendants rely on decisions thahelaffavorable termination as
one that “involves the merits and indicates the accused’s innoceRtE=awn v. Kresler666
N.E.2d 1359, 1360 (1996)sdeDkt. 55 at 6-7) (citing Russell v. Smith68 F.2d 33, 36 (2d Cir.
1995);Singleton v. City of New Ylgr632 F.2d 185, 193 (2d Cir. 198®lton v. Robinson289
F.3d 188, 196 (2d Cir. 2002{ershey v. Goldstejr938 F. Supp.2d 491, 518 (S.D.N.Y. 2013)).
However, the Court does not find thasithority persuasivein light of SmithHunter, which
implicitly rejected this positioin favor of the principle thata criminal proceeding is terminated
favorably to the accused when ‘there can be no further proceeding upon the complaint or
indictment, and no further prosecution of the alleged offense™, recognizing only a few
exceptions to this ruleSmithHunter, 95 N.Y.2d at 19596 (noting as exceptions termination
“inconsistent with innocence”; charges withdrawn pursuant to a voluntary compruaiitiisthe
accused; and charges being dismissed out of mercy requested or accepteatbysbe (citing
Robbins v. Robbinsl33 N.Y. 597, 599 (1892)) Notably, SmithHunter also distinguished
McFawnon the basis that it involved a dismissathout prejudice which also distinguishes it
from the instant caseld. at 197 (noting tha¥icFawnwas “[f]lar from controlling in the case at
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after SmithHunterand Cantalinois that the termination of Plaintiff's case was “fina,§, that
the charges were dismissed with prejudice, and that the termination did notdalhe of the
exceptions recognized b@ataling e.g, that thedisposition ofPlaintiff's criminal casewas
“inconsistent with innocence”. Cantoling 96 N.Y.2d at 396. Thus, the absence of any
allegations demonstrating that the termination of Plaintiff's prosecution is indicafivher
innocenceof the charges that were dropped does not preclude her malicious prosecution claim
Third, the Medical Center Defendants ar¢fuatthe termination of Plaintiff's prosecution
was an‘interest of justice’dismissalandthereforedoes not constitute a favorable termination.
However, the Court cannot make that determinatidhia stagebecause it cannot determite
reason or reasons for the District Attorney’s dismissal of the chargassadlaintiff. The
Amended Complainsimply allegeghat “Defendants . . . caused plaintiff to be prosecuted with
malice and without probable causa prosecution that terminated in plaintiff's favor . ."”2°
(Am. Compl. 1 212 (emphasis added).)Although Plaintiff does not allege the spgci

disposition of the casehe Court finds she hasufficiently alleged favorable terminatido

hand” and “simply held that a plaintiff in a malicious prosecution action must show, as a
threshold matter, that the criminal proceeding firzally terminated.” (emphasis in oiml).

Though the Court did not factor this into its decision, at the status conference in which
the charges against Plaintiff were dismisd@ldintiff explicitly refused any conditionsge., any
compromise (Dkt. 636, Ex. F at 3:2224; see SmitkHunter, 95 N.Y.2d at 196 (“noting that an
action terminated by settlement cannot sustain a malicious prosecution g¢laim”).

26 Even if the Court werg¢o consider the City DefendantExhibit B, the dismissal
hearing transcript, and draws all inferences in favor of Plairtiff it must at this stagethe
transcript indicates that dismissal of the criminal prosecution was withidprej (Ex. F, Dkt.

63-6 at 7:89.) While the transcripalso includes the prosecution’s explanation for why it is
dismissing the chargesdeEx. F, Dkt. 636 at 5:296:18), it is inappropriate for the Court to
interpret articulated reasons given by the prosecutor as the real moticatibe fjovernment’s
dismissal of the caseSeeliang v. City of New Yorkk013 WL 5366394, at *See also Nielsen

746 F.3d at62 (noting that the court must draw all reasonable inferences in favor of the

plaintiff).
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survive a motion to dismissSee Rivers v. Towers, Perrin, Foster & Crosby,IiNn. 07-ev—
5441, 2009 WL 817852, at *4 (E.D.N.Y. M&7, 2009) (“There is nothing implausible about a
bare allegation that the prosecution terminated in plaintiff's favor and heneeishes need to
amplify that allegation by pleading specific factsSge alsoNorton, 47 F. Supp. 3ct 161
(reinstatingplaintiff’'s malicious prosecution claim on reconsideration after concludingtlileat
court cannot conclude that the dismissal of the charges imconsistent with plaintiff's
innocence) McLennon v. New York CjtyNo. 13-cv-128, 2015 WL 1475819at *6 n.16
(E.D.N.Y. Mar. 31, 2015)Peros v. CastanoNo. CV-01-4457,2002 WL 603042,at *4
(E.D.N.Y. Mar. 22, 2002) (stating, “Although there apparently is some uncertairtty the
precise basis of the state court’s dismissal of the criminal charges, I sanmab this point that
there is no set of facts on which plaintiff could satisfy the favorable terminalgoment of his
claim,” when plaintiff's Complaint alleged[t]hat after the Plaintiff was arraigned on [ ] charges
[and] appeared in Court . . . the case was finally disposed of by the Court granting ithre tMot
Dismiss.” (citation omitted))accord Tommy Hilfiger Lic., Inc. v. Bradlees, Ind&No. 9¥-CIV-
4677, 2002 WL 737477, at *6.D.N.Y. Apr. 25, 2002) (finding that the defendant sufficiently
allegedfavorable termination to withstand a motion to dismiss because the basis frisntiesal

of the criminal action was unclear at that particular stage of litigation) (citatitied); Bacquie

v. City of New YorkNo. 99-CIV-10951, 2000 WL 1051904, at {8enying defendais motion

to dismiss plaintiff’ malicious prosecution claim where the plaintiffs alleged that the charges
against them were dismissed by the district attorney’s motion and where, atlyh&tage in the
litigation, the Court cold not tell why the charges had been droppéd} see Campbell v.
Giuliani, No. 99cv—-2603,2000 WL 194815at *4 (E.D.N.Y. Feb. 16, 2000) (“I find that the

bare allegation of dismissal, absent any explanation of the basis on whiclasthewas
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dismissed is insufficient to meet the favorable termination requirementWjeaver v.
Warrington No. 14-cv-7097,2015 WL 4645298at *5 (E.D.N.Y. Aug. 4, 2015) (directing
plaintiff to amend the complaint alleging additional facts that make clear whetheasthissal
was under circumstances not inconsistent with plaintiff's innogerites important to note that
while the Court has taken juditiaotice of the criminal court records submitted by Plaintiff and
the City Defendants, including the transcript of the conference at which Flainate was
dismissed, the Court has only considered those documents to establish the date artidact of
dismissal, but not for theuth of statements made BYA Bishop at the conference as to why
Plaintiff's case was being dismisse8ee Global Network Commc’ns, Ind58 F.3d at 157 (“A
court may take judicial notice of a document filed in another catrfiom the truth of the matters
asserted in the other litigation, but rather to establish the fact of such litigattbmelated
filings.”).

Accordingly, the Court finds that Plaintiff has adequately alleged a faleot@armination
of her criminal proceeadgs.

C. Probable Cause

The Medical Center Defendan&dso contend that Plaintiff's malicious prosecution claim
mustbe dismissedbecause there was probable cause. (Dkt. %b) aBpecifically, they assert
that theAmended Complaint’$actual allegationsegarding Annie’sonditionwhen she arrived
at FHMC andher subsequent medical test results are sufficient to estaibiéskexistence of
probable causat the timecriminal proceedingsvere initiatedagainst Plaintiff. (Dkt. 55 &8)
They also argue thahere isa presumption of probable causdess the indictment wasocured
throughimproper means. (Dkt. 55 8t) Forthe reasons explained below, the Court finds that

Plaintiff has rebutted the presumption of probable caasel that the facts alled in the
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Amended Complaint support a plausible inference that there was no probable cause for
Plaintiff's prosecution.

As an initial matter, the Court notes that probable cause for malicious prosemsuti
different from probable cause for false arreSee Posr v. Court Officer Shield No. 2080 F.3d
409, 417 (2d Cir. 1999) (“The defendants seem to conflate probable cause to arrest with probable
cause to believe that [the plaintiff] could be successfully prosecuted. Onlyttdrekiad of
probable case is at issue with respect to the malicious prosecution claim . Fora malicious
prosecution claim, probable cause to prosecute consists of “facts and ciroasisted would
lead a reasonably prudent person to believe the plaintiff guiBpyd v. City of New YorIi836
F.3d 72, 76 (2d Cir. 2003) (citim@olon v. City of New Yorl60 N.Y.2d 78, 82, 455 N.E.2d 1248
(N.Y. 1983)). Probable cause to prosecute is evaluated “in light of the facts known orlvBasona
believed at the time the prosecution was initiated, as opposed to at the time of arrest
Drummond v. Castr0522 F. Supp. 2d 677, 6478 (S.D.N.Y. 2007) (citations and quotation
marks omitted).

A grand jury indictment'gives rise to a presumptidghat probable causexists and
thereby defeata claim for malicious prosecutiorRentas v. Ruffin816 F.3d 214, 220 (2d Cir.
2016) (quotingMcClellan v. Smith439 F.3d 137, 145 (2d Cir. 2006)If p laintiff is to succeed
in his maliciousprosecutionaction after he has been indicted, he must establish that the
indictment was produced by fraud, perjury, the suppression of evidence or other police conduct
undertaken in bad faith.”"McClellan, 439 F.3d at 145 (quotinGolon 60 N.Y.2d at 83). A
plaintiff may demonstrate fraud or perjury through “evidence establishing thai{ thignesses
have not made a complete and full statement of facts either to the Grarat dmurthe District

Attorney, that they have misrepresented or falsified evidence, that they have withiteldce
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or otherwise acted in bad faith Rothstein 373 F.3dat 283 (quotingColon, 60 N.Y.2d at 82
93).

1. Rebutting the Presumption of ProbableuSe as to th€ity Defendats

Plaintiff alleges that the indictmeagainst hewas procured by bad faith on the part of
the City Defendants.Plaintiff alleges that “the Officer Defendants failed to obtain or disclose
evidence inconsistent with plaintiff’'s guilt, did not documentinform the district attorney’s
office of exculpatory evidence, falsely reported facts in reports and seand@niaffidavits, and
fabricated oral statements of witnesses. Officers sought to strengdlirecade against plaintiff
in order to avoid acquittal, leading them to falsify and omit information in their seepod
representations to the district attorney’s officeAm( Compl.§ 178 see also idf 181) More
specifically, Plaintiff alleges thatit was apparent from medical evidence that [she] was
innocent.” (Am. Compl. { 201.Plaintiff also alleges that Dr. Landi “enthusiastically and with
commitment” sought the Lisprosecution and conviction “despite the lack of any evidence
connecting them with any crime whatsoeverAm( Compl.{ 171.) The Amended Complaint
further allegesthat Dr. Landi misrepresented that the medical evidence conclusively showed
Plaintiff's guilt. (Am. Compl. § 208.)

Taking these allegations as traed given the circumstantial nature of the case against
Plainiff, which, in turn, rested almost entirely on Dr. Landi’'s and Dr. Kupfermarédical
conclusions, the Court finds that these allegations are sufficient to rebut the giresuat
probable cause created by the grand jury indictm8ee Anilao v. Spota74 F. Supp. 2d 457,
494 (E.D.N.Y. 2011) (denying defendant’s motion to dismiss finding that plaintifickurffly
overcame the presumption of probable cause by alleging that the grand jury émdietas
based on falsified evidence and testimony in spite of defendant’s knowledge ofcargnifi

exculpatory evidence, and that the defendants agreed to present false evidenceuta tjueyyr
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McLennon 2015 WL 1475819, at *8 (finding sufficient allegatio; similar to Plaintiff's
allegations about Defendants procurindictment in bad faith)see also Brandon v. City of New
York 705 F. Supp. 2d 261, 2484 (S.D.N.Y. 2010) (denying summary judgméntdefendant
with respect to malicious prosecution clawvherejury could reasonably find that the indictment
was secured through bad faith or perjury).

Accordingly, the Court finds that Plaintiffas sufficiently rebutted the presumption of
probable cause.

2. Rebutting the Presumption of ProbableuSe Aainst theMedical Center
Defendants

Plaintiff also sufficiently alleges that the indictments were procurdehd faithby the
Medical Center Defendants For example, Plaintiff alleges that “Defendant FHMC and
Kupferman made no efforts to seek a diagnosis other than ZB&in. Compl. 122.) This
claim is analogous to an allegation that a police officer failed to obtain evidence istenhs
with a plaintiff's guilt, which has been considered sufficiemtallegethat an indictment was
procured inbad faith. See McLennqr2015 WL 1475819, at *8 (finding bddith sufficiently
alleged whereofficer defendantsaccused ofjnter alia, failing to obtain or disclose evidence
inconsistent with plaintiff's guileandnot informng the district attorney'office of exculpatory
evidence).

While the Court acknowledges that a grand jury witness is entitled to absolutmityym
in Section 1983 action®ehbergv. Paulk 566 U.S. 356 (2012)he Second Circuit'decisionin

Coggins v. Buonora776 F.3d 108 (2d Cir. 2015), provides a clarification of this giad¢hat is

2" The Complaint also alleges that “Dr. Kupferman testifiethe forensic interrogation
she conducted with Ying Li . . . [and] deliberately testif[ied] falsely under bath'If you read
any book, it is a classical case of shaken baby syndrome.” Defendant Kupferwahinthese
statements were false and misleading and contrary to all valid and reliable nestiealce.”
(Am. Compl. 1 160.)
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applicableto Plaintiff's malicious prosecution claim against. Kupferman In Coggins the
plaintiff was arrested and charged with varidakonies based on allegatiomsade by two
officers in police paperwork and also verbally to the grgmny. 776 F.3d 108. The Second
Circuit affirmed the district court’s denial of absolute immunity to one of tHeeaofficers
because thplaintiff's Section 1983 claimagainst that officer were based on alleged misconduct
“prior to and independent of [the police officer’s] perjurious grand jury appearaid. at 113
(“The fact that [the police officer’s] grand jury testimony paralieinformation he gave in other
contexts does not meahat [plaintiffs] malicious prosecution claim was ‘based on’ [the
officer’s] grand jury testimorfy] . . . [thus,] the district court properly found that absolute
immunity is inappropriate.”)Similarly, here,Plaintiff alleges thatseparate and apart fnoDr.
Kupferman’s grand jury testimonyhe Medical CenteDefendantsincluding Dr. Kupferman,
diagnosed Annie with SBS in bad faith and provided false information about the cause of
Annie’s deatho the prosecutor. SeeAm. Compl.qf 122,150-52.F¥8 Therefore, even assuming
that Plaintiff cannot rebut the presumption of probable cause based on Dr. Kupéegnaaual

jury testimonyalone Plaintff has done so based on other allegedly wrongful dxtsDr.
Kupferman Accordingly,the Court finds that Plaintiff has rebutted the presumption of probable

cause

8 In her Amended Complaint, Plaintiff alleges that despite Annie’s “lab results . .
consistent with metabolic bone disease[, an alternative explanation for Annigiegyjj Dr.
Kupferman made no effort to seek a diagnosis other than SBS.” (Am. Compl. T 13atjff Pla
also alleges that Dr. Landi falsely “swore under oath in the criminal leamtipas to Annie’s
death and that her opinion was “largely based orethe@ence” presented by Dr. Kupferman.
(Id. 91 15652.) From this, the Court can reasonably infer that Dr. Kupferman alsadedovi
false information that eventually was relayed to the prosecutor.
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3. Amended Complaint Sufficiently Alleges Lack of Probable Cause to
Prosecute

For the same reasons just discussed, the Court finds that the allegations iretitedm
Complaint are sufficient to create a plausible inference that there was no prchabk to
prosecute Plaintiff at the time she was indictdthe case against Plaintiff was almost entirely
circumstantial and depended upon the accuracy of the Medical Center Defeddgartaination
that SBS and the failure to obtain prompt medical attentansedAnnie’s death. Plaintiff's
allegations that bbtthe Medical Center Defendardsd the City Defendants failed to obtain
evidence that would have contradicted these findidgs, that Annie sffered from
osteogenesis imperfegctand that Annie’s brain damage was so extertsiagprompter medical
intervention would not have savdter life—and the resulting communication of false or
incomplete information to the prosecutors support a plausiidereince that there was no
probable cause to prosecute when Plaintiff was indicted.

D. Malice

To plead a malicious prosecution claim, Plaintiff must also allege maliceafdr of the
Defendants. Manganiellg 612 F.3dat 160-61 “[M]alice may be shown by proving that the
prosecution complained of was undertaken from improper or wrongful motives, or iesseckl
disregard of the rights of the plaintiff.ld. at 163;see alsoTADCO Const. Corp. v. Dormitory
Auth. of State of New Yqr700 F.Supp.2d 253, 271 (E.D.N.Y.2010) (“Actual malice requires
pleading facts that show the defendant ‘commenced the prior criminal procdediitga wrong
or improper motive, something other than a desire to see the ends of justice seritatioh (c
and quotation markemitted)); Manbeck v. Mickap40 F.Supp.2d 351, 377 (S.D.N.Y.2009)
(“Malice in this context does not ato be actual spite or hatredgitation, internal quotation

marks,andalteration omitted))Newtonv. City of New Yorks66 F. Supp. 2d 256, 27S.D.N.Y.
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2008)(Malice is “a wrong or improper motive[.]” (citations and quotation marks od)jtt&[A]

lack of probable causgenerallycreates an inference of maliceManganiellg 612 F.3d at 163
(citation and quotation marks omitted) (emphasis addesde also Lowth v. Town of
Cheektowaga82 F.3d 563, 573 (2d Cir. 1996) (“In most cases, the lack of probable—ause
while not dispositive—‘tends to show that the accuser did not believe in the guilt of the accused,
and malice mg be inferred from the lack of probable cause.gudting Conkey v. Staje427
N.Y.S.2d 330, 332 (App. Div. 1980))).

1. The City Defendants’ Malice

Drawing all inferences in favor of Plaintiff, the Court finds that Plaini$ ladequatg
pled malice only ér De. Degnan and Dr. Landi. (Am. Comgdl. 145 (alleging that Degnan
signed the criminal complaint knowing that its content was false and fabjicsgedalsoAm.
Compl. T 150 (alleging thabr. Landiswore under oath in the criminal complaint and made a
statement that was false, perjurious, and entirely unsupported by arcahsetence or clinical
or forensic evidence).) Plaintiff incorrectly argues that she has “plaielgeal malice” for all
Defendants and directs the Court to Paragraph 215 &dheplaint. However, that paragraph is
conclusory ands one of the numerous instances where Plaintiff resorts to “group pleading”
againstall the Defendant$® While Paragraph 215 properly alleges an improper motive for her

prosecutionj.e., to “us[e] plaintiff as a bargaining chip to pressure Hang Bin Li to pledty gu

29 paragraph 215 states, “Defendants, acting in comettwithin the scope of their
employment and authority, employed regularly issued process against plontiielling the
performance or forbearance of prescribed acts. The purpose of activatingcémspras intent
to harm plaintiff without economior social excuse or justification, and the defendants were
seeking a collateral advantage or corresponding detriment to plaintiff whishowaide the
legitimate ends of the process. Such collateral objectives included, but weritsat 10, using
plaintiff as a bargaining chip to pressure Hang Bin Li to plead guilty anering up defendants’
illegal actions in knowingly arresting plaintiff without any legal basis, justificatey probable
cause.”
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and covering up defendants’ illegal actions in knowingly arresting plawitihout any legal
basis, justification, or probable causel[,]” it fails to allege any facts whach to plausibly infer
that eachof the City Defendants acted out of this improper motive, and instead catétgorica
states that thegll hadthe same improper motiveésuch conclusory allegations are not enough to
infer malice on the part of all City Defendan The Court, therefore, finds that malice has been
sufficiently allegednly as to Det. Degnan and Dr. Landi.

2. The Medical Center Defendantdalice

Notwithstanding Plaintiff’s failure to cite tihe relevanparagraph& the Complaint, the
Court finds that Plaintiff has adequatelalleged malice on the part of theMedical Center
Defendants Plaintiff alleges that Defendantarresed and imprisoned [her] despikaowing
that there was no legal justification . . . in order to pressure plaintiff toytaggiinst her husband

. or to put pressure on plaintiff's husband to plead guiltyXm.(Compl.{ 196) More

specifically, Plaintiff alleges that[d]espite lab results showing high alkaline phosphatase and
low calcium, consistent with metabolic bone disesase,” FHMC and Dr. Kupfeimade no
effort to seek a diagnosis other than SB@m. Compl. §122). Plaintiff also allegesin
describing “thanterrogations and searches of [thesTihome by three separate squads[and]
forensic interrogations by several medical personnel at Flushing Hosghitl $he was treated
with “suspicion and unconcealed and unrestrained racis(h. Compl. § 114.) Drawing
inferences in the light most favorable to Plaintiff, the Cdimds that Plaintiff has sufficiently
alleged maliceon the part ofthe Medical Center Defendantbased on their motivesm

concealing exculpatory medical evidence to enahke prosecutor's usef Plaintiff as a
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“pargaining chip” against Plaintiffs husbaifdand conductingracially biased “forensic

interrogations of her.

Accordingly,the Medical Defendarst motion to dismiss the malicious prosecution claim
is deniedin its entirety and theCity Defendants’'motion to dismissPlaintiff's malicious
prosecution claim is deniegk to Det. Degnaand Dr. Landi, but is grantesk to all other City
Defendants

VI.  ABUSE OF PROCESS

Plaintiff also asserts a claim of abuse of proagsder Section 1983againstthe City
Defendants? As with malicious prosecution, the Court looks tat& law for the elements of a
Section1983 abuse of process clainMlangino v. Incorporated Village ¢tatchogue 808 F.3d
951,958 n.5(2d Cir. 2015)(citing Cook v. Sheldgmt1 F.3d 73, 80 (2d Cir. 1994nhdSavino v.
City of New York, 331 F.3d 63, &7 (2d Cir. 2003) Under New York law, “a malicious
abuse-ofprocess claim lies against a defendant Wt)amploys regularly issued legal process to
compel performance or forbearance of s@oie(2) with the intent to do harm without excuse of
justification and (3) in order to obtain a collateral objective that is outsidegtienigte ends of

the process.” Saving 331 F.3dat 76 (quotingCook 41 F.3d at 80 Hoffman v. Town of

30 while Plaintiff may face a steep challenge iniraditely proving that the Medical
Center Defendants colluded with the City Defendants to the extent of sharinigdgeel goal of
using Plaintiff as leverage against her husband, at this stage, the @alsrttfiat she has
sufficiently alleged facts to spprt a plausible inference of such a coordinated effort.

31 The Court discussdafra Defendants’ claims of immunity with respect to all claims.
In sum, the Courts finds that: (1) ADA Bishop is entitled to absolute immunity fllochaems;
(2) the Office Defendants and Dr. Landi are not entitled to qualified immunity at this juncture;
and (3) Dr. Kupferman is not entitled to statutory immunityeq infraat Section XIII.)

32 Plaintiff withdrew her malicious abuse of process claim against the MedintdrCe
Defendants. §eel/7/2016 Minute Entry.)
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Southampton523 F. App’x 770, 771 (2d Cir. 2018ummary orderjciting Saving 331 F.3d
63). In the context of an abuse of process claim, “legal process means that a codrthiesue
process, and the plaintiff will be penalized if he violates @dok, 41 F.3dat 80 (quoting
Mormon v. Baran35 N.Y.S.2d 906, 909 (Sugt. 1942)) So, for examplean arresexecuted
by theofficersfor a“‘collateral objective outside the legitimate ends of the process’, satisies th
first element of an abuse of process clainCtockett v. City of New YarlNo. 11:CV-4378,
2015 WL 5719737, at *10 (E.D.N.Y. Se@9, 2015)citation and quotation marks omittedge
also Cook41 F.3dat80 (finding, with respect to abuse of process cléimat New York State
Troopers who stoppednd arrestedplaintiff “clearly employed criminal process against
[plaintiff] by having him arraigned on chardethat caused him to be held in custody). Notably,
in TADCO Const. Corpthe court found that allegations that defendaimt@roperly contributed
to [plaintiff's] arrest, but not that they took any further actions in his prosetwtene sufficient
to withstand a motion to dismiss an abuse of process claim. 700 F. Syt 72drecognizing
“split of opinion” on whether mere act of issuing process is sufficient for délsment of
malicious abuse of process claim).

“The crux of a malicious abuse of process claim is the collateral objective element.”
Kraft v. City of New York696 F. Supp. 2d 403, 416 (S.D.N.Y. 20H5j'd, 441 F. App’'x 24 (2d
Cir. 2011). To plead a collateral objective, a plaintiff must plausibly pleadthat defendant
acted with an “improper motive,” but rather an “improper purpose”: “[A plaintiffst claim
that [the defendant] aimed to achieve a collateral purpose beyond or in addition imimal cr
prosecution.”Saving 331 F.3d at 77.

The City Defendants argue that Plaintiff's abuse of process claimdsheudismissed

because thelaim accrued at the time of Plaintiff's arrest, and therefore the-yieaestatute of
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limitations expired sometime around March 2011. (Dkt. 59 at Zllhe Caurt, however, finds
thatbecause Plaintiff could not have discovered one ofwioecollateral objectives she alleges
until her prosecution was dismissed on January 12,,2@&k3xomplaint in this action was timely
filed.

A claim for abuse of process accrues “at such a time as ithanakr process is set in
motion—typically at arrest-against the plaintiff. However, accrual cannot be appropriate
before such time as plaintiff is aware, or ought to be aware, of those facts providsig foba
his claim” Duamutef v. Morris 956 F. Suppl112, 118 (S.D.N.Y. 1997) (Sotomayor, J.)
(citing Rose v. Bartle871 F.2d 331, 350 (3d Cir. 198@ndSingleton 643 F.2d at 192kee also
Hadid v. City of New YorkNo. 15cv-19,2015 WL 7734098, at *5 (E.D.N.Y. Nov. 30, 2015)
(citing Duamutef 956 F. Supp at 118)Unlike the plaintiffs in other cases, Plaintiff this case
does not even allege in the Complaint when she learned of her abuse of procesSatadng.,
Duamutef 956 F. Supp. a1118-19 (finding that plaintiff's abuse of process claim was nottime
barred because “[aJccording to the allegations in [plaintiff's] Complalaintiff was unaware
that he was being retaliated against until September 28, 1995, when he receividaait af
detailing defendants’ intention to stifle his political activitibsouigh a criminal prosecution”);
Lukowski v. Cnty. of Seneddo. 08cv—6098 2009 WL 467075, *8 (W.D.N.Y. Feb. 24, 2009)
(“The Complaint alleges that plaintiffs learned of the atlggélegal conduct of the defendants
in ‘late March 2007, . . . after being contacted by Ontario County District Attornelyaisi
Tantillo[.]™)

Here, Plaintiff alleges that Defendants had two collateral objectivgadsecuting her:
(1) using her as ‘@argaining chip” to get her husband to plead guilty; and (2) covering up their

illegal arrest of her (SeeAm. Compl. { 215) While these twabjectivesare sufficient tcstate
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an abuse of process claiinthe “coverup” objective does not provide a basis for finding this
claim timely. As the Court has already found in connection \Wikaintiff's false arrest claim,
Plaintiff believed from the time of harrestthat her arrest was illegal, and thus Plaintiis

aware ofor should have been awarethé facts poviding a basis for her clainQuamutef 956

F. Supp. at 11&hat at least one purpose of her prosecution was to cover up this illegal arrest.
Were Plaintiff's abuse of process claim based solely on this objective, dmat wbuld have
accried, as the City Defendants maintain, on the date of her,aarekhereforewould be time
barred.

However, Plaintiff also alleges thahother purpose of her prosecution was to usaher
leverageto gether husband to plead guilty. As to that collateral objective, the Court finds that
Plaintiff was not reasonablyaware of that possible objective until the dismissal of her, case
without any effort to pursue her prosecution duringfthe yearsof her pretrial incarceration
and onlyafter her husband was convicted. It was omhen Plaintiff's case was dismissed
without prosecutiorandfollowing her husband’s convictigulid the objective of using Plaintiff
as a “bargaining chip” become cletdr. Accordingly, the Court finds that Plaintiff's abuse of
process claim did not accrue until the date on which her case was dismissed, January 2, 2013

and thus her abuse of procéssot timebarred®

33 e, e.g., Pinter v. City of New Ypi®76 F. Supp. 2d 539, 569 (S.D.N.Y. 2013)
(finding that there was a collateral objective for plaintiff's arrest wheseddfendant “us[ed]
prostitution arrests for leverage in negotiations over nuisance abateméotjtvany apparent
interest in conviction”).

34 Although Plaintiff has not made this exact argument, the Court has the obligatio
this stage to draw all reasonable inferences in Plaintiff's faBeeNielsen 746 F.3d at 62.

35 The Court also rules that, for the time beingg abuse of process claim can proceed on
the basis of both collateral objectives, even though, as previously discussed, a cldisolege
on the “covetup” objective would have bedime-barred See Bacchus v. New York City Bd. of
Ed.137 F.Supp.3d 214(E.D.N.Y. 2015) (finding that “better course” was not to dismiss claim
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The Court briefly addresses the City Defendants’ two other grounds for disgnissi
Plaintiff's abuse of procesdaim. First, they contend that neither police officers nor medical
examiners, such as Dr. Landi, have the authority to offer and/or to induce defendactsit
plea deals and that, therefoRdaintiff's abuse of process claim against thensfais a matter of
practicality.” (Dkt. 59 at 20.)However, the City Defendants do not cite any legal authority for
this contention, and it is unclear to the Court why the police officers and medarainexs
would not be liable if they worked with the prosecutors to pursue Plaintiff's prosedati the
purposes of getting Plaintiffs husband to plead guilty or covering up an unlawful. arrest
Secondthe City Defendantargue that, although “theiie a split in the Second Circuit as to
whether probable cause is a defense against abuse of process claims”, the Courbléhweuld f
the line of cases finding probable cause to be a complete defense to this E&tnmb9(at 21
n.17.) The Court declines that invitation, and instead adheres to the vieWtjthatSecond
Circuit has long recognized that probable cause is not a complete defense wwumsalitise of
process.” Goldring v. Zumg No. 14-Civ—4861, 2015 WL 148451, at *5 (E.D.N.Y. Jan. 12,
2015). In any eventasthe Courthas alreadyound, in connection with Plaintiff's malicious
prosecution claimthe Amended Complaint contains sufficient allegations from which the

absence of probable cause to prosecute Plaintiff can be reasonably inferred.

based on same evidence as surviving claifffsodeaux v. Travco Ins. CA.3-CV-5599, 2014
WL 354656, at *2 (E.D.N.Y. Jan. 31, 2014)f one of a number of integrally related causes of
action have to be tried, it makes little sense to grant a motion to disnts®m@s or more of
them, as it may prove necessary to hold yet another trial in the event thdeiensiined on
appeal that the motion to dismiss was improperly granted.”).

However, to the extent that Plaintiff argues in her MOL (Dkt. 61) that anotbbat&ral
motive . . . [for Plaintiff's arrest was to obtain Hang Bin’s confession becaush]caofessions
are very valuable to promoting the City’'s agenda in promoting the truth of SBS estienc
Plaintiff will not be permitted to pursue this as part of her abuse of procass siace there is
nothing remotely related to this allegation in the Complaint, nor does Plaintiff citeyto an
paragraph in the Complaint to support this newly proffered objective.
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While the Court finds that Plaintiff has sufficientiynd timely pled an abuse of process
claim, she has not adequately alleged that claim as tGitgllDefendants. Plaintiff, again,
indiscriminately group pleads her abuse of process claim agdlnBefendants. (SeeAm.
Compl. 11 21817.) As with Plantiff's malicious prosecution claim, however, her abuse of
process claim is only properly pled as to Det. DegaahDr. Landi These are the onlgity
Defendants as to whom Plaintiff hadequatelyled involvement in the use of legal process,
arresting and detaining Plaintiff on the basisatiegedy falseor incompleteevidence, and thus
these are the only Defendants as to whom the pursuit of one or both of the allegedatolla
objectives could be plausibly inferred. Although the caurfTADCO Const. Corpsuggested
that individuals who “improperly contrited” to the plaintiff's arrestould be held liable for
malicious abuse of process, there, the defendants were alleged to halye airédbuted to the
plaintiff's arrest. Here, whil®ets. Moser, Phelaand Heffernan are alleged to have participated
in the investigation of Plaintiff's case, there is nothing in the Amended Compiamtwhich to
infer that they participated in the actual legal process that was used agaimsf,Fla., her
arrestand detentior®

Accordingly, Defendants’ motion to dismiss Plaintiff's abuse of process claidensed
as to Det. DegnaandDr. Landi and granted as to all oth@rty Defendants.

VII.  FAILURE TO INTERVENE

The Amended Complainasserts, as part of Plaintiffs Section 1983 clathat all
Defendants failed to intervene to prevent other Defendants from violating heitutoomsl

rights not to be subjected to false arrest, malicious prosecution, and abuse of procéss. Bot

36 By contrast, as discusséedra, the involvement of these detectives in the investigation
is sufficient to state a claim against them for Secti®®3Xlonspiracy, unreasonably prolonged
detention, and violating some of Plaintiff's substantive due prowgss.
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groupsof Defendants argue for dismissal of this claamthe grounds thalaintiff's claim is
based on conclusory allegations. The Court agréésteover, the Courindependently finds
these allegationisreconcilable with Plaintiff's theory of direct partpation by each Defendant.

“It is widely recognized that law enforcement officials have an affirmatwiy do
intervene to protect the constitutional rights of citizens from infringement byr dde
enforcement officers in their presencelerebesi vTorresq 764 F.3d 217, 243 (2d Cir. 2014)
(quoting Anderson v. Branenl7 F.3d 552, 557 (2d Cir. 1994)). “An officer who fails to
intercede is liable for the preventable harm caused by the actions of the bdees efhere that
officer observes or hagason to know: (1) that excessive force is being used; (2) that a citizen
has been unjustifiably arrested; or (3) that any constitutional violation hascbeenitted by a
law enforcement official.”Anderson17 F.3d at 557 (citations omitted). To e$itdba claim for
failure to intervene, a plaintiff must show (1) the officer’s failure “permitedbw officers to
violate [plaintiff's] clearly established statutory or constitutional rightsnd (2) it was
“objectively unreasonable for him to belietleat his fellow officers’ conduct did not violate
those rights.” Ricciuti v. N.Y.C. Transit Authl24 F.3d 123, 129 (2d Cir. 199%)tétion and
guotation marks omitted). Additionallglaintiff must show that the officdrad “a realistic
opportunity tointervene to prevent the harm from occurring” but failed to doSee Cerbelli v.
City of New YorkNo. 99-€V-6846, 2008 WL 4449634, at *11 (E.D.N.Y. Oct. 1, 20@8&g{ion
and quotation marks omittgd

Plaintiff's failure to intervene claim is dismisas to all Defendantfr two reasons’!

First, Plaintiff's allegations are merely concluscfy. Second,Plaintiff resorts to conclusory

37 In addition to the deficiencies the Court discusses here, the City Defendantgatso a
that the failure to intervene claim is tirbared. (Dkt. 59 at 23.) Specifically, they argue that
“because the alleged constitutional violations were being committed ‘by othes péicers,’
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generalized allegations asserting her failure to intervene claim againgtsavgle Defendant
and refers to the numerous defendants collectivBlychconclusory and generalized allegations
do not give any of the Defendarifair notice of what [Plaintiff's] claim is and the grounds upon
which it rests.” Jackson v. Onondaga Cnty549 F. Supp. 2d 204, 212 (N.D.N.Y. 2008)
(quotation marks omittedseeBouche v. City of Mount VernphNo. 13+Civ-5246,2012 WL
987592, at *7 (S.D.N.Y. Mar. 23, 2012)igmissing the plaintiff's failure to intervene claim
becausehe plaintiff “only refer[red] to the defendants in the collective, never iiyerd which
defendants were rpsnsible for specific actions”see also Clay v. Cnty. of ClintoiNo. 8:16-
cv—00239, 2012 WL 4485952, at *14 (N.D.N.Y. Sep. 27, 2Q@Panting motion for judgment
on the pleadingss to plaintiff's failure to intervene claim because the plaintiff “failed] to
distinguish which . . . Defendant was responsible for actually violating Plantibfstitutional
rights and which, if any, Defendant failed to intervene to prevent such violations from

occurring”). As the district court explained Hardy v. City of New YorkNo. 12Civ-17, 2013

and such conduct necessarily would have taken place during or before plaintifitsraiviarch
2008, thethreeyear statute of limitations has run.td{ The Court finds this argument unclear
and unpersuasive. Plaintiffs Complaint alleges constitutional violations rthatoa limited to
false arrest, and it is conceivable that her constitutional rigate violated after March 2008
since she was in priserawaiting trial—for overfour years. (Am. Compl.1 234, 236.)In any
event, because Plaintiff's claim fails to include sufficient factual allegatitbesCourt cannot
even determine whether thetsta of limitations has expired as to virtually all of the Defendants.
The Court also finds Plaintiff's response to the City Defendants’ argumeiotedéefat best.
Plaintiff simply recites, in a footnote, the law that the statute of limitations faro8et983
actions arising in New York is three years and that New York law determiadsliihg of the
limitations period while federal law determines when the claim accr@i@kt. 61 at 21 n.35.)
This recitation of boilerplate law is in no way responsive or illuminating on se isf whether
Plaintiff's failure to intervene claim is time barred.

38 Plaintiff alleges that “[e]ach individual defendant had an affirmative duty ¢ovieme
on behalf of plaintiff, whose constitutional rights were being violated in that defésda
presence by other police officers, but failed to intervene to prevent the uhtantiuct, despite
having had a realistic opportunity to do so, in violation of plaintiff's right under the Foarth,
and Fourteenth Amendmerb the United States Constitution.” (Am. ConfpR219.)
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WL 5231459, at *4 (S.D.N.Y. Jul. 9, 2013yestatement of the legal standard . .. does not
sufficiently allege constitutional violations in whig¢he [defendants] might have intervene
Where wee the [defendants] in relation to Plaintiff and in relation to each oth¥Yhat
impermissible actions did they take®hich officers observed those actions? Plaintiff does not
say. Accordingly, he fail®o nudge his failure to intervene claim from possible to plausible.”

Such a generalized pleading, whitdils to differentiate between theDefendantsis
especially problematievhere, as hereRlaintiff is also alleging thaDefendantsare all liable
under a theory of direct participatidh See Chepilko v. City of New Ypido. 06-CV-5491,
2012 WL 398700, at *8 n.5 (E.D.N.Y. Feb. 6, 2012) (finding that if a defendant “may be liable
under a theory of direct participation, there is no claim against [that deferidafdjlure to
intervene”);see alsaBuchy v. City of White Plain®No. 14-CV-1806, 2015 WL 8207492, *3
(S.D.N.Y. Dec. 7, 2015) (same) (citation omitted)Plaintiff's failure to specify which
Defendants participated directly in the unlawful conduct, as opposed to failereene in it,
is fatal to her claim, even at this stage.

Accordingly, Defendants’ motion to dismiss with regard to Plaintiff's failure to intervene

claim isgranted as to all Defendarffs

39 Indeed, Plaintiff names every Defendant in all butMenell and malicious abuse of
process claims.SeeCompl;see alsdkt. 61 at A (“Defendant Officers collectively caused
Plaintiff's corstitutional violations and each of those officers also can be found liable fogfailin
to intervene to prevent his fellow officers from committing those acts.” (citatwtted)).)

40 Given the deficient pleading of Plaintiff's failure to intervene claine Court need not
address the Medical Center Defendants’ argument that, as-gomemmental hospital and a
medical expert who provided testimony and information to the prosecuting authogtiatheo
affirmative duty to intervene to prevent the alleged false arrest, maliciouscptios, or abuse
of process. $eeDkt. 55 at 10.)
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VIIl.  CONSPIRACY

Plaintiff asserts &ection1983 conspiracy claim against all Defendar{sm. Compl. {1
221-223.) “[T]o survive a motion to dismiss on [a plaintiff's] 8383 conspiracy claim, [the
plaintifff must allege (1) an agreement between a state actor and a privgte(Pato at in
concert to inflict an unconstitutional injury; and (3) an overt act done in furtheranicat gfoal
causing damages.”Ciambriello v.Cnty. of Nassau 292 F.3d 307, 3285 (2d Cir. 2002).
“[Clomplaints containing only conclusory, vague, or general allegations thatfdredats have
engaged in a conspiracy to deprive the plaintiff of his constitutional rightspragerly
dismissed; diffuse and expansive allegations are insufficient, unless iachfgly specific
instances of misconductltl. (quotingDwares v. City of New Yaorl085 F.2d 94, 100 (2d Cir.
1993)). To state a Sectioh983 conspiracy claim against a private entity, “the complaint must
allege facts demonstrating that the private entity acted in concert with the state aommit
anunconstitutional act** Id. at 324 (quotingSpear v. Town of West Hartfqrél54 F.2d 6368
(2d Cir. 1992)). For the reasostatecbelow, the Court finds th&tlaintiff has sufficiatly pled a
claim of conspiracy againspecificCity Defendants and thdedical Center Defendants

While Plaintiff's pleading of her conspiracy claim is hardigbust, drawing all
reasonable inferences lirerfavor, the Court finds that Plaiffthas adequately pledithclaim as
to Dets. Degnan, MoserHeffernan and PhelarDr. Landi and Dr. Kupferman The Complaint
provides factual allegatiorthat theseDefendants acted jointlyFor examplePlaintiff alleges
that Det. Degnan was present at the autopsy of Annie that.&xdi performed (Am. CompH

129) andthat “Defendant Degnan and Heffernan engaged in lengthy communications with

41 Given that the parties have not, at this stage, delved into the issue of whether the
Medical Center Defendants can be considered “joint actors” that can be higldihdbr Section
1983, the Court’s finding that Plaintiff has adequately pled her congpalaim is limited to
whether Plaintiff’'s claim overcomes a 12(b)(6) motion.
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FHMC staff, including Defedant Kupferman”Am. Compl.q 10§. Plaintiff also alleged that
Dr. Kupfermanjoined Dets. Heffernan and Moser in screaming at her during an investigati
(Am. Compl. f115)and that Dr. Landi “madber determination largely based on the evidence
presented to her by” Dr. Kupferman and other City Defendants (Am. Compl. JM62@over,
Plantiff alleges that Det. Phelan and Det. Degtagetherninterrogded the Lis and participated
in the early stages of investigating Plaintiff's criminal cag8ee e.g.,Am. Compl.{{ 102-104,
106, 110.)

Pointing to Plaintiff's allegatios in paragraphs 157 and 18&t Dr. Kupferman acted
“as a deputy of the NYPD and the Queens County D.A.’s office,Mbaical Center Defendants
argue that thewre “legally incapable of conspiring” with the City Defendants under tha- int
corporate conspiracy doctrineSgeDkt. 55 at 11-13 Plaintiff respondshat she has adequately
pled factsto support this claifff and that‘[jjust because one is alleged to [sic] State Actor,
does not make them members of the NYPD, or break-autrporate [sic] conspiracy.”(See
Dkt. 66 at16—17.) In their reply,the Medical Center Defendantdarify that Plaintiff's counsel
misconstrues the argument: “[T]he doctrine applies [not simply becaus&fPédieged that Dr.
Kupferman was a state actor but] because plaintiff alleged that Kupferman ‘actedpagyacd
the NYPD and the Queen County D.A.’s office[.]” (Dkt. 56 at ECF 15.)

Under the intrecorporate conspiracy doctrine, “there is no conspiracy if the
conspiratorial conduct challenged is essentially a single act by a singleratimmpaoacting

exclusively through its own directors, officers, and employees, eacty aeithin the scope of

42 Though making this argument, Plaintiff does not, in fact, provide adequate citation to
the Amended Complaint. For example, Plaintiff argues in her MOL that “Dr. Kupfedinot
begin her extensive investigation notes imbedded in the medical records untilrQ&pBe07,
two days after police were first notified of possible child abuse.” (Dkt. 66 at 16.) udovehe
fails to provide relevant citation to the Amended Caailto support this statement.
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his employment.” Herrmann v. Moore576 F.2d 453, 459 (2d Cir. 1978)itation omitted).
While the Court must accept the factual allegations set forth in the complaint,asrrust also
draw all reasonable inferencesfavor of the plaintiff. See Nielsen746 F.3d a62. Here the
Court infers from paragraphs 157 and 158 tR#intiff is alleging—albeit in exaggerated
language—that Dr. Kupfermanacted in concert with or “acted as a part of the team” that is the
NYPD and the Queens County D.A.’s Offie®t that Dr. Kupferman was attual “employee”
of the NYPD or District Attorney’s Office.Indeed, any inference that Dr. Kupferman actually
worked for those offices iseliedby the Amended Complaint’s allegations that Dr. Kupferman
worked for FMHC. (Am. Compl. 108.) In Herrmann the casen whichthe Medical Center
Defendantgely, there was no question that all defendants accused of conspiracy belonged to a
single corporation.See576 F.2d 453, 459 (“Every one of the defendants . . . was either a trustee
or faculty member oftte Brooklyn Law School[.]”) Therefore, at this stage of theoceedings,
the Court does not findt appropriate to dismiss Plaintiff's conspiracy claim agaibst
Kupferman based on the intcarporate conspiracy doctrine
* * *

Accordingly, the City Defendants’ motion to dismiss Plaintiff's conspiracy claim is
denied as to Detegnan, Moser, Heffernan, and Phelan, and Dr. Landi, but grastéd all
other City Defendantsthe Medical Center Defendantsnotion to dismiss Plaintiff'sSection

1983conspiracy claim islenied*?

43 Furthermore, to the extent that Dr. Kupferman is alleged to have actedagsrdrof
FHMC, the hospital is also liable for the Section 1983 conspir&egNiemann v. Whaler911
F. Supp. 656, 664 (S.D.N.Y. 1996)herebank employeesvho allegedly violated plaintiff's
constitutional rights weracting as agents of defenddnaink, plaintiff could bring § 1983 action
againstank).
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IX. UNREASONABLY PROLONGED DETENTION

Plaintiff also assertsa Section 1983 claim for unreasonably prolonged detention in
violation of her Fourth Amendment rights. (Am. Conmfffl. 225-229.) Specifically, Plaintiff
alleges thaDefendants’ mishandling, concealing, and suppressing of exculpatory evidedce
their intimidation and coercion of withessesused heunreasonably prolonged detentiotd. (
(citing Russo v. City of Bridgepo79 F.3d 196 (2d Cir. 2007).).)

Unreasonably prolonged pretrial detention where exculpatory evidenceaddyre
available can form the basis of a Section 1983 claim against police officersddatian of the
Fourth Amendment’s protection against unreasonable seizBwesso 479 F3d at 208—-09. To
statesuch a claim, Plaintiff must alleg¢hat (1) she has a right to be free from continued
detention stemming frofraw enforcement official mishandling or suppression of exculpatory
evidence, (2) the actions of the officers violated that right,(&nthe offices’ conduct Shocks
the conscience.”Russg 479 F.3d aR05 (citing Cnty. of Sacramento v. Lewi$23 U.S. 833
(1998)). In Russo the Second Circuitonsideredthe following three factoran determining
whetherthe plaintiff's detention was excessive in violation of the Fourth Amendment: (1) the
length of time the plaintiff was incarcerated; (2) the ease with which thépakaty evidence in
the offices’ possession could have been checked; and (3) the alleged intentionality of the
defendants’ behaviorld. at 209.

Applying these standards, the Court finds tRd&intiff has adequately allegean
unreasonably prolonged detention claim against some of the City Defermdntst against the
Medical CenteDefendants.

A. The City Defendants

The City Defendants argubat this claim should be dismissed becgugélaintiff only

recites the elements of the cause of actwml (2)Plaintiff cannot allege the third elemene.,
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that the allegedconduct “shockghe consciencebecause the exculpatory evidence at issue is
not equivalent to the exculpatory evidenc®umsso.

First, he Court disagreesith the City Defendast contention that Plaintiff only recites
the elements of unreasonably prolonged detendod nothing more In the Amended
Complaint, Plaintiff alleges that she was held at Riker’'s Island Jail for aboutykears(Am.
Compl. 11 180, 23% andthat Defendants‘disregarded plainly exculpatory evidenceAn{.
Compl. § 173)“failed to . . . distose evidence inconsistent with plaintiff's guiAm. Compl.q
182), and mishandled and suppressed “exculpatory . . . evideAog” Compl. | 225). Had
Plaintiff only alleged thisher claimwould have been conclusorydowever,Plaintiff provides
specifics regarding these broad allegations.or Example,she alleges that Defendants
mishandled evidence thaAnnie’s injuries could have been causeddsyeogenesis imperfecta
or other natural cause6Am. Compl.§ 137), andthat Dr. Landis statementvas“entirely . . .
unsuppotable by any medical sciencesee Am. Compl.§ 150. She also alleges that Drandi
withheld exculpatory evidence (Am. Compl. { 154), falsely “swore under oath in thealrimi
complaint” that the Lis could have prevented Annie’s death by getting her promptaimedic
attention the night she died (Am. Compl. 1 15hd“ignored signs of rib anterior flaring, and
[the need for] any kind of thorough efgc] exam for eyes, or bones.” (Am. Compl. § 15Z9
the extent thaDets. Degnan, Moser, Phelan, and Heffernan took an active role in investigating
the Lis, the Court can infer thainy exculpatory evidenceoncealed by Dr. Landi was also
known by thee Officer Defendants.From these allegations, the Couanglausibly infer that
these City Defendantailed to disclosemedical evidencethat would havecontradictedDr.

Landi’s diagnosis and thus suppressed evidence that wouledkavipatedlaintiff sooner.
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Second, the Court disagrees with by Defendantscontentionthat the exculpary
evidence in this casei.e., that Annie couldnot have been savedvenif medical care was
sought out sooner dhat shedied due to a condition other than SBE not equivalent to the
definitive and conclusive exlpatory evidenceontemplated by the Second Circuit Russo
(Dkt. 59 at25.) Thefailure toobtain or disclose evidence that is only arguably exculpatory does
not shock the conscienc&ee, e.g., Wilson v. City of New Y,at80 F. Appx. 592, 595 (2d Cir.
2012) (summary order)distinguishingRussobecause the evidence Wilsonwas conflicting
and someof the testimonial evidencat issue identified the defendant as an accomplice to the
charged crime).In Russ@the exculpatory evidence at issue veagdeo surveillance tapthat
showed the perpetrator of the robbery in questighout tattoos on his armd$Russowho was
arrested for the robbery, had distinctive tattoos covering his arms aratedipalerted tle
defendanwfficers that the surveillanogadeo would establish his innocenckl. 200. Here,the
exculpatory evidencthat Plaintiff alleges was concealed is #iisenceof any medical support
for the charge that she caused Annie’s death by SRS (150,135 (asserting that charge of
SBSwas ‘entirely . . .unsupportabléy any medical sciengé thatthe “there wasno evidence,
andno reasonable basi® believe, that plaintiff had any time engaged in any conduct which
could have caused or contributed to Annie’s injuries and deatll that “there waso clinical
or diagnostic medical evidence to support a finding of SBS [based on #érgoadition]”
(emphasis addef) Although the Amended Complaint is not a model of clarity, the Court infers
that Plaintiff's unreasonably prolonged detention claim is based on the altegjsdi the City
Defendants knew from conversations with, or information pexvithy, the Medical Ceer
Defendantghat there was no medical support for the conclusion that Annie died from SBS or

that earlier medical intervention could have prevented her-deathclusions that were central

56



to the case against Plaintiffand that the City Defendants concealed this information for over
four years while Plaintiffemainedn prison. At this stage of the litigatiorthe Court takes these
allegations as trdei.e., that there was definitive and conclusive exculpatory eevad—and
finds tha Plaintiff hasadequately pkéthe third element of her unreasonably prolonged detention
claim.44

Accordingly, e City Defendants’ motion to dismiB$aintiff's unreasonably prolonged
detentionclaim isdenied ago Dds. Degnan, Moser, PhelaandHeffernan, and Dr. Landbut
granted as to all other City Defendants.

B. The Medical Center Defendants

The Medical Center Defendantsontend thatPlaintiff cannot state a claim for
unreasonably prolonged detention against Dr. Kupferman because that claim can oolghe br
against law enforcement officergDkt. 55 at 12.)Plaintiff, citing no legal authorityargues that
the Second Circuit's holding iRussoshould be extended to ndéeaw-enforcement officials.

(Dkt. 66 at 19.) Plaintiff alsoargues that as long as the defendant acted under color of state law,
thatdefendant is subject to an unreasonably prolonged detention claim recogniaeccbyrt in
Russo.The Court disagrees with Plaintiff's ovemxpansiveand unsupporteceading ofRusso

In Russothe Second Circugpecifically stated that a plaintiff has a right to be free from

prolonged detentiofistemming fromlaw enforcement official mishandling or supessionof

exculpatory evidence . ..” See Russod79 F.3d aR05 (emphasis added)lndeed, all three

44 While the City Defendants cite to a string of cases in suppdtiedf argumentrtat
Plaintiff hasfailed to adequately plead a claim of unreasonable detesg@kt. 59 at 26), the
courts in those cases dismissed the claim either at the stage of summary judgaftentadtrial
was conducted.See Nzegwu v. FriedmahNo. 16-CV-02%94, 2014 WL 1311428 (E.D.N.Y.
Mar. 31, 2014)Harewood v. Braithwaite64 F. Supp. 3d 384 (E.D.N.Y. 2014)hompson v.
City of New York603 F. Supp. 2d 650 (S.D.N.Y. 2009gckson v. City of New YQrk9 F.
Supp. 3d 161 (E.D.N.Y. 2014). Citations to such cases are not persuasive.
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prongsof the test fordetermining whethean unreaswably prolonged detentionas occurred
expressly references conduct by a law enforcementeoffteee id There is nothing ilRusscor
any case applyinBussahat suggests that nétate individuals or entities can be held liable for
unreasonably prolonged detentioSeg e.g, Jackson v. City of New YQrR9 F. Supp. 3d 161,
178 (E.D.N.Y. 2014) (Russohas been narrowly construed to involve situations whelaw
enforcement official has mishandled or suppressed readily available exculpaidence . . .
."); Harewood v. Braithwaite64 F. Supp. 3d 384, 4603 (E.D.N.Y. 2014)Thompson v. City of
New York 603 F. Supp. 2d 650, 656 (S.D.N.Y. 2008j|son v.City of New York480 F. App’X
592, 59495 (2d Cir. 2012) (summary ordeNelson v. Hernandes24 F. Supp. 2d 212, 2256
(E.D.N.Y. 2007). Nor does Plaintiff cite any such case law.

Accordingly, the Medical Center Defendantmotion to dismiss Plairffis unreasonably
prolonged detention claims to thems granted in its entirety

X. DUE PROCESS

Under the Due Process Clause of the Fourteenth Amendment, no State shall “deprive any
person of life, liberty, or property without due process of law.” U.S. Const. amend. X1V, § 1.
This prohibition applies to municipalitiesSee Horvath v. Westport Library Ass362 F.3d 147,

151 (2d Cir. 2004) (stating that the Fourteenth Amendment due process right applies only to
government entities whose actiomyrbe fairly attributed to the State).

The Due Process Clause was “intended to secure the individual from the arbitrary
exercise of the powers of governmenDaniels v. Williams474 U.S. 327, 331 (1986) (quoting
Hurtado v. California 110 U.S. 516, 52711884)). Procedural due process requires that
government action depriving andividual of substantial interest in life, libertpr property “be
implemented in a fair mannerUnited States v. Salernd81 U.S. 739, 746 (1987p5ubstantive

due process, as recognized by the Supreme Qmarg “certain government actions regardless of
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the fairness of the procedures used to implement them,” in order to “prevenhgental power
from being used for purposes of oppressioBPaniels, 474 U.S. at 331 (citation and quotations
marksomitted); McClary v. O’'Hare 786 F.2d 83, 88 (2d Cir. 1986). “In other words, while a
proceduraldue process claim challenges the procedure by which [deprivation of liberty] is
effected, a substantive dpeocess claim challenges the ‘fact of {deprivation’] itself.” See
Southerland v. City of New York80 F.3d 127, 142 (2d Cir. 201{3lteration in original
omitted) (differentiating a procedural due process claim from a substantive due pctaiegs
see also Kerry v. Din135 S. Ct. 2128 (2015) (“[T]here are two categories of implied rights
protected by the Due Process Clause: really fundamental rights, whiabt tentaken away at
all absent a compelling state interest; andsefundamental righs, which can be taken away so
long as procedural due process is observed.”).

The Court interpretBlaintiff's due proess claim, set forth in herewventhcause of actiaon
to be based on the allegét) concealment of exculpatory evidence,, aBrady violation (Am.
Compl. 111 232-233), (2) fabrication of evidenced.), (3) failure to investigateAm. Compl. |
235),(4) violation of the right to a speedy trighh. Compl.§ 234), and5) violation of theright
to be treated with dignity during her piatrdetention(Y 236). While Plaintiff does notlearly
articulate whichdue processclaims are procedural and which are substantive, the Court
interpretsthe first twoclaims regardng themishandling of evidengéo be procedurét, and the

others to be substantive.

45“The Supreme Court has never definitively held wheBradyis based on substantive
or procedural due process. Nevertheless, it seems clear that it is a proceduratelse gspect
of the criminal defendant’s right to a fair trial.” Martin A. Schwaffhe Supreme Court’s
Unfortunate Narrowing of the Section 1983 Remedy for Brady Violati@msmpion, May 2013
at 58, 59. As for Plaintiff's fabrication of evidence claim, itusclear whether Plaintiff
characterizest as a procedural or substantive due process claiBeekt. 66 at20 (“Dr.
Kupferman’s actions [of fabricating evidenaater alia,] deprived Plaintiffof the right to a fair
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A. Procedural Due Process

A procedural due process violation occurs when the government deprives a person of a
protected life, liberty, or property interest without first providing notice and an wypityrto be
heard. See B.D. v. DeBuonp130 F. Supp. 2d 401, 4323 (S.D.N.Y. 2000). “To determine
whether a Section 1983 due process claim is plausibly alleged, the Court evaluates the
sufficiency of the allegations with respect to the liberty or property inteteged ad the
process due before deprivation of that interebtdrton v. Town of Islip97 F. Supp. 3d 241, 266
(E.D.N.Y. 2015);see also Ciambriellc292 F.3dat 313.

Here,Plaintiff has asserte8ection1983 due procesdaimsthat areoften referred to as
fair trial claims. “A fair trial claim is a civil claim for violations of a criminal defendant’s
Fourteenth Amendment due process rightsdppiano v. City of New Yark40 F. App’x. 115
118(2d Cir. 2016) (citingRamchair v. Conwagy601 F.3d 66, 73 (2@ir. 2010)). A defendant’s
right to a fair trial is violated when exculpatory evidence is withhedd whena Bradyviolation

occurs (see Brady v. Maryland373 U.S. 83 (1963) and also when an officer forwards

trial under the doctrine giroceduraldue process.” (emphasis adde®)t seeDkt. 61 at24-25

(first laying out the law of substantive due process and then immediately ifajlabwvith a
discussion of Plaintiff's claim of fabrication of evidence, among other cJginRegardless,
courts in this Circuit haveharacterized the righto be protected againghe deprivation of
liberty based on fabricated evidence as a procedural due prssessSee Coffey221 F.3dat
348-49(the use of fabricated evidence amounts to a deprivation of liberty without due grocess)
see alsa@leanLaurent v. BowmarNo. 12cv-2954,2014 WL 4662221, at *12 (E.D.N.Y. Jul. 7,
2014);Zachary v. City of Newburghi3-cv-5737, 2014 WL 1508705, at*8 (S.D.N.Y. Apr. 1,
2014) (dismissing plaintiff's substantive due process claim but finding thatifflalleged a
procedural due process claim based on fabricated evideMa&)pnado v. City of New Yark

No. 11cv-3514, 2014 WL 787814, at * 12 (S.D.N.Y. Feb. 26, 2014) (dismissing plaintiff's
substantive due process claim but noting that plaintiff'gidabon of evidence claims may
proceed “via the Fourth Amendment and the procedural component of the Fourteenth
Amendment’'s Due Process ClausePinter v. City of New York976 F. Supp. 2d 539, 576
(S.D.N.Y. 2013) (recognizing a separate “fabricatt@sed due process claim”).

60



fabricated evidence to prosecutdRseciuti, 124 F.3d at 130“A plaintiff need not have gone to
a full trial on the merits in order to have an action&@aletion 1983 claim based on the denial of
a fair trial” Maromyv. City of New YorkNo. 15-CV-2017, 2016 WL 916424, at *9 (S.D.N.Y.
Mar. 7, 2016) see Ricciuti 124 F.3d at 127 (plaintiffs who brought a Section 1983 claim for
right to a fair trialhadtheir criminal charges dismissed pretrial)

The Court finds thatPlaintiff has adequately alleged fair trial claims agaiDsts.
Degnan, Moser, Phelan, aknéffernan Dr. Landi, andhe Medical Center Defendants

1. Bradyviolation claim

The Supreme Court held that a prosecutor violates a criminal defendant’s dugs proce
right when the prosecutor fails to disclose favorable material to the dafefida@spective of
the good faith or bad faith of the prosecutiolfady, 373 U.Sat 87;see also Poventud v. City
of New York750 F.3d 121, 155 (2d Cir. 2014) (“[T]he constitutional right defineBrayly. . .
is the criminal defendant’s procedural due process right to the disclosure of tevitheth is
material to his guilt or punishmefit( quotingCone v. Bell556 U.S. 449, 469 (2009)Police
officers also “can be held liable f@&rady due process violations under 8§ 1983 if they withhold
exculpatory evidence from prosecutor8ermudez v. City of New York90 F.3d 368, 376 n.4
(2d Cir. 2015). Once a police officer turns over exculpatory evidence to the prosecutor, tha
officer satisfies his obligations undBrady. Walker v. City of New Yor#©074 F.2d 293, 299 (2d
Cir. 1992) (“It is appropriate that the prosecutors, who possess the requisite legalnademe
charged with the task of determining which evidence constitBitady material that must be
disclosed to the defense.’3ee also Blake v. Racd87 F. Supp. 2d 187, 24% (E.D.N.Y.
2007) (noting that the Second Circuit had extendedBhady obligations to police officerg

that they are required to turn exculpatory evidence over to the prosecutors).
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“A classic Brady violation contains three elements: ‘The evidentdasaue must be
favorable to the accused, either because it is exculpatory, or because it is ingpetcti
evidence must have been suppressed by the State, either willfully or inadyeatethiprejudice
must have ensuéd. Fappiano v. City of New Ykr 640 F. App’x. 115, 118 (2d Cir. 2016)
(summary order) quoting United States v. Rivas877 F.3d 195, 199 (2d Cir. 2004))'To
establish prejudice, a plaintiff must show the evidence was material; i.ethewhthe
‘evidentiary suppression undermines confidence in the outcomes of the trial.”at 118
(quotingLeka v. Portuondo257 F.3d 89, 104 (2d Cir. 2001)).

Here, Plaintiff has sufficiently pled heBrady violation claim againstDets. Degnan,
Moser, PhelanandHeffernan, DrLandi, and Dr. Kupfermarf® The AmendedComplaint states
that “the Officer Defendants failed to . . . disclose evidence inconsisténphaittiff's guilt, did
not document or inform the district attorney’s office of exculpatory eviddaod] falsely
reported facts in reports and search warrant affidavitarh. (Compl.§ 178 (emphasis added).
Plaintiff also alleges that Defendantsidliciously concealedmaterial exculpatory evidence”
(Am. Compl.f 233 (emphasis added)), and that prejudice ensued because it resulted in her arrest
(Am. Compl.q 238). In addition, as previously discussed, the Amended Complaint describes the
nature of this exculpatory evidence as relating to the false conclusions loariagti and/or Dr.
Kupferman regarding the causes of Annie’s death, which implicated Plamditier husband in

their daughter’s deathld{ 11 150, 152, 164.)

46 pPlaintiff's due process claim und@&rady is distinct from her malicious prosecution
claim. See Fappiano640 F. App’x at 12621 (differentiating plaintiff’s malicious prosecution
claim from his “fair trial” claim stemming fromdefendants allegeBrady violation); Alexander
v. McKinney 692 F.3d 553, 55&7 (7th Cir. 2012) (listing the elements of a malicious
prosecution claim and the elements of a due process claim Brat®r and identifying lack of
probable cause as a reqoment only of the former).
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2. Fabrication of Evidencelaim

Separate from her malicious pezutionclaim, Plaintiff allegesa procedural due process
violation based oDefendantsalleged fabricabn of evidence. (SeeAm. Campl. § 233.}’ The
claim of denial of the right to a fair trial due to fabricated evidence stems the Sixth
Amendment and the Due Process clauses of the Fifth, Sotiteenth Amendments of the U.S.
Constitution. SeeHolbrook v. Flynn 475 U.S. 560 (1986%ahrey v. City of New YaorkNo. 98-
4546, 2009 WL 1024261, at *16 (S.D.N.Y. Apr. 15, 2009) (characterizing plaintiff's right to a
fair trial claim as an action for violation of his right to procedural due prooessd in the Fifth,
Sixth, and Fourteenth Amendment$jabrication of evidence constitutes a violation of this right
to a fair trial. Coffey 221 F.3dat 344 (“[T]here is a constitutional right not to be deprived of
liberty as a result of the fabrication of evidence by aegmment officer acting in an
investigatory capacity, at least where the officer foresees that he himiseise the evidence
with a resulting deprivation of liberty);”Brandon v. City of New Yorik05 F. Supp. 2d 261, 276
(S.D.N.Y. 2010) (noting that the Second Circuit has permitted “claims for both malicious
prosecution and a denial of his right to trial based on the same alleged fabricatictheateVi
(citing Ricciuti, 124 F.3dat 130-31);see als&Zahrey 2009 WL 1024261, at *8 n.14 (S.D.N.Y.
Apr. 15, 2009) (Because evidence fabrication serves to both improperly charge and/or arrest a
plaintiff as well as unfairly try him, th€offeyviolation, in its essence, involves aspects of both
the Fourth Amendment and procedural due proceddyers v. Cny. of Nassau825 F. Supp. 2d

359, 367 (E.D.N.Y. 2011) (noting that when a police officer turned over fabricated ewitten

47 Specifically, Plaintiff alleges that Defendants “created and fabricated evidence t
create the appearance of probable cause to believe that plaintiff had abused her{daugh
[and] developed and cultivated witnessesesiity falsely . . . .” Am. Compl. § 233.)
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the prosecutor, such conduct can be redressed, ndBr@aglaviolation, but as a deprivation of
liberty on the basis of false afabricated evidence).

To state a claim of fabrication of evidence, a plaintiff must allege that “an (1)
investigating official (2) fabricat[ed] information (3) that is likely to influercgury’s verdict,
(4) forwards that information to prosecutorsdgb) the plaintiff suffers a deprivation of life,
liberty, or property as a result.Garnett v. Undercover Officer C003838 F.3d 265, 280 (2d
Cir. 2016).

a) The City Defendants

The City Defendants assert that Plaintifffabrication of evidenceclaims should be
dismissedor three reasons: (Ijone of the City Defendants could have possibly fabricated the
SBS medical evidence, and the Complaint does not credibly allege that Dii ‘ifabricated”
evidence of SBS(2) ADA Bishop is absolutely immune frothe claims; and(3) the claims are
time-barred because Plaintiff was always aware of her theory that Annie died frometiagen
disorder and ndrom any action taken by Plaintiff or her husband. (Dkt. 587a28) Plaintiff
provides a somewhdiaphazed analysis in response and argugBet.] Degnan states ‘that he
was informed by Dr. Landi that earlier medical attention for the complainalat bave resulted
in the complainant’s survival, and that the lack of immediate medical attentiorbotedrto the
complainant’s death’. . .Whether such a statement was fabricatedsisoderable.” (Dkt. 61 at
25 (citing Plaintiffs Exhibit B, Criminal Court Complaint inPeople v. Ying 0L).
Notwithstanding Plaintiff's cursorgesponse to the City Defendanarguments, the Court finds
that Plaintiff has adequately alleged a plausible claim of fabrication of radgainst Dets.

Degnan, Moser, Heffernan, and Phelan, and Dr. Landi.
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Although Plaintiff fails to identify the releyant paragraphs of the Amended Complaint,
except forParagrapt233, theAmendedComplaintdoes contain allegations tict that support
her fabrication of evidence claimith regard tothese City Defendants (SeeAm. Compl. 1
145, 146, 150160, 178.) $ecifically, Plaintiff alleges that Det. Degnan signed the criminal
court complaint in spite of his knowing that its content was not true (Am. Compl.  145), that
Plaintiff was arraigned based on the fabricated information Defendamtartled to the Digist
Attorney’s Office (Am. Compl. 1 146), and that Defendants “falsely repoaietd n reports and
search warrant affidavits, and fabricated oral statements of wasie$dm. Compl. 7 178%
Plaintiff also alleges that Dr. Landi swore under oath in the criminal comptaihthad Annie
received medical care sooner, she could have sur#gethct that was, according to the
Complaint, “false, misleading, and perjurious, and entirely unsugmporte. by any medical
science . . . .” (Am. Compl. T 150.At this stage of the litigation, the Court takes these
allegations as truei.e., that the content of the criminal complaint, reports, and search warrant
affidavits contained false informationathcertainCity Defendand knowingly provided and/or
swore te—and finds that Plaintifhasadequately pled her fabrication of evidence clagmainst

Dets. Degnan, Moser, Heffernan, and Phelan, and Dr. Landi.

b) The Medical Center Defendants

As previously dscussed(see supraSections X.A.], Plaintiff has alleged that Dr.
Kupfermanignored evidence suggesting that Annie’s death was not caused by SBS and provided

false information to Dr. Landi, who based her conclusions atfalse information.

48 As previously discussed, because the Amended Complaint does not allege direct
involvement by all Defendants in the investigation of Plaintiff's case, thesmp grleadings are
insufficient in themselves tdate a fabrication of evidence claim as to those City Defendants as
to whom there are no specific allegations of involvement.
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Although theMedical Center Defendants argue that “the [Amended] Complaint does not
contain an allegation regarding violation of plaintiff's right to a fair triaBeDkt. 56 at10), the
Court disagrees, given the numerous allegations of fabrication of evidedBe. Kupferman’s
allegedfailure to consider Annie’s lab resulisat wereconsistent with metabolic bone disease
(SeeAm. Compl. 19122, 145, 146, 150, 178, 232, 233.) Even though, as the Medical Center
Defendants point out, the Amended Complaint does specifically mention the Fifth
Amendment, the Court finds that the factual allegations in the complaint havetlgev#&edical
Center Defendansufficient notice of this claim?®

3. Statute of Limitation®Vith Respect to Fair Trial Claims

Having found that Plaintiff adequately pled bdtbr Brady violation and fabrication of
evidence clainagainst the City Defendanésd the Medical Center Defendanitse Court turns
to those Defendants’ argument that these claimstiane-barred(seeDkt. 59 at28). The City
Defendants contenithat Plaintiff's fair trial claim accruedt the time of her arrest becaushe
was always aware of her theory that her baby died from a genetic disordeotasualy action
taken by plaintiff or her husband.”Id() In respone to ths argumentpPlaintiff simply states,
without citing any legal authoritythat her procedural due process claim is not time barred
because “Federal equitable tolling standards should apply.” (Dkt. Z8l)atlaintiff makes no
other argument. Notwithstanding Plaintiff'sinadequateresponsethe Court finds the City

Defendants’ argument unpersuasive.

49 The Medical Center Defendants also assert that even assuming that Dr. Kupferman
diagnosed Annie with SBS and that she faileddosider alternative causes for Annie’s death,
Dr. Kupferman cannot be liable for violating Plaintiff's right to a fair trial lseaPlaintiff's
indictment was based on her failure to seek timely medical attention and ndt drader.
Kupferman’s opinion®n the cause of Annie’s death. (Dkt. 56 at 10.) The Court this argument
unpersuasiveas it is plausible that Dr. Kupferman’s conclusion that Annie died of SBS
proximately caused Plaintiff's indictment for failure to seek medical attestioner.
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Fabrication of evidence claims accrue “when the plaintiff learns that evidence was
fabricated and an injury was caused by the fabricati@afr v. City of New YorkNo. 1+Civ—
6982, 2013 WL 1732343t *6 (S.D.N.Y. Apr. 19, 2013) (“[P]laintiff arguably learned of the
alleged fabrication as soon as the criminal complaint vied &nd certainly no later than when
[the defendant] took the stand at [ ] trial . "); see alsdGarnett v. Undercover Officer CO039
No. 13-cv-7083, 2015 WL 1539044, at *4 (S.D.N.Y. Apr. 6, 201B)A fabrication of
evidence] claim accrues when the officer forwards the false information tadkecptors.”)
Because t statute of limitations is an affirmative defen$g,he burden is on the defendant to
establish when a federal claim accru€sdnhzalez v. Hasty51 F.3d 318, 322 (2d Cir. 2011).

Here, the Court finds that the City Defendants havesstablished that Plaintiff lew all
along that she ha®rady violation and fabrication of evidence clansimply because she
believed in her innocengéhe City Defendaist contrary assertiois toosweeping At a Jaauary
2, 2013 status conference, Pldintearned that ADA Bishop moved to dismiss the criminal
charges against Plaintiff because Dr. Kupferman informed ADA Bishop that’Anbrain
injuries were so severthat immediate medial intervention would likely not have savéer.
(SeeDkt. 63atEx. F at ECF 6.)Therefore, it is plausible to infer that January 201®laintiff
spedfically learned thatshe might havea fabrication of evidence claimgainst the City
Defendantdased on Dr. Landi’'sarlier contraryassessmeraf how Plaintiff was responsible for
Anni€'s death, in part, because Plaintiff failed to get medical attention for hehteéauwgiickly
enough. SeeMitchell v. Home 377 F. Supp. 2d 361, 373 (S.D.N.Y. 20Q%A] fair trial claim
premised on fabrication of evidence acsrwéhen the plaintiff learns or should have learned that

the evidence was fabricated and such conduct causes the claimant some injuigp]Véat v.
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Geraci 23 F.3d 722, 72425 (2d Cir. 1994))see also Bailey v. City of New Yp® F. Supp. 3d
424, 444 (E.D.N.Y. 2015) (sam®).

As for Plaintiff's Brady violation claim,the Court cannoassess when it was that the
claim could have plausibly accrued because Plaintiff does not specificaflge allvhat
exculpatory evidence the City Defendants concealed. However, because thesf€ngddts
have the burdenf establishing that the statute lohitations has expiredandin light of the
cursory argument put forth by tiaty Defendants, the Coudenieshe City Defendants’ motion
to dismiss Plaintiff's fair trials claims on statute of limitatiogr®unds with respect tDets.
Degnan, Moser, lkelan, Heffernan, and Diandi. For the reasons previously discussédu t
Medical Center Defendantsotion to dismiss Plaintiff's fair trials claims against thenalso
denied

B. Substantive Due Process

“[D]ue process protection in the substantive sense limits what the governmedbrma
both its legislative, and its executive capacities . . Crity. of Sacramento v. Lewis23 U.S.
833, 845 (1998) (citingsriswold v. Connecticut381 U.S. 479 (1965ndRochin v. California
342 U.S. 165 (1952)). “The protectionssibstantivedue process have for the most part been
accorded to matters relating to marriage, family, procreation, and theaibbdily integrity.”
Albright v. Oliver 510 U.S. 266, 273 (1994)“[C]riteria to identify what is fatally arbitrary

differ depending on whether it is legislation or a specific act of a gowantal officer that is at

°0 This conclusion is not inconsistent with the Court’s finding that the fact that Fiaintif
might not have known until long after her arrest that there was evidbatecould have
supported her claim of innoceresuch as Dr. Kupferman’s contrary conclusion about the
preventability of Annie’s death-did not warrant equitable tollingSee suprat Section IV.B.
In analyzing specifically the accrual of a fabrication of evidence claim, whertifPl@arned of
the alleged fabricated evidentethe triggering date, but not so for a claim of false arrest or
malicious prosecution.
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issue.” Cnty. of Sacrament®23 U.S. at 845 [F] or executive action to violate substantive due
process, it must be so egregious, so outrageous, that it may fairly be said to hshock t
contemporary conscience.Bolmer v. Oliveira 594 F.3d 134, 142 (2d Cir. 2010) (citatiand
guotationsmarks omitted). “It is not enough that the government act [was] ‘incorrect er ill
advised[.]” Cox v. Warwick Valley Cent. Sch. Dj€54 F.3d 267, 275 (2d Cir. 2011) (quoting
Kaluczky v. City of White Plain®7 F.3d 202, 211 (2d Cir. 1995)). “Only the most egregiou
official conduct can be said to be arbitrary in the constitutional sense and therefore
unconstitutional.”ld. (citation and queaition marks omitted

1. Failure tolnvestigate

Against theMedical Center Defendantsnd Dr. Landi,Plaintiff asserts a clainbest
characterized as claim of failure to investigatein violation of Plaintiff's substantive due
process riglst. (SeeAm. Compl. 235 see alsdDkt. 66 at20.)** More specifically, this claim
is based on the argumehttthe Medical Center Defendanssd Dr. Landi failed to “exhaust all
possibilities” before rendering an SBS diagnparsd therefore violated Plaintiff's liberty.S¢e
Dkt. 66 at 2621, Am. Compl. T 238 (“Defendants’ conduct precipitated and caused the

sequence of events that ultimgtetsulted in the deprivation of plaintiff's liberty . . . .”).)

1 The City Defendants interpret Paragraph 235 of the Amended Complaint as stating a
claim of professional malpractice, and argues that “such a claim is nozablg under § 1983.”
(Dkt. 59 at 2829;id. at 26 (“For good measure, [Plaintiff] appears to include a professional
malpractice claim of sorts against defendants Landi, Kupferman and FHMC .). Thik is a
misunderstanding of Plaintiff's allegation. A more suitable reading of Pl&ngffegation in
Paragraph 235 would be that it is touching on the “professional judgment” standard that is
discussed in the context of substantive due process claims. The Supreme Courtutakedrti
this “professional judgment” standard Woungberg v. Romeat57 U.S. 307 (1982). The
Supreme Court held ir¥oungbergthat State officials are liable for treatment decisions
concerning involuntarily committed mental health patients only if the officialgsides were
“such a substantial departure from accepted professional judgment, practigmdards as to
demonstrate that the person responsible actually did not base the decision on sgofeatjud
Id. at 323 (citation and quotation marks omitted).
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Both groups oDefendantxontend thatll of Plaintiff's substantivedue process claims
are solely based on Plaintiff's Fourth Amendment claimsfalse arrest, malicious abuse of
process, and conspiracy, ahds are duplicative of her Fourth Amendment claims and should be
dismissed (SeeDkt. 55 atl14; Dkt. 56 atl10; Dkt. 59 at26.) Plaintiff respondghat “the Fourth
Amendment does not ‘cover eause of action for government abuse of process in the
invesigation or pursuit of a suspectand that she thereforbas aseparate, standalone
substantive due process claim against certain Defendants for fédingvestigate other
explanations for Anie’'s death beforeoncluding that she died froBBS (Dkt. 66 at @ (citing
Russo v. City of Hartfordl84 F. Supp. 2d 169, 184 (D. Conn. 2002)).)

“The right [to be free from arbitrary government action,] to the extentgtsexs the right
to be free barbitrary government actiotinat infringes a protected riglit Connor v. Pierson
426 F.3d 187, 200 n. 6 (2d Cir. 2009)ere, Plaintiff does not provide adequate legal support
for her assertion o& substantive due process right to have investigatifigals “exhaust all
possibilities” that could have explained the cause of Annie’s dedtite concluding that it was

SBS (SeeDkt. 66 at 2621.? Moreover, &en though Plaintiff attempts to distinguish her

52 In her MOL, Plaintiff argues that, “Plaintiff properly pleads that [the Mad@enter]
Defendants failed to exhaust all possibilities before rendering an SB$siagnd adopted an
improper burden shifting presumption that presumes subdural hemoghsgiaused by abuse.

(FAC 11 122, 160, 208, 235, 257). . . . Kupferman’s actions shocked the conscious [sic] because
Plaintiff had the right to liberty protected under the Fifth Amendment and Kupferman and
FHMC acted ‘so outrageous [sic], that it may fairly be said to shock oméeroporary
conscience.” (Dkt. 66 at 221 (citation omitted).) Plaintiff cites to one Middle District of
Pennsylvania casésbell v. Belling 983 F. Supp. 2d 492 (M.D.P.A. 2012), but does not discuss
the case. Setting asidiee fact that this case is not Second Circuit lsbell does not even
support a finding that the protection of substantive due process creates an obligation for a
government official to follow alternative investigatory paths. Inde&d, ¢ourt inlsbell
concluded that where the plaintiff went “to the emergency room with an infantisgffeom
subdural hematomas, retinal hemorrhaging, reinoschisis, and rib fractures . . hgamijiries

were later revealed to have been caused by a Vitamin D deficiency and congeka@ta)’rthe
defendant’shild abuse diagnos@id notshock the conscienced. at 500. Thdsbell court also
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substantive due process claim from her Fourth Amendroknms, Plaintiff's failure to
investigate claimat the end of the daig based on her substantive due process right to be free of
prosecution and arrestithout probable caus® Cf. Campbel] 2000 WL 194815, at *3
(“allegations ofan officer’'s failure to investigate are considered under the rubric of false
imprisonment, false arrest, or malicious prosecutionThis is evidenag by Plaintiff's own
brief andthe Amended Complaint, whichoth statethat Defendantsfailure to investigate
“effectuated Plaintiff's arrest™ (Dkt. 66 at 22.)

“As a general matter, [the U.S. Supreme Court] has always been reluctapaital ¢ike
concept of substantive due process because the guideposts for responsible dadcrgiamminis

unchartered area are scarce and ageded.” Albright, 510 U.S.at 2712 (citing Collins v.

explained that “mere negligence or deliberate indifference on the part of the Dedejnntaietr
Third Circuit law was] insufcient to support a substantive due process clailah.’at 499-500.

53 The Court is not persuaded by Plaintiff's relianceRusso v. City of Hartfordl84 F.
Supp. 2d 169 (D. Conn. 200) attempting to distinguish her substantive due process fadure
investigate claim from her Fourth Amendment claims. Rimsso the court stated, “[W]hile
claims arising from a plaintiff's arrest and prosecution would fall withendcope of the Fourth
Amendment, that Amendment would not cover a cause of action for government abuse of
process in the investigation or pursuit of a suspeldt.’at 184. However, the plaintiff IRusso
specifically argued that “allegations of a conspiracy to discredit him, jeaft@chis arrest, and
continued harassment state aroldor substantive due processltl. It also appears that the
plaintiff in Russoalleged injury besides his arrest and prosecution that was caused by the
defendant’s violation of his substantive due process righits(*Supporting his substantive due
process cause of action, Russo claims that the [defendants] conspired to ruis Bueskbility .
....7). In contrast, the sole injury Plaintiff alleges here relating to heramnthat due process
violation claim is deprivation of liberty,e., her arest and incarceration.SéeAm. Compl. |
238.)

5 The overlap between Plaintiff's substantive due process failure to invesiiggteer
Fourth Amendment claims is further evidenced by the Due Process section Aringmeled
Complaint, which begins with a paragraph stating, “By the conduct and actions described above,
defendants . . . violat[ed] rights secured to plaintiff by the Constitution of thedsitges . . .
including, but not limited to, Plaintiff's Fourth and Fourteenth Amendment rights.” . (Am
Compl. 11 231, 238) and closes withter alia, a paragraph that states, “Defendants’ conduct
precipitated and caused the sequence of eventaltivagately resulted in the deprivation of
plaintiff's liberty . . . .” (Am. Compl. 1 238.)
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Harker Heights 503 U.S. 115 (1992)). The Supreme Court has instructed that€fgv]a
particular Amendmenfprovides an explicit textual source of congtonal protectioh against a
particular sort of government behavitthat Amendment, not the more generalized notion of
substantive due processnust be the guide for analyzing these claim$d: at 273 (Quoting
Graham v. Connqr490 U.S. 386, 395 (1989) and holding that substantive due process cannot
afford plaintiff relief when the plaintiff “ask[ed] [the Supreme Court] toognize a substantive
right under the Due Process Clause of the Fourteenth Amendment to be free fmomalcri
prosecution esept upon probable cause”)n light of this guidance and given the plain overlap
between Plaintiff's substantive due process claim alleging a failure to iratestigd her Fourth
Amendment claimghe Courtfinds that, to the extemlaintiff has a viale failure toinvestigate
claim®, it falls under the Fourth Amendment rubricHere, Plaintiff's claim of failure to
investigate, as a practical matter, will be subsumed by all of her other S&8®laims.
Accordingly, both the CityDefendantsand tte Medical Center Defendantsotiors to

dismiss Plaintiffs substantive due process claim based failare to investigatare granted

% Whether the lleged failure to investigate gives rise to a constitutional claim is far from
clear. Courts have explained that failure to pursue a particvestigative patidoes not give
rise to an independent due process claim apart from claims of false artesoun@rosecution,
or violation of right to a fair trial. See, e.g Blake v. Race487 F. Supp. 2d 187, 212 n.18
(E.D.N.Y. 2007) (rejecting an independent due procksm of failure to investigatand finding
the allegations of failure to investigatbould be regarded as part of plaintiff's false arrest and
malicious prosecution clairjisStokes v. City of New Yorko. 5-CV-0007, 2007 WL 1300983,
at *6 (E.D.N.Y. May 3, 2007) (“[1]t is welbettled that there is no independent claim for a police
officer’'s purported failure to investigate; rather, such allegations arsidered, to the extent
they are relevant, within the frework of claims for false arrest, false imprisonment, or
malicious prosecution.”Newton v. City of New Yark66 F. Supp. 2d 256, 278 (S.D.N.Y. 2008)
(“[Tlhere is no constitutional right to an adequate investigatioAccepting [plaintiff's]
allegationsas true, his rights were violated as a result of the malicious prosecution, not the
failure to investigaté); McCaffrey v. City of New YorlNo. 11cv-1636, 2013 WL 494025, at
*5 (S.D.N.Y. Feb. 7, 2013) (“[A] ‘failure to investigate’ is not independemtgnizable as a
standalone claim.”)
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2. Speedy Trial

Plaintiff also alleges that she was denied a speedy trial, in violation of hieumidgr the
speedy trial clause of the Sixth Amendme(BeeAm. Compl.| 234.) The Sixth Amendment
guarantees that “[i]n all criminal prosecutions, the accused shall enjoigiihé¢ora speedy and
public trial.” U.S. Const. amend. VISpecifically, Plaintiff alleges that she was held for more
than four years in pretrial detenti@mdthat all Defendants encouraged this for the purpose of
using Plaintiff’'s confinement as a bargainirgpcto pressure her husband to plead guil#m (
Compl. T 234.)

The Medical Center Defendantargle that Plaintiff failed to allegeother than in
conclusory fashionthe causatiorelement of this claim with respect to thvedical Center
Defendants (SeeDkt. 55 at 14. The Court agrees.

A Section 1983 action, “like its state tort analogs, employs the principleoainmate
causation.” Townes v. City of New Yqrk76 F.3d 138, 146 (2d Cir. 199%ge also Higazy v.
Templeton505 F.3d 161, 181 (2d Cir. 2007) (Jacobs, C.J., concurring) (“Our cases affirm that
traditional tort law principles apply equally to a Section 1983 plaintiff and requirddhshow
the causal link from the original police misconduct up to the point of injury in order tegdroc
on his claim.”) “It is well settled that the chain of causation between a police officer's unlawful
arrest and a subsequent conviction and incarceration is broken by the intervenangg exfer
independent judgmefit Townes 176 F.3d at 147 Here Plaintiff fails to allege any facts to
support a causal link between the Medical Center’s alleged conduct and the unreasdeable de
in Plaintiff criminal case being resolved.

The City Defendants do not discuBkintiff's speedy trial claim in theirrkefing. In any
event, the Court finds that Plaintiff's allegations that Defendants soughtetchersas a

“bargaining chip” to obtain a guilty plea from her husband, coupled with theyéaurdelay in
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her case being resolved and her case being disnsbsetly after her husband’s conviction, is
sufficient to state a speedy trial claim as to the City Defendants who wereedvin her
prosecution.

Accordingly, the Courtdeniesthe City Defendarg’ motionto dismiss Plaintiff's speedy
trial claimas to ts. Degnan, Moser, Phelan, Heffernan, and Dr. Labdtgrantsthe Medical
Center Defendast motionto dismiss this claim as to them

3. Unconstitutional Conditions of Confinement

Plaintiff also allegeshat certain conditions of confinemewuiolated hersubstantive and
proceduraldue process rights (Am. Compl. § 236.5® “A pretrial detainee’s claim of
unconstitutional conditions of confinement are governed by the Due Process Clailge of
Fourteenth Amendment, rather than the Cruel and Unusual Punish@lanse of théighth
Amendment.” Darnell v. City of New YorkNo. 15-287Q slip op. a26 (2d Cir. Feb. 21, 2017)
(citing, inter alia, Benjamin v. Fraser343 F.3d 35, 49 (2d Cir. 2003)).

Only theMedical Center Defendantiscuss this claim; thegssert that their conduct did
not proximately cause Plaintiff's condition of detentio(GeeDkt. 55 at14.) Not only does
Plaintiff fail to respond to this argument, she does not discuss this claim anhdlherefore
abandons it.SeedeVere Grp . GbH v. Op. Corp.877 F. Supp. 2d 67, 70 n.3 (E.D.N.Y. 2012)

(“Because plaintiff did not address defendants’ motion to dismiss withdrégdhis claim, it is

56 Specifically, Plaintiff allegesthat every Defendantiolated her due process right
during herdetentionby (1) refusing to tell Plaintiff where her daughter’s body was bu(&d,
refusing the usual and customary medical services, includirnG®B care, (3) forcing Plaintiff
to give birth to her second daughter while handcuffed and sha¢kledefusing Plaintiff the
opportunity to breastfeed or bond with her infant daughter after childbirth, anakiady taway
Plaintiff's infant daughter twa@anda-half days after delivery. Am. Compl. { 236.) While
Plaintiff argues that these deprivations constitute both a substantive and priodadyseocess
violation (Am. Compl.y 237), the Court need not decide whethesé claims allegeubstantive
or procedural due process violations because they must be dismissed due to the lack of
connection to any Defendant in this case.
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deemed abandoned and is hereby dismisggddtingHanig v. Yorktown Cent. Sch. DjsB84

F. Supp. 2d 710, 723 (S.D.N.Y. 2005Harley v. City of Mw York 14-CV-5452, 2016 WL
552477, at *7 (E.D.N.Y. Feb. 10, 201@inding plaintiff's claims abandoned whereaipiiff's
response to motion to dismiss “did not dispute, and in fact wholly ignordpfgndants’
argumernt (citing Jackson v. Federal Exps/66 F.3d 189 (2d Cir. 2014)Moccio v. Cornell
Univ., No. 09-Civ—3601, 2009 WL 2176626, at *4 (S.D.N.Y. Jul. 21, 2009) (“Whatever the
merit of [the defendants’] argument [for dismissal], plairtidls abandoned the . . . claim, as her
motion papes fail to contest or otherwise respond to defendants’ contentjaffgi, 526 F.
App’x 124 (2d Cir. 2013)see also Simon v. City of New Y,oNo. 14-CV-8391 2015 WL
4092389, at *2 (S.D.N.Y. Jul. 6, 2015) (collecting cases).

In any event, the Medical Center Defendants are correBaintiff's claim of
unconstitutional conditions of confinememust be dismissed as to all Defendargsause the
AmendedComplaint does not allegany factsestablishingthe personal involvemendf any
Defendant with respect to those conditior&eeSpavone719 F.3d at 135johnson v. Barngy
360F. App’x. 199, 201 (2d Cir. 201@summary orderffinding that plaintiff's claimfailed “as a
matter of law"where plaintifffailed to allege sufficient personal involvement on the phathe
prison superintendentcott v. Fischer616 F.3d 100110 (2d Cir. 2010)(dismissing claim
against Department of Correctional Services@TS8'), whereplaintiff had argued that DOCS
violated her constitutional rights by arresting her for-oompliance with her postlease
supervision (“PRS”), since‘the practice of rancarcerating persons who violated their

administrativelyimposedPRSwas a practice of the Division of Parole, andafdDOCST). >’

" To the extent Plaintiff has a viable claim based on the conditions of her confiniement
a Sate correctional facility, that claim should have been browgdinstthe State, the
correctional faciliy, or the prison officials not theprosecutoror police officers whdandled
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Accordingly, the Courtgrants the Medical Center Defendantsmotion to dismiss
Plaintiff's conditionsof confinementlaim as to them The Court also dismisses that clasomea
sponteas tothe City Defendantsince therareno factualallegations in the Amended Complaint
that support such a claim as to these Defend&ds, e.g., Barreto v. Suffolk Cntyo. 10-CV-
0028, 2010 WL 301949, at *2 (E.D.N.Y. Jan. 20, 2010jH{en a complaint fails to comply with
the requirements of Rule 8, district courts have the authority to dismiss the canspkai
sponte’ (citing Salahuddin v. Cuomd61 F.2d 4041 (2d Cir. 1988); LeBarron v. Warren
Cnty. Sheriff's OfficeNo. 1:13-CV-15722015 WL 2248749 (N.D.N.Y. May 13, 20155u@a
spontedismissing plaintiff's claimwherethe claim faied to allege facts plausibly suggesting
personal involvement of individual defendants even thahghdefendants did not raise a lack
of-personalnvolvement challenge to the claimfjjtzgerald v. First E. Seventh St. Tenants
Corp, 221 F.3d 362, 363 (2d Cir. 2000) (recognizing that district courts have powerato
spontedismiss complaints “in order to preserve scarce judicial resources”)

XI. MONELL CLAIMS

A. Against the City

Plaintiff asserts aMonell claim against the City based on her Section 1983 claims for
false arrest, malicious prosecuticamd violation of right to a fair trigl alleging atheory of
“deliberate indifference” to provide adequé#taining for its officers who work on SBS cases or

to properly instruct Defendants of “applicable provisions of [New York] State Rewal. . .

Plaintiff's criminal case. See, e.g., Women Prisoners of District of Columbia Dep’t of
Corrections v. District of Columbja877 F. Supp. 634 (D.D.C. 199#odified in part on other
grounds 899 F. Supp. 659 (D.D.C. 199%gcated in part and remanded on other groyriis
F.3d 910 (D.C. Cir. 1996)Nelson v. Correctional Medal Services583 F.3d 522 (8th Cir.
2009) (en bancBrawley v. Washingtqry12 F. Supp. 2d 1208 (W.D. Wash. 20123borowski

v. Dart, No. 08-cv—6946 (N.D. lll. Dec. 20, 2011)illegas v. Metropolitan Govt. of Nashville
709 F.3d 563 (6th Cir. 2013).
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federal and state constitutional limitations . . (SeeAm. Compl. 243 244, 248) The Court
finds Plainiff's allegations of municipal liability adequate state avionell claim against the
City.

A municipality may be liable under Section 1983 municipal “policy or custom”
causes'deprivation of rights protected by the ConstitutionMonell v. Dep’t ofSoc. Servs.fo
N.Y, 436 U.S. 658, 69®1 (1978);see also Jones v. TowhE. Haven 691 F.3d 72, 80 (2d Cir.
2012). For aMonell claim o survive a motion to dismiss plaintiff must allegésufficient
factual detail” and not merebbilerplate allegabns” that the violation of the plaintiff's
constitutional rights resulted from the municipality’s custonofficial policy. Plair v. City of
New York 789 F. Supp. 2d 459, 469 (S.D.N.Y. 2011) (collecting cases). “A policy or custom
may be establishetly any of the following: (1) a formal policy officially endorsed by th
municipality; (2) actions or decisions made by municipal officials with deeimaking
authority; (3) a practice so persistent and widespread that it constitctissoan through whic
constructive notice is imposed upon policymakers; or (4) a failure by policym@akpreperly
train or supervise their subordinates, such that the policymakerscised ‘deliberate
indifference to the rights of the plaintiff.”Moran v.Cnty. of Sufftk, No. 11 Civ.3704, 2015 WL
1321685 (E.D.N.Y. Mar. 24, 2015) (citirfgarker v. City of Long Beacbp3 F. App’x 39 (2d
Cir. 2014) as amendedApr. 21, 2014) failure totrain); Matusick v. Erie Cnty. Water
Auth.,757 F.3d 31, 62 (2d Cir. 2014¥idespread and persistent practicé)ines v. Albany
Police Dep't520 F. App’x 5, 7 (2d Cir. 2013gnctions of policymakersgchnitter v. City of
Rochester556 F. App'x 5, 8 (2d Cir. 2014jailureto trainor supervise)Missel v. Cnty. of
Monroe,351 F. App’x 543, 545 (2d Cir. 2009formal policy and act of a person with

policymaking authority for the municipality)).
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Here, Plaintiff advances two theories of municipal liability. First, Plaiagferts that the
City has acustom of zealously promotinglébaed sciencg here, the diagnosis of SBSDkt.
61 at 2627.) Second, Plaintiff asserts that the City failed to train its emplogspsciallychild
abuse detectivesegarding SBS cases. (Dkt. 61 at 29, B0Y he City contends that Plaintiff's
Monell claim mustbe dismissedecause the claims against individual City Defendants are
without merit (Dkt. 59 at 29) and because Plaintiff has not identified any municipey pladit
could serve as the basis dffanellclaim (d. at 31)°*® The Court disagrees.

Plaintiff has alleged that “the NYPD and their precinct(s) and/or the OCMECEQdf
Chief Medical Examiner of the City of New York] . . . [rJoutinely conclude[ed} thhaken
Baby Syndrome is responsible for many infant fatalitiespite the absence of evidence
necessary to make such a finding.” (Am. Compl. fa242dditionally, Plaintiff allegesinter
alia, thatthe NYPD and the OCMEoutinely ignored the existence of debate and doubt in the
medical community concerning SBSagdnosesid. I 243b),and routinelyfailed toperform tests

to rule out SBS or consider evidence that contradicts an SBS diagdo$i243ed).®° Plaintiff

%8 |t appears that Plaintiff is also arguing that the City’s failure to train its emgogs to
SBS is consistent with the custom of zealously promoting a diagnosis of SB&k{. 61 at 28
(“Instead of training its Detectives on diligently and causily investigating SBS cases to avoid
constitutional violations[,] . . . the District Attorney’s Office, in conjunctionhwthe Office for
the Chief Medical Examiner puts on yearly conferences advocating for theuszhfinding of
SBS.”).)

¥ The City abo denies Plaintiff's allegation that the police abdicated their investigatory
obligations to medical professionals when arresting Plaintiff, and legyasilbn that Defendants
were deliberately indifferent.Id. at 31.)

€ The Amended Complaint includesamy more allegations in support of Plaintiff's
Monell claim that are generally conclusory, insufficient, or irrelevant. For ebearsipe alleges
that, ‘{tjhe foregoing customs, policies, practices . . . include, but are not limited to, making
arrests witbut probable cause, initiating and continuing prosecutions without probable cause,
and committing perjury (Am. Compl. | 243. Shealso alleges that the City failed to properly
instruct Defendantsrothe “proper and prudent use of forced ({ 248).
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also alleges that the Cityith deliberate indifference failed to provide adequate training and
standards and policies and practices for its police officers in SBS related (as&s243) The
Court finds these allegations sufficient to overcome a 12(b)(6) motion.

B. “Monéll-type” claim against FHMC

Plaintiff bringsa “Monelktype” claim®! against FIMC based ormultiple theories (1)
FHMC has apolicy pursuant to which its employees, such as Dr. Kupferman, conduct forensic
and factual investigation of SBS casés nonmedical purposesn order to reach nemedical
conclusions, and with knowledgthat law enforcement will rely on these investigative
conclusions in directing the course of an arrest and prosec@ion”Compl.f 25%; (2) FHMC
“perpetuated this policy [of having its staff conduct investigations for-medical purposefin
order b see those accused of SBS arrested, prosecuted, and convicted, despite the lack of any
evidence connecting them with any crime whatsoev&mi.(Compl.§ 259); (3)FHMC failed to
train its staffon advancsin the field of Child Abusd®iagnosis and Investigation, incing SBS
(Am. Compl.{ 260); (4) FHMC was awatbat itsemployeesincluding Dr. Kupfermanhad a
tendency to jump to conclusioaadto diagnose SBS without supporting evide(sm. Compl.

1 264) (5) FHMC failed to supervise its employeédm. Compl. 1 265-266)and (§ FHMC
failed to adequately screen and hire its employees “to respect the constitutionslofighbse

individuals with whom FHMC comas contact” Am. Compl. T 266).

1 In Rojas v. Alexander’'s Dept. Store, In624 F.2d 406 (2d Cir. 1990he Second
Circuit explicitly extendedMonell to Section 1983 suits against private entitiés. at 408-09
(“Private employers are not liable under § 1983 for the constitutionaldabtteir employees,
unless the plaintiff proves that ‘action pursuant to official policy of some nature caused a
constitutional tort.” Although Monell dealt with municipal employers, its rationale has been
extended to private businesses.” (quotitgnell)).
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While Plaintiff's pleading of avionelttype claim against FHMC itargely based on
conclusory allegation® Plaintiff doesspecifically allege that Dr. Kupferman had a history of
overzealouslgiagnosing SB®f which FHMC was aware, and that Dr. Kupferman was a “final
policymaker® with respect to these diagnoses, which resulted in no confirmation being sought
with respect to heconclusionthat “Annie’s death was due to SBS.” (Am. Com®l164.§*

Taking Plaintiff's allegations as tru¢he Court finds that she hamidgel her Monell claim

2 FHMC argues that Plaintiff$vionell claim is deficient becaus€l) Plaintiff fails to
allege the existence afpolicy or custom(2) Plaintiff puts forth an implausible allegation that
“a private hospital dedicated to the wiedling of its patients had a policy and procedure for its
staff ‘to reach nommedical conclusions’ ‘in order to see those accused of SBS [ ] arrested,
prosected, and convicted, despite the lack of any evidence connecting them with any crime
whatsoeveér; (3) Plaintiff fails to sufficiently allege Monell claim based upon failure to train
(4) coDefendants’ actions were an intervening cause; (5) “by reqgediscovery to determine
whether FHMC ‘even had a policy in place’ for diagnosing and investigating dhiiseaand
SBS cases,” Plaintiff has acknowledged that she has no basis to supfmmtlaclaim against
the hospital; (6) Plaintiff has not allegeakcts that Dr. Kupferman was a policymaker; and (7)
Plaintiff has not alleged weflettled “custom or usage” to imply the acquiescence of policy
making officials at FHMC because she has not alleged that anyone other than Drmidnpdér
FHMC engaged in adlgedly unconstitutional actions.SdeDkt. 56 at 1215.) The Court
explicitly addresses some of these arguments, but has considered FHMCargtineents and
deemedhem meritlessr irrelevant at this stage.

63 Although Plaintiff argues that Dr. Kupfaan was a policymaker with final authority
because she was a Child Abuse Specialist and “was the Director of Contimuitg Git FHMC
with “responsibility to overview patient care and training of residents” (Dkt. &®)tnone of
this is alleged in th Complaint. It is thus improper for the Court to consider such factual
allegations in deciding the motion to dismisSee Green v. City of Mount Vern®@6 F. Supp.
3d 263 (S.D.N.Y. 2015) (collecting cases in which the court declines to considerraddaitis
set forth in plaintiff's opposition papers that are not in the complaint).

6 FHMC asserts that because Plaintiff only alleges facts as to Dr. Kupfay
unconstitutional actions pertaining to this particular case, there could be no @olcytom
inferred on the part of FHMC. (Dkt. 56 at 13.) However, at this stage, givemifPta
allegation that Dr. Kupferman, on multiple occasions, overzealously diagnosech&Bfhared
contradictory evidence, the Court finds that the claim sasvihe Medical Center Defendsint
12(b)(6) motion.
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against FHMC across the line from merely “conceivable to plausifieé Igbgl556 U.S. at
680.
Accordingly, HMC’s motion to dismiss Plaintiff $1onell claim against itis denied

C. Liability B ased onRespondeat Superior

Plaintiff also argues thd&HMC should be held liable under the doctrineregpondeat
superiorand therefore Plaintiff need not show thatiolation of Plaintiff's constitutional rights
by FHMC's employees was due to a policy or custom. (Dkt. 66 aR2) However, he
doctrine ofrespondeat superiais notavailable to rendea supervisor liable under Secti@883
for the unconstitutional conduct of his subordinat€Xonnick v. Thompserb63 U.S. 51, 60
(2011) ("[U]nder § 1983, local governments are responsible only for theiillegal acts. . . .
They are not vicariously liable under § 1983 for their employee’s actionk”LConnick the
Supreme Courtunequivocally stated thatrespondeat superiocannot be applied either to

superiors or to lodagovernment entities.See id. Monell, 436 U.S. 658holding that Section

1983’s language demandscausal relatiship between the conduct of the defendant and the

plaintiff s constitutional deprivatigmnd that this relati®hipis absent when liability is imposed
solely on the basis akspondeat superipr In Rojas the Second Circuit extendédonell to

Section 1983 suits against private entiti®24 F.2d 406 And justas a municipal entity cannot
be held liable underespondeat superigra private corporation cannot be held liable under
respondeat superidor the allegedly unconstitutional conduct of its employ&eeen v. City of
New York, 465 F.3d 65 (2d Cir. 2006) (citinBojas, 924 F.2d at 408)see also Feder v.

SposatpNo. 11-CV-1932014 WL 1801137, at *10 (E.D.N.Y. May 7, 2014) (noting tinadler
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Rojasa plaintiff must prove an official policy that caused a constitutional tort ratharrégiging
onrespondeat superiagheory)®

Accordingly, theMedical Center Defendantsiotion to dismiss Plaintiff's claim against
FHMC based on the doctrine odspondeat superias granted

XIl.  STATE CONSTITUTION AL CLAIM

Plairtiff's tenth claim against all Defendants alleges violation of Plaintiff’s rigimder
the New York Stat€onstitutionto be free of unreasonable and unlawful searenésseizures
under Article I, Sectiorl2 and to be free of deprivation of liberty and property without due
process of law under Article I, Section 6. (Am. Confl276-275.)

Plaintiff's State constitution claims must be dismissed because “[d]istrict dauittss
circuit have consistently held that there is no private right of action und&etheYork State
Constitution where, as here, remedies are available under § 108/pbell v. City of N.YNo.
09-CV-3306, 2011 WL 6329456, at *5 (E.D.N.Y. Dec. 15, 201ifa{mnand quotation marks
omitted); see alsoBiswas v. City of New Yqrl®73 F. Supp. 2d 505622 (S.D.N.Y. 2013)
(dismissing plaintiff's $ate constitutional torclaims of unlawful seizures and arrest because the
plaintiff had a remedy at common law for false arrest/false imprisonmera &18983 claim
based on the same grounds and stdtiatf‘the state constitutional tort is usually available only
in cases inwhich a plaintiff . . . has no alternative remeglysee also Wahad v. F.B.R94 F.
Supp. 237, 240 n.4 (S.D.N.Y. 1998) (“Section 1983 need not provide the exact same standard of

relief in order to provide an adequate remedy”).

% Notably, Plaintiff does not even ackwledgeRojasand instead “respectfully requests
this Court to line with the 7th Circuit [ ] and find FHC liable under the theomesiondeat
superior” (Dkt. 66 at 22.)
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Here, Plaintiff has aemedybased orSection1983. Furthermore, Plaintiff has asserted
the samedue pocess claim under Sectidi®83, making Plaintiff's State constitutional claim
duplicative. Accordingly, Defendants’ motion to dismiss Plaintiff's State constituticriaim is
granted
XU, IMMUNITY

A. Absolute Immunity of ADA Bishop

District courts “are encouraged to determine the availability of an absolute itgmun
defense at the earliest appropriate stagédrton v. Town of Brookhave83 F. Supp. 3d 215,
229 (E.D.N.Y. 2014)citation and quotation marksmitted) reconsidered on other ground47
F. Supp. 3d 152 (E.D.N.Y. 2014). ADA Bishop claims absolute immunity from liabilitirdor
prosecutorial actions (Dkt. 59 at 1eeGiraldo v. Kessler694 F.3d 161, 165 (2d Ciz012)
(defendant claiming absolute immunity bears burden of showing that immunitindaplies).

Prosecutors performing core prosecutorial functions are entitled to absohatenity.
See Warney v. Monroe Cnt$37 F.3d 113, 12(2d Cir. 2009) (cihg Imbler v. Pachtman424
U.S. 409, 43031 (1976)). They are entitled to absolute immunity “because their prosecutorial
activities are ‘intimately associated with the judicial phase of the criminal praesshus [are]
functions to which the reasons for absolute immunity apply with full forc€dinejq 592 F.3d
at 127 Quotingimbler, 424 U.S. at 430) (modification in the original). Prosecutorial functions
protected by absolute immunity include conduct “preliminary to the initiation obseputon,”
such as “whether to present a case to a grand jury . . . whether and when tdgrodesther to
dismiss an indictment against particular defendants, which witnessed,tanchiwhat other
evidence to present.”Giraldo, 694 F.3dat 165. The Suprmae Court has “made clear that
absolute immunity may not apply when a prosecutaoiscting as an officer of the court,” but

is instead engaged in other tasks, say, investigative or administrative t3&ks.tle Kamp v.
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Goldstein 555 U.S. 335, 342 (@) (citing Imbler, 424 U.S. at 431 n.33). A prosecutor who
engages in such activities is protected only by qualified immur8talafani v. Spitzer734 F.
Supp. 2d 288, 296 (E.D.N.Y. 2010) (citiv@n de Kamp555 U.S. 335).

Plaintiff argues tha ADA Bishop’s conduct was administrative and investigatory in
nature. $eeDkt. 61 at 1517.) In support of this argument, Plaintiff notes that ADA Bishop
“was an initial point of contact for the hospital, and had been in communicatidnstsvataff
[and] had investigators . . . from the DA’s Office involved . . .1d. &t 16.) However, none of
this is alleged in the Complaint, and Plaintiff does not direct the Court to @awamnelportion of
the Complaint in support of ¢ise assertionsMoreover, because information frdeHMC staff
was crucial to the prosecution of the Lis, ADA Bishop’s communicatwith them are
considered part of the prosecutorial proceSge, e.g., Schnitter v. City of Rochesk6 F.
App’x 5, (2d Cir. 2014 summary order}finding ADA’s interview of crucial witness to be a
core part of the prosecutorial process).

Plaintiff's other allegations regarding ADA Bishop also relate to prosaaufunctions.
Plaintiff alleges that ADA Bishop “failed to examineetimedical reports and ask relevant
guestionsas to [Annie’s medical] history"’Am. Compl. 169),andalso“ignored evidence . . .
and[the] absence of witnessesAifn. Compl.f 174). However, thesalegations‘amounf{] to
the claim that [ADA Bishop] sought an indictment based on insufficient or unpersuasive
evidencg] . . . [thuschallenging an essential prosecutorial decisiorSthnitter 556 F. Appx.
at 7. Moreover, a prosecutor is entitled to absolute immunity even in the facegattialhs of
“deliberate withholding of exculpatory information” or “his knowing use of perjugstimony.”
Shmueli v. City of New Yqrik24 F.3d 231, 237 (2d Cir. 2005) (citigbler, 424 U.S. at 431

n.34);see also Warney v. Monroe Cnty87 F.3d 113, 125 (2d Cir. 2009) (“[l]f the prosecutors
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had tested all the evidence, and then sat on the exculpatory results fet @ldays, they may
well have violatedBrady v. Marylangd373 U.S. 83 (1963); but they would be absolutely immune
from personal liability”). Thusabsolute immunity applies even though Plaintiff alleges that
ADA Bishop “concealed evidence” (Am. Comgdl. 175) and “misrepresented factsAng.
Compl. 1 208°

To the extent that Plaintiff's claims are asserted against ADA Bishop inffigalo
capacity, they are barred because Bishop acted on behalf of New York State, vitmictuine
under the Eleventh Amendmetee Caldwell v. Jame$4-CVV-5384, 2015 WL 427980, at *3
(E.D.N.Y. Jan. 30, 2015) (“[A] suit against a state official in his or her officialaps not a
suit against the official but rather is a suit against the official’s office. &ls, suis no different
from a suit against the State itselfquaing Will v. Mich. Dep't of State Policel91 U.S. 58, 71
(1989)); see, also Caldwell2015 WL427980at *3 (collecting cases where courts dismissed
claims agains&tate officials on Eleventh Amendment ground?gid v. Schumar83 F. App’x
376, 377 (2d Cir. 2003) (summary order) (“We have held that when a District étasn
prosecuting a criminal matter, she represents the State, not the municip@ityng) Ying Jing
Gan v. City of New Yor©96 F.2d 522, 529 (2d Cir. 1993)).

Accordingly, Plainiff's claims against ADA Bishop amismissedvith prejudice.

® Furthermore, the Court does not find that Plaintiff's allegation that ADghdgi
“encouraged and, in effect, deputized Drs. LANDI and KUPFERMAN to forensicadty
factually investigate the case against the [Lis]” (Am. Compl. | &/&jtes a plausibiaference
that ADA Bishop acted in an investigative or administrative capacity. ntPigprovides no
factual or legal support for her “deputization” theory. This allegation is simplyotedusory to
pierce the grant of absolute immunity here.
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B. City Defendants

The City Defendants also contend that the Officer Defendantenditted to qualified
immunity as toPlaintiff's Fourth Amendment claimsf false arrest and maliciogsosecutiorf’
However for the reasons explained below, the Caarnot find qualified immunity at this stage
of thelitigation.

“Qualified immunity shields law enforcement officers from 8§ 1983 claims forayon
damages provided that their conduct doesviolate clearly established constitutional rights of
which a reasonable person would have been awd@arboza v. D’Agata---F. App’x---, 2017
WL 214563, at *Asummary order) (2d Cir. 201{9iting Ashcroft v. atKidd, 563 U.S. 731, 735
(2011); Harlow v. Fitzgerald 457 U.S. 800, 818 (1982Falaski v. City of Hartford723 F.3d
382, 388 (2d Cir. 2013)).lt is an affirmative defense as which the defendant officers or
officials bear the burden of prooHarlow, 457 U.S. at 815.

In analyzing the applicability of qualified immunity, courts conduct a-$tep analysis:
“First, do the facts show that the officer's conduct violated plaintiffastitutional rights?
Second, if there was a constitutional violation, was the right gleathblished at the time of the
officer’'s actions?” Barboza 2017 WL214563,at *2 (citation omitted) Pearson v. Callahan
555 U.S. 223 (2009) In short, “[e]ven if the right at issue was clearly established in certain
respects, . . . an officer is Istientitled to qualified immunity if ‘officers of reasonable
competence could disagree’ on the legality of the action atiissiseparticular factual context.
Barboza 2017 WL214563,at *2 (emphasis in originaljquotingWalczyk v. Rip496 F.3d 139,

154 (2d Cir. 200%) Moreover, ourts are “permitted to exercise their sound discretion in

67 Although the City Defendants do not specify which claims they direct their gdalifie
immunity defense against, to the extent they assert the defense basesl @xistence of
probable cause, the defense goes to Plaintiff's claims of false arrestadinobus posecution.
(SeeDkt. 59 at 12-27.)
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deciding which of the two prongs of the qualified immunity analysis should be addressed fi
light of the circumstances in the particular case at haRddron, 555 U.S. at 236.

At this juncture, the Court cannot find that the Officer Defendants are entittpdatified
immunity, especially where Plaintiff's theorgf liability is based on the alleged fabrication of
evidence and suppression of exculpatorgence. $ee, e.gAm. Compl.J 145 ith respecto
malicious prosecution claim, stating that a criminal complaint containing falsenation was
signed with knowledge that there was no legal basis to prosecute Plaintiff\Cémmpl.§ 222
(with respect to Sectiod983 conspiracy claim, noting that Defendants conspired to accuse
Plaintiff of a crime she did not commit); Am. Comf.225 (ith respect tounreasonably
prolonged detention claijmoting that Defendants mishandled exculpatory ewee); Am.
Compl. T 234 (noting that Plaintiff was in pretrial detention because of Defendauilsteral
motive).)

Based on these allegatio®aintiff hassufficiently demonstratepotential violatios of
her constitutional right to be free from peasiton based on fabricated or suppressed exculpatory
evidence Thoserights were clearly established at the time of her prosecution and pretrial
detention such that no reasonable officer could believe flfaticating evidence auppressing
exculpatoryevidence is constitutionalSee Coggins \Cnty. of Nassau988 F. Supp. 2d 231,
245, n.8 (E.D.N.Y. 2013)‘(t is beyond cavil that [ ] conspiring to and actually falsifying police
records, evidence, and testimony violates clearly established rights . . . . mm@uiblic official
would think it was objectively reasonable to violate those rightse®; also Cogging76 F.3d
108 (affirming the district court’s conclusion that qualified immumvigs inappropriate)Blake
v. Race 487 F. Supp. 2d 187, 214 (E.D.N.Y. 2007) (“The [Second Circuit] found qualified

immunity unavailable because conspiring to fabricate and forward to prosecutors a klsawvn f
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confession ‘violates an accused’s clearly established constitutiond) agdno reasonably
competent police officer could belieagherwise™ (quotingRicciuti, 124 F.3dat 130} Golino v.

City of New Have©50 F.2d 864, 870 (2d Cir. 1991) (“The right not to be arrested or prosecuted
without probable cause has, of course, long been a clearly established constrigtibihgl

The City Defendantassert that the Officer Defendants are entitled to qualified imgnunit
becausea police officer who signs a supporting deposition under penalty of perjury may be
entitled to qualified immunity from a malicious prosecution cl#ite reasonably relied on the
statement of a withnesSeeg e.g., JearLaurent v. Bowman2014WL 4664662221at *4 (citing
Loria v. Gorman 306 F.3d 1271, 12890 (2d Cir. 200p). However,becausd’laintiff contends
thatDr. Kupfermars and Dr. Landi'sdiagnoses of Annie’s conditioand the cause of her death
were “entirely unsupported and unsupportable by any medical science or clinical or dorensi
evidencé (seeAm. Compl.{f 150,160),the Court cannadetermine at this point whether it was
reasonable for the officerssomeof whom aremembers of the NYPD Child Abuse Squatb
rely on the statemesbf witnesses, such as Dr. Kupferman or Dr. Landi. Moreover, Plaintiff
alleges that the Officer Defendants (diid Kupferman) ignored her claims of innocence out of
“unconcealed and unrestrained racism” (Am. Compl. § 114), and that this led to beaade
prosecution. No reasonable officer would believe seeking arrest and prosecutorbaseh
improper mat/es was constitutional.

Additionally, in support of their argument, the City Defendants ¢dgeV.S. v.
Muhammagd595 F.3d 426 (2d Cir. 2010)Although V.S.may seem similar to the instant case,
the two arealistinguishable in thahe “reasonably objective” decision made by the defendants in
V.S.was in a very different circumstanfrem the challenged conduct of the Officer Defendants

here. In V.S, the Second Circuit held that a caseworker at the New York City Admirostrati
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Child Services wagntitled to qualified immunitypecause sheoughta court ordepermitting
the removal of a child from th@arent. Id. at 431. On summary judgmenhet district court
found that qualified immunity could not be grantgilven the plaintiff's allegation thiathe
caseworker hadelied on a diagnosis by a doctor who was known to have repeatedly
misdiagnosed chilén’s injuries as evidence of child abus#l. at 431 district courtreasoned
that“reliability of [the doctor’s] diagnosis. . is an issue of material fact that goes directly to the
objective reasonableness of the caseworker in seizing and removingldhfeoch his mother).
The Second Circuiteversedhe district court’s decision on qualified immunihgldingthat “to
impose on [a] caseworker the obligationsuch circumstances of assessing the reliability of a
gualified doctor’s past and present diagnoses would impose a wholly unreasonable bthrden of
very kind qualified immunity is designed to removéd. However in V.S, thecaseworker was
making a timesensitivedecisionto removea child from a potentially dangerous and abusive
environment See V.S. ex rel. T.S. v. Muhamp@@tl F. Supp. 2d 365, 3§&.D.N.Y. 2008)
(noting defendants’ argument tHan light of [the doctor’s diagnosis of injury caused by child
abuse],the caseworker’'s belief in the imminent danger to the child was reasonableeand th
removal of [the child] into protective custody wastjfied”); see also Cornejdb92 F.3dat 128—
29 (recognizing thatthe caseworker defendants were forced to “choose between difficult
alternatives’and were reasonable to believe that “immediate temporary removal” ofilieich
from a potentially abusive environmemas justified.

Here in determinng whether the officers reasongalilelieval thatthere was probable
cause tgorosecute Plaintiff, the Court notes that the decision to prosecute was not made under
the samehreat of imminent harm dime-sensitivity, there was no child to be protectednra

potentially abusive parentas the Ls’ only child hadalready died Nor was the decision to
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prosecute a temporary ondloreover, inV.S, the Second Circuitound that lhe caseworkés
actions wereeasonable because the dodtaddiagnosed thehild with SBS*“in the absence of
any plausible alternativé. V.S, 595 F.3d at 43{emphasis addedBy contrast Plaintiff alleges
that there \ere severgplausible alternative explanati®to SBS as the cause of death, including
a genetic disordeand the child’s prior medical historythat the Officer Defendantshose to
ignore. (Am. Compl. § 173.)Plaintiff also alleges that at some point, the Officer Defendants
became awaref information that cast doubt on the medical opinions, including the SBS
diagnosis, upon which the investigation was premised, but the officers failed to ditabse
information to the prosecution or consider it before deciding to prosecute Plaintdhtmue
that prosecution.(See, e.g.Am. Compl. { 178.) At this stagethe Court mustccept these
allegations as tryeand thusV.S. does not dictate that the Officers are entitled to qualified
immunity.

Accordingly, the Court does not find that the Officer Defendants are enttlgaalified
immunity as toPlaintiff's false arrest anthalicious prosecution claisn

C. Dr. Landi

The City Defendants contend that Dr. Landi entitled to absolute andualified
immunity. (Dkt. 59 at 17.)Again, at this stage of the litigatiothe Court finds it inappropriate
to dismiss claims against Dr. Laristhsedonimmunity.

1. Absolute mmunity

In determining whether Dr. Landi’s acitivity was investigative or pros®a@l, the Court
applies a “functional approach” and looks to the function being performed rather than to the
office or identty of the defendantSeeCornejq 592 F.3dat 127 (citingBriscoe v. LaHug460
U.S. 325, 342 (1983))see alsoWarney v. Monroe Cnty587 F.3d 113, 121 (2d Cir. 2009)

(identifying prosecutorial immunity “not by the identity of the actor but byresfce to the
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‘function’ performed”) Ying Jing Gan v. City of New YorR96 F.2d 522, 530 (2d Cir. 1993)
(noting that immunity attaches the “function performed, not][the office itself”).

In arguing that Dr. Landi is entitled to absolute immunitye City Defendants rely
heavily on Newton v. City of New Yark38 F. Supp. 2d 395(D.N.Y. 2010) However, the
Court does not findNewtonto be applicablehere In Newton the plaintiff who had been
convicted of rapebrought a civil rights action againatforensic scientisf employed by the
Office of the Chief Medical Examiner of the City of New Ypfér allegedlyfailing to conduct
proper DNA testing that would have exonerathd plaintiff. 1d. at 406-03. The forensic
scientisthad conducted a DNA test thrgears after the plaintiff was convictédr a court
ordered adversarial pesbnviction proceeding The district court held that the scientist was
entitled toabsolute and qualified immunityld. at 411, 416. However, h granting absolute
immunity, the court stated th&he protection of absolute immunity may not be appropriate in a
pre-conviction context where the jury’s determination of guilymasult from a faulty scientific
process, and where the laboratory scientist’s role is primarily an iga@se one.” Id. at 411.
That distinction is critical here, given tHat. Landi unlike the forensic scientist Mewton was
involved inPlaintiff's criminal casan a pre-conviction contexind is alleged to hayaerovided
falsestatementand analysem support of the criminal complaint and the NYPD'’s investigation.

Based orthe allegations in the Complaintye Court cannot find, asmaatter of law, that
Dr. Landiwasactingin a prosecutoriatole rather than an investigatory on8eeHill v. City of
New York 45 F.3d 653 (2d Cir. 1995) (“[W]hen it may not be gleaned from the complaint
whether the conduct objected to was performed . . . in an advocacy or an investigatong role, t
availability of absolute immunity from claims based on such conduct cannot bedlaside

matter of law on a motion to dismiss.9ee also Wilkins v. HerkyNo. 1+cvw6104, 2013 WL
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2385065, at *7 (W.D.N.YMay 29, 2013) (“[l]t is appropriate to address absolute immunity in a
12(b)(6) contextif the complaint clearly indicates the nature of the function for which the
defendant is being sued . .” (emphasis adde)j)alsocompare Newton738 F. Supp. 2dt 408,

412 (noting that thedefendanscientist was entitled to absolute immurbigcausehe scientists’

role in the plaintiff's criminal casevasin an advocacy capacitgnd not for the purpose of
identifying potential suspeqtsvith Cornejg 592 F.3dat 128 (inding that the district court was
incorrect to find that a caseworker was entitled to absolute immbedstusehe caseworkés
initiation of the child’s removal from his mother’s custody was functionally equivalgmlice
officers making arrds in criminal cases).

2. Qualified Immunity

The City Defendantsalsoargue that Dr. Lands entitled to qualified immunitypecause
she did not violate Plaintiff &ourth Amendmentights (Dkt. 59 at 19.) The City Defendants
contend that Dr. Landi could not have falsely arrested or maliciously prosecuieiiffPdad
thusthere was no violation d®laintiff's clearly established conasittonal right. {d.) However,
the Court has ruled that Plaintiff’'s malicious prosecution claim will, in fact, pcbegainst Dr.
Landi and several Officer Defendants. FurthermBtaintiff's claims against Dr. Landi angot
limited to false arrest and malicious prosecutiéor exanple,as previously discusseB|aintiff
also asserts fair trial claimdased on alleged fabrication of evidence and concealment of
exculpatory evidengeagainst Dr. Landi Accordingly,the Courtcannotfind, at this timethat
Dr. Landi is entitled to qualified immunity

D. Dr. Kupferman Is Not Entitled to Statutory | mmunity

The Medical Center Defendantassert that Dr. Kupferman is entitled to statutory

immunity under the New York Child Protective Services Act. (Dkt. 55 at 2-3.)
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Section 413 of the Child Protective Services Aetuires physicianssuch as Dr.
Kupferman andFHMC'’s staff, to report suspected child abuse if they have “reasonable cause” to
believe that a child has been abus&geN.Y. Soc. Serv. Law 8§ 413(1)(&@yicKinney). Failure
to report a case of suspected child abuse is a class A misdemeanor. N.Y. Saavb&rd20
(McKinney). Section 419 of the Child Protective Services Act provides good faith immunity
from any liability to individuals who report spsctal cases of child abusdhat section states in
pertinent part:

Any person, official or institution participating in good faith in . . . the making of

a report [of suspected child abuse] . . . pursuant to this title shall have immunity
from any liability, civil or crimina) that might otherwise result by reason of such
actions. For the purpose of any proceeding, civil or criminal, the good faith of
any such person, official or institution required to report cases of child abuse or
maltreatment . . . shall be presumed. . ..

Contrary to theMedical Center Defendantassertion, the Court does not filthiomas v.
Beth Israel Hospitallnc., 710 F. Supp. 9355(D.N.Y. 1989) to be particularlyelevant In
Thomas the court held that the defendapttysician who examined an infant and reported
suspected child abuse had immunity under Section 419 of the Child Protective Sertices Ac
becausdhe physician had “esonable cause” to suspect abuse when the examination revealed
multiple abrasions and black and blue nsarkd. at 941-42. In contrast toThomas however,
Plaintiff alleges that Dr. Kupferman’s roleentbeyond simply reporting suspected child abuse.
Plaintiff alleges that Dr. Kupprman took on an active role investigating the Lis. SeeAm.
Compl. § 115 (Kupferman “repeatedly screamed at [the Lis] that they killed theghtiu. . .
); Am. Compl. 1 120 (“Kupferman conducted a ‘forensic interview’ of plainjiff.”

Similarly, the Court is not convinced by tidedical Center Defendants’ reliance on
Storckv. Suffolk County Dep’'t of Social Serv62 F. Supp. 2d 927946 (E.D.N.Y. 1999)
because, there, the court “clearly” found tthetdefendant doctors were acting “in the discharge

93



of their duties and within the scope of their employmehit€re, Plaitiff 's allegationsaccepted
as true suggesthat Dr. Kupferman’s congtt may have exceedéde scope of heemployment
with FHMC. (See, e.gAm. Compl.§ 157 (Kupferman “acted as a deputy of l¥éPDand the
Queens County D.A.’'s Offitdemphasis in origina)) Am. Compl. § 161 (Kupferman “played
an active role in the prosecution of Ying Li . . . that went well beyond her rolen@nancillary
and forensic aspects of determining motive, culpability, and the veratitying Li.”).)
Moreover, Plaintiff alleges that Dr. Kupferman’'sdetermination that Annie died of SBS was
“such a substantial departure from accepted professional judgment, practitzndards” Am.
Compl.§ 235), and that Dr. Kupferman failed to consider other pertin@rmation that might
have suggested alternative causes for Annie’s deat) €.g.Am. Compl.§ 122). Taking these
allegations as true, such alleged acts “go beyond mere error and amourfutansitonduct,”
and thus Dr. Kupferman would not be detl to statutory immunitypased on the lack of “good
faith”. SeeSection 419 of the Child Protective Services Asgge also Estiverne v. Esernio
Jenssen581 F. Supp. 2d 335, 347 (E.D.N.Y. 2008) (allowing plaintiffs to proceed with
discovery to prove their allegations of bad faith on the part dfgical Center Defendanésnd
denying statutory immunity, given that plaintiff allegbat the defendasdoctor’'s “diagnosis of
child abuse was not supported agy medical evidence . . [and] that she disgarded the
medical assessment of a colleague.”)

Accordingly, becausehe Court cannot determine at this time whether Dr. Kupferman
enjoys immunity undethe Child Rotective Services Acthe Court denies th®ledical Center
Defendants motion to dismissthe claims againsbr. Kupferman on the ground thahe is

statutorily immune.
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XIV. LEAVE TO AMEND

Plaintiff has requested leave to amend her complaint in the event any of her claims are
dismissed. For the reasons discussed below, the Court denies thdtireijsiestirety.

Federal Rules of Civil Procedure 15(a) provittest a court “should freely give leave [to
amend] when justice so requires.” “Althoughis the usual practice upon granting a motion to
dismiss to allow leave to replead, such leaveughbe denied where the proposed amendment
would be futile.” B. v. City of New YorkNo. 14-CV-1021,2016 WL 4530455,at *18
(E.D.N.Y. Aug. 29, 2016jcitation and quotation marks omit}edee alsdill v. Curciong 657
F.3d 116, 123 (2d Cir. 2011)An amendment to a pleading is considered futile if the claim is
time-barred due to the expiration of the applicable statute of limitations peSied, e.g., Kwon
v. Santander Consumer U.S.Alo. 15-CV-3352, 2016 WL 6518578, at *6 (E.D.N.Y. Oct. 6,
2016) (dismissing with prejudice claims that are tHverred while allowingthe plaintiff to
replead his other claimsJohnson v. New York City Police De@51 F. Appx. 58 @d Cir.
2016) (summary order) (affirming district court’s dismissal of the plaist§ection 198%laims
“without granting him an opportunity to amend or discussing whether leave to amend would be
appropriate” because the thigear statute of limitations expired).

First, he Court deniesas futile,leaveto amend any timéarred clairs and all claims
against ADA Bishop, whom the Court has found is entitled to absolute immusdeg, e.g.,
Harrison v. Cnty. of NassaWNo. 15cv-2712, 2016 WL 4083381, at*(E.D.N.Y. Aug. 1,
2016) (denying leze to replead claims against ADAs “becauses iclear that all of plaintiff's
allegations relate to their involvement in [plaintiff's] prosecution and arefibrer protected by
absolute immunity”);Johnson 651F. App’x at 61 (finding leave to amend would be futile where
the district court found the prosecutor was entitled to absolute immui@ty)ireras v.

Perimenis 562 F. App’x 50 ummary Ordgr(2d Cir. 2014) (same).
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Second, the Cougxercises its discretion teedy Plaintiff leave to amend as to tbhéher
claims that the Court has dismisseslvent v. DogNo. 2008 WL 877176, at *14 (N.D.N.Y. Mar.
31, 2008) (“Plaintiff has already filed one amended complaint in this action, andtinishas
found that the compint does not state a claim[.]”)The Court already permitted Plaintiff the
opportunity to amend the complaint, and, in fact, aptieenotion conference held in connection
with Defendants’ motions to dismisarged Plaintiff to correct the deficiencieglentified in
Defendants’ pranotion conference requests and at the conferearmkto pare dowherclaims
to only viable ones. However, as noted throughout this decision, Plaintiff did not heed the
Court’s advicenor make good use of that opportunibypgruneher complaint of invalid claims
or to add useful or relevant factual allegations or particularity to her complamth is
currently 275 paragraphsto allow Plaintiffto attempt to amend her complaint again would be
an act of futility and a waste of resources. The Court therefore deniesfPleave to amend
her complaint a second time.

In summary, e following claimsare dismissed
e Count 1 (RlseArrest andmprisonment) — as tall Defendants;

e Count 2 (Malicious Prosecution) — asalbDefendants, except Defendants Degnan and
Landi, and thévledical CenteDefendants

e Count 3 (Malicious Abuse of Processas-to all Defendants, except Defendants Degnan and
Landi;

e Count 4 (Failure to Intervene) s toall Defendants

e Count 5 Gection1983 Conspiracy) as to all Defendants, except Defendants Degnan,

Moser, Phelan, Heffernaand Landiand theMedical CenteDefendants
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e Count 6 (Unreasonably Prolonged Detentiomas-to all Defendants, except Defendants
Degnan, Moser, Phelan, Heffemand Landi

e Count 7 (Due Process)as to all Defendants, except Defendants Degnan, Moser, Phelan,
Heffernan, Landi, and Medical Cenfeefendants Howeverthe speedy trial aspects of
Plaintiff's due process claim is dismissed as to the Medical CBefendants. Moreover,
Plaintiff's due process claim of failure to investigate and conditions of condnieane
dismissed as to all Defendants.

e Count 10 (State Constitution)as to all Defendants.

CONCLUSION

For the reasons stated above, the City Defendants’ motion to dismiss is GERANT
partand DENIEDin part. TheMedical Center Defendantsiotion to dismiss is GRANTELn
partandDENIED in part. Plaintiff shall proceed on the following claims:

e Malicious Prosecution against Defendants Degnan, Landi, and the Medical Center
Defendants;

¢ Malicious Abuse of Preess against Defendants Degnan lagwadi;

e Section 1983 Conspiracy against Defendants Degnan, Moser, Phelan, Heffernan,
Landi, and the Medical Center f2adants;

¢ Unreasonably Prolonged Detention against Defendants Degnan, Moser, Phelan,
Heffernan, and Landi;

e Due ProcessBradyviolation and fabrication of evidence) against Defendants
Degnan, Moser, Phelan, Heffernand Landi, and the Medical Center

Defendants;
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¢ Due Processspeedy trial) against Defendants Degnan, Moser, Phelan, Heffernan,
and Landi;
e Monellclaims against the City and FHMC.
Given that several Defendants as to whom claims are proceeding are not yet rapresente
(see suprdootnote 1}, Plaintiff shall by April 14, 2017 advise the Court in writing how she

intends to proceed with respect to these Defendants.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated:March 31, 2017
Brooklyn, New York
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