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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
S.B. and S.B., Individually and on Behalf of C.B.

Plaintiffs, MEMORANDUM AND ORDER
15-CV-1869
- against -

New York City Dep’t of Educ. et al.,

Defendants.

X
GLASSER, Senior United States District Judge:

Plaintiffs S.B. and S.B. (individually, the “Mother” and “Father” and together,
“Parents”)are the parents of C.B., an elementary school stwdéntispeech and language
disability. Theybring this action against the New York City Department of Educétio®E")
for violations of the Individuals with Disabilities Education Act (“IDEA”), 20 U.S.C. 88 1400
seq, Section 504 of the Rehabilitation Act, addw Yorklaw, 8 N.Y. Comp. Codes R. & Regs.
(“NYCRR”) 88 200.1etseq The Parentallege that the DOE failed to offér.B. a free and
appropriate public education, and seek tuition reimbursement fatteadance in private school
for the 2012-2013 school year during which she gigbtyears old and in second gradehe
arents exhausted their administrative remedies before two separate adtivaibaring
officers, both of whom held in favor of the DOBefore the Court arthe partiescrossmotions

for summary judgment.
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GLOSSARY

12:1:1 A special education classroom with 12 students, one teacher and one
paraprofessional

C.B. The student at issue in this case

CSE Committee on Special Education

DOE New York City Department of Education

FAPE Free and appropriate public education

IDEA Individuals with Disabilities Education Act, 20 U.S.C. § 1408eq.
IHO Impartial Hearing Officer

IEP Individual Education Program

JCSE Jewsh Center for Special Education

S.B.& S.B. Plaintiffs and the parents of C.B.

SRO State Review Officer

STATUTORY FRAMEWORK

The IDEA establishes a comprehensive program for providing federal fundsstafess
states in educating dibked children. In exchange for tHatleral assistance, the recipietate
is required to ensure that disabled students receive a “free appropriate puldicmadhat
emphasizes special educatemmd related services designed to meet their unique needs.” 20
U.S.C. 88 1400(d))(A); 1412(a). A “free appropriate public educatiof¢ommonly referred to
asa“FAPE”) is defined aspecial educatioand elated services that aheeasonably calculated
to enable a child to make progress appropriate in light of the child’s circunsta&cerew F.

ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 137 S.Ct. 988, 999 (Ziitially, the

special education program must“teglored to meet the ugue needs of a particular child.”

Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 129 (2d Cir. t88®) Hendrick

Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 207 (1982).




The law requires thatt least annually, the needs and services of a disabled child be
describedn an Individual Education Program (“IEP”). 20 U.S.C. § 1414(d)thas
“centerpiece” of the IDEA“the IEP sets out the child's present educational performance,
establishes annual and shtatm objectives for improvements ihat performance, and
describes the specially designed instruction and services that will enableldht® meet those

objectives.” _Honig v. Doe, 484 U.S. 305, 311 (1988kalsoR.E. v. New York City Dept. of

Educ., 694 F.3d 167, 175 (2d Cir. 2012). In New Yt#BEs arecreatedoy local Committees on
Special Education (“CSEs”). N.Y. Educ. Law § 4402(1)(b)Each child’'s CSE team must
conduct an IEP meetiragg least annually to rewiethe child’s progress and neetied to create a
new IEPfor the upcoming year. 20 U.S.C. § 1414(d)})

If dissatisfiedwith the IEP or the proposed placemex# here, @arent may choose to
enroll their child in a private school at their own financial risk, later seek tuition
reimbursement from the DOEI 0 obtain reimbursementd parent initiatean administrative
due process proceedibg filing a complaint settingprth all of their challenget the IEP. 20
U.S.C. § 1415(b)(6) The parents may challentany matter relating to the identification,
evaluation, or educational placement of the child, or the provision of a free appropriate publ
education.”ld. Such challenges are addressed in a due process hearing before &alimpar
Hearing Officer (“IHO”)at which the DOE has the burden of proof and persuasion. N.Y. Educ.

Law §4404(1)(c); M.W. ex rel. S.W. v. N.Y. City Dep't of Educ., 725 F.3d 131, 135 (2d Cir.

2013). Either party may appedi¢ IHO’s decision to &tate Review Officer (“SRO”R0
U.S.C. § 1415(41); see alsd\.Y. Educ. Law 8§ 4404, andtlker party mayhenappeal the

SRO’s decisiomy initiatingan ation in state or federal cour20 U.S.C. § 1415(@2)(A).



FACTUAL BACKGROUND
The followingfacts aredrawn from the administrativecordandthe partiesLocal Rule
56.1 Statements of Undisputeddts. Theyareundisputed unless otherwise noted.

C.B.'s General Background

C.B. was born on July 11, 2004 ascturrentlythirteenyears old.ECF 151, Plaintiff's
Rule 56.1 Statement (“Pl. 56.1 St.”), at 1 1 n.2. Atissue in this case is the 2012-2013 school
year, during which C.B. was eight years old and a second grade stldiextty 2. C.B. has
been classifiethy the DOEasa student with apeech or language impairmevtio iseligible to
receive special education services under the IDEA ECF 141, Defendants’ Rule 56.1
Statemen{“Def. 56.1 St.”), at § 3. From age four to six, sittended general education
programs in private schoodd received supplemental servif@sn the DOE, including
occupational therapy, speech and language therapy Spdcial Education teachd?l. 56.1 St.
at 5.

The 2011-2012 IEP arfichool Year

The Student’s CSE teamet ;n March 31, 2011. The DOE had failed to conduct an IEP
meetingfor C.B. the prior two yearand notified the Parents of the meeting the day before it
took place. Ex. B at pp. 34 After finalizing the IEP, the DOBffered C.B. a placement in a
public school for the 2011-2012 school year, during whichnstsseven years oldndin first
grade Id. TheParentgejected the school placemdat reasons that are disputed and irrelevant
to this case.Insteadthey enrolledC.B. at the Jewish Center for Special Education (“*JCSE”) for

the 2011-2012 school yeand initiated a due process proceedihgllenging the IEP, and

! Citations to exhibit§“Ex.”) andthe transcrip(*Tr.”) refer to the administrative record.
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seeking reimbursement fre JCSHuition. Pl. 56.1 St. at 1 8While thatproceedingvas
pending, C.B. completed the 2011-2012 school yetireatCSE?

The 2012 EvaluationmndProgressReports

The CSEwas due to re-convene for C.B.’s 2012 annual IEP meeting regarding the
upcoming 2012-2013 school year in March 2012. In anticipation ofrtbating, the DOE sent
the Parents a noti@n January 9, 201&ating that the “studentaducational or related services
needs warrant a reevaluation (this includes improved academic achievement aaddlinc
performance) and thatit needed “updated clinical informations [sic] for the annual review.”
Ex. 1. It also requestadports fromC.B.’s current school that would provitee summary of the
student’s present levels of performance in both AcadandcSocial/Behavioral areasld.

There are five reporiga the record regarding C.B. that ptatethe 2012 IEP meeting.
The JCSEreatedhree progress repottisereinafter, the “Progress Reportg1) an Academic
Progress Report dated February 9, 2012; (2) a Speech Progress Report dateg Felzuand
(3) an Occupational Therapy Update dated March 30D&f. 56.1 St. at § 7; Exhs. 4, 5, 6. A
representative frorthe DOE Melody Fuchsgconducted @ne hour classroom observation of
C.B. at the JCSE on March 6, 2012 and summarized her findings in a classroom observation

report Ex. 3; Pl. 56.1 St. at 11 12, 1Binally, therewas apsychoeducationaéport of C.B.

2 The IHO issued a decision regarding the 2011-2012 school year on November 12, 2012. Ex. B.
The IHO held that the DOE’s failure to present a case in cmdfita failure to defend the IEP

and proposed school placement, constituted a “concession” that it had not offered C.E. a FAP
for that school yearld. at p. 11-12. The DOE was ordered1preimburse the Parents for the

JCSE tuitionfor the 2011-2012 school year) (2mmediatelyconduct a speech atmhguage

evaluation an@noccupational therapy evaluatiofthe student” and (3) “reconvene the CSE to
consider the results of those evaluations and any other relevant evaluationgnéomiation

received and produce a new IEP for the studelat.at p. 14.

3 The Occupational Therapy Update is datatch 2011, however Plaintiffs indicate that that

date is likely a typographical error and should actually be March 2012. PI. 56.1 St. at § 18 n. 4.
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completed by a school psychologist dated March 6, 2011 (the “Psychoeducational Ré&port”)
9. A brief summary of eaateport follows.

I. The Academic Progress Rep(uteated by the JCSE)

The Academid®rogresfkeport describes C.Bs “sweet,” “wellbehaved” and “well
liked,” but with“delays in her expressive and receptive langugdlls”’ Ex. 4. It states that
C.B. has trouble following directions, completes tasks slowly and “struggles igveetvords,
which impedes her ability to express her thoughts” cohereltlyThe report states th&tB.
identifies “several letters of the alphabet” and can write sortexdgiroperly. Be can answer
“oral comprehension questions after listening to stories with 80% accuracy,’randda
independently for 15 minutedd. She needs to develop phonological awareness, such as
rhyming and blending syllabledd. In math,C.B. can complete twdigit addition problems,
simple subtraction problems and can cduntives and tens through one hundréd. at pp. 1-2.
The report notes a number of modifications and managementhaothe teacher uses
including (1)repetitian, (2) multi-sensory techniques, such as haodsctivities and ganse(3)
small group instruction, (4) motivational activities, (5) visual aids, and (6)ninege
information in “small chunks.’ld.

il The Speech Progress Rep@reated by the JCSE)

According to he Spee Progress Repor€.B. haslanguage delays “in the areas of
comprehension, use of age-appropriate vocabulary, and auditory processing of complex
directions and sentence structur&X. 6. C.B. has difficulty following even simple directions,
particularly those with spatial terms, and struggles to express herselflgalidn She also
“demonstrates difficulty with pragmatic skills,” including a “lack of agra@ss and repair skills

when there is a communication breakdown,” in ahsase she “sits passively and does not



indicate lack of comprehensionltl. This reportemphasizethe following management
techniques: (1) sequencing cards and pictures, (2) direct instruction, (3) vevipgl, @and (4)
opportunities to practicearious skills 1d.

ii. The Occupational Therapy Upddteeated by the JCSE)

The Occupational Therapy Update explains that C.B. has “low postural tone gddedr
muscle stength” and “low endurance levelyhich results in “difficulty performing fine motor,
prewriting and graphomotor skills.” Ex. 5. It describes her as a “sweet andljfi child who
has “good attention span,” blaas“difficulty following simple directions and processing
auditory information” and “poor problem solving skillsld. The report describes the dexterity
of her fingers, hands and armsprformcertain tasks, concluding that “[t]his is all indicative of
a weak upper body.1d. Her writing is “slow and laborious,” she has difficulty writing letters,
tracing and imitatig patterns, cutting shapes and completing puzztesC.B.’s“decreased self
and spatial awareness [] interferes with visual motor and perceptual skills.”

V. The Classroom Evaluation Rep¢eteated by the DOE)

The classroom evaluation was condudigdMelody Fuchs, who was also a member of
C.B.’s CSEteam and testified before the IHID behalf of the DOESeeinfra. She was
unfamiliar with C.B except for the classroom observation and IEP reviews. Tr. 247. She
evaluated C.B. in her classroom at the JCSE in which there were six studentachaeaad
one assistantEx. 3. Ms. Fuchs observed an art/writing activity during which the students wrote
about and illustrated what thbpd seemluring arecentfield trip. 1d. In an attempt to writéhe
word “supermarket,” C.B. wrote FBMKT,” reversing the letter “P.ld. She also wrote “I S
IKM” for “I saw ice cream.” Id. During recess timeahe class voted on whether they would stay

inside or go outside. C.B. “did not participate in this count, but just sat quietly at hér tesk.



In conclusion, Ms. Fuchs wrote, “f@cher related that [C.B.] knows only half of the alphabet
letters and/or sounds at this time. [C.B.] is not being taught to write words, but oabutis
that she hears within the worddd.

V. ThePsychoeducational Report

The Psychoeducational Report notes that C.B. “did not appear to understand directions
and benefited from constant and consistent repetition.” Ex. 9 at pp. 1, 4wd&s.Hidgety,”
“easily distracted,” and she had “difficulty sustaining attention, understaadohépllowing
directions . .” Id. at p. 1. C.B. has a borderlih®. scoreof 75, which is in the th percentile
for children her ageld. In particularthe evaluator noted that she was in the “extremely low
range” for working memory, which is the “ability to temporarily retaifoimation in memory,
perform some operation or manipulation with it, and produce a result,” stioh ‘@bility to
attend to asimple math question and retrieve information from memory to answdditdt p. 2.
In all areas, C.B. (who was six at the time of the test) tested at a “belowdartéer’ level. Id.
at p. 3. The evaluator offered a number of instructional modifications for C.B., incldging (
preparing C.B. before she is called upon to answer a question, (2) establishtogtege prior
to giving instructions or introducing new material, (3) allowing additional ing or
rehearsal time, (4) usinganipulative, charts and diagrams, (5) introthgchew concepts in a
variety of ways—oral, written, graphic and pictorial, and (6) restatement by the student of
directions. Id. at p. 4. The report concludes as follows:

In sum, [C.B.]'s overall level of cognitive functioning appears within the Barderl

range with relative weaknesses in her working memory skills and her abitigfine

words. Academic skills appear to be below grade level. She presents as aghbhiiohin
who is motivated to learn and to please.



The 2012 IEP Meeting

The IEP meeting took place on April 26, 2012. PI. 56.1 St. at § 10. The following
members of the CSE teanerepresent at the meetinfll) Melody Fuchsas DOE special
education teacher and District Representa{®ethe Mother, 3) Elisheva Weiss, theOE
school psychologis{d4) Sharon Grangeparent membe(5) Raizy Link, C.B.’sclassroom
teachemat the JCSHEby telephone)and(6) Chavi Rabinowtz, principal at JCSEId. at § 11

The main dispute regarding thaketing centers on thisychoeducational Repand the
threeProgress ReportsThe DOE claims thatose four reports were discussed during the
meeting andaterconsideredvhen creating C.B.’#£P. Def. 56.1 St. at 1 7-1The Parents
maintainthatthose repog werenot discussed during the meeting. PI. 56.1 St. at § 20; Tr. 273,
307-10. Itis undisputetthatMs. Fuchs’classroom evaluatioreportwasreviewed at the
meeting.

At the end of the meetindi¢ DOE offered, and the Parents agréed Notice of
Deferred Placementhichallowed C.B. to complete the 2011-2012 school year at JCSE. Ex. 7.
That noticestated that the Parents would receive a final notice of C.B.’s school plademitet
2012-2013 school year by August 15, 2012; seealsoPI. 56.1 St. at  59.

The 20122013 IEP

Following the meetingC.B.’s IEP for the 2012-2018chool yeawas finalized Ex. 2
(hereinafterthe “IEP’). The IEP is divided into a number of secticas followsin relevant
part:

I. Present Levelsf Performance and Individual Needs

This sectiomprovideswritten summaries of C.B. in various categories: (1) Evaluation

Results, (2) Academic Achievement, Functional Performance and Learrangot#ristics, (3)



Social Development, (4) Physical Development, (5) Management Needs, ande (6 Eff
Student Needs on Involvement and Progress in the General Education Curritulatyp. 1-2.
Under each subsection, the IEP asks for a (a) summary of the student’sailitidevelopment
in that area, (b) the student’s strengths in that aredi(c) the needs of the student in that area,
including areas of concern for the parents.

Under the first subsection, Evaluation Results, the IEP describes C.B.’s schmyi his
and notes that the curriculums at the private schools shetteadedn previous years
“emphasizefl] Judaic Studies, math and sciencdd. at p. 1. Bcauséstudents are primaygjl
taught in Hebrew and Yiddish . . . it should be noted that this is [C.B’s] first in school exposur
to reading and writing in English.1d.*

The next three subsectioasecopieddirectly from the Progress Reports. Compi&ie
at p. 1-2to Exhs. 4, 5, 6. Under “¢ademic AchievemenEunctional Performance and
Learning Characteristi¢sthe summarys takenvirtually verbatimfrom the Academic Progress
Repat and in smaller partfrom the Speech Progress Report. Compare IEP at pm Exhs.

4, 6. Thenext subsection,SocialDevelopment,” is copiedirectly from the Academic Progress
Report._Compare IEP at pt@Ex. 4. It adds that C.B. is motivated to learn and please others,
persists in the face of challenging tasks, and benefits from “modelingge [anaal

encouragement.” IEP at p. 2. It lists “counseling” as C.B.’s need in this categghout

further explanationld. The next subsectionPhysical Developmerittracks the Occupational

Therapy Update verbatinCompare IEP at p. ® Ex. 5. t states tha€.B. has trouble

4 The Parents argue that this statement is inaccurate, and that C.B. had presteisshy r
instruction in English. In light of our other holdingsira, the Court need not address that
argument.
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following simple directions and processing auditory information, and presehtdedteased
muscle strength and low endurance, which interferes with her progress. IEP at p. 2.

The final two subsectioriivert from the Progress RepartUnder Management Needs,
the IEPoffers no summary or overview of C.B.’s strengths, and as for her needdstnone
needed.”Id. Under“Effect of Student Needs on Involvement and Progress in the General
Education Curriculum,it states that C.B. “can participate in all appropriate areas in the general
education environment with needed academic supports, counseling, speech/languagearbdera
occupational therapy.ld.

il Student Needs Relating to Special Factors

This section ists 15 annual goals for C.B in the areas of speech, reading, phonetic
awareness, math, counselisgcial skillsand occupational therapy. IEP at pp. 3€galsoTr.
74-76, 363-66. Progress under each of the goals is to be measured once a month. IEP at pp. 3-6.

iii. Recommended Special Education Programs and Services

This section of the IEP recommenaspecial educatigprogramfor C.B. IEP at pp. 6-7.
It recommends thdor all academic subjects she be placea@ special clasim a community
schooP that has not more than 12 students, one teacher and one paraprofessional in the
classroomcommonlycalled al2:1:1. Id. It recommends that she receive three related services
speech/language therapy, ogational therapy and counselintgl. It alsorequires C.B. to

participate in the same distrAatide assessments administeredeaayal education students with

5 A “special class” is “one that includes only students with disabilities,saimieinded for
students whose needs cannot be met within the general education class.” Def. 56.165t. at
n. 3. Community schools have a “mixed population of disabled and non-disabled stultents.”
at§ 16 n. 4.
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certain modificationsywhich includeextendedime, that thedirections and questions be read
aloud and that she be tested in a room with no more than seven other stisde{s. 8.
V. Summary
This sectiorstates that C.B.’s instructional/functional levels in reading and math are at a
kindergarten and first gradevid, respectively.ld. at p. 9. It classifies her disability as$peech
or Language Impairmentid. Under a subsection titled “Promotion Criterid,fequires that
C.B. meet 35% of the second grade English standards and 40% sé¢bed gradenath
standards in order to be promotedhe next gradeld. at p. 10.
This section also notes whether and whittfeospecial educatigorogramswere
considered for C.Bld. It states thathe CSEalsoconsideredand rejected, an IESP with
SETSS? |d.; seealsoDef. 56.1 St. at § 16A special class in a special school was deemed too
restrictive for C.B.IEP at p. 10. It also reads that the Mother “stated that she would like an IEP
to explore programs that would be appropriate for her daughters’ academic needsraigito

seek tuition reimbursement . . . parent stated that she would like an IEP at thisidime.”

Public School Placement for the 2012-2013 School Year

By August 17, 201Zhe Parenttiad not receivedfinal notice from the DOBRwith
C.B.’s school placement for the upcoming year, and the Mother contacted the DOEra inqui
PIl. 56.1 Stat 1 60 OnAugust 21, 2012the Parents received a notadvising that C.B. had

been placed i.S. 91-The Albany School (“P.S. 91r)a special class with a 1211ratio® PI.

6 Underthis program C.B. would remain in private school and pay her own private school
tuition, but the DOE would provide supplemental services or teachers for support. Def. 56.1 St
at  16n. 5, 6 ECF 142, Def. Memo. of Law, p. 10 n. 5, 7.

" A “special schodlis a school with only special education students. The IDEA requires that a
student be placed in thé&east restrictive environment” possibl20 U.S.C. § 1412(a)(5)(A).

8 The Notice is dated July 25, 2012. The family monesidenceand provided the DOE with

their new address, but the Notice was sent to their former address\ardeceived. Tr. 277.
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56.1 St. at  6IEx. 8. The notice did not specify the classroom in which C.B. was pldded.
TheMotherimmediately attemptetb visit P.S.91 butwastold thatshe could not visit untthe
schoolre-openedn the fall Pl. 56.1 St. at ] 62; Tr. 276.

On August 22, 2012he Motherwrote to theDOE to notify them ofer inability to visit
P.S. 91. Ex. L. She statbdr intention to visit &@soon as possible and requested information
“about the recommended program such as a class profile and program descrigtj@eéalso
Pl. 56.1 St. at  63r. 276-77. She never received a response. Pl. 56.1 St. at  64. In the
meantimethe Parentse-enrolledC.B. at the JCSE for the 2012-2013 schaar. Exhs. E, F.

In early Septembe2012 the Mother toured P.S. 94ith CarolHoyte, the Special
Education Coordinator at that school. Pl. 56.1 St. at 56&. observed classroom that was
not the classito which C.B. was to be placed. Tr. 299-300. On September 28,t8612,
Mother wrote to the CSE regardihgrconcerns about the IEEhe 12:1:Iclassrecommendation
and the school placemeriEx. D; seealsoPl. 56.1 St. at § 75The letter asks the DOE to “let
me know if anything | have indicated in this letter about the CSE meeting ormenatad
placement is inaccurate.” Ex. D@t2. The letter notifies the DQRat theParentsejectedthe
placementat PS. 91 hadenrolled C.B. at the JCSE for the 2012-2013 schgear, ad planned
to seek reimbursement through an impartial hearidg.The DOE never responded to that
letter. PI. 56.1 St. at 1 76C.B. remainedt the JCSE for the duration of the 2012-2013 school

year, the tuition for which totaled $53,900d. at 1 77, 88.

TheDue Process Complaint and the Remaining 2012-2013 S¥eao!

On November 12, 2012, the IHO issued its decision regarding the 2011-2012 school year.

Seesupra note 2. &yslater, on November 21, 2012, the Pare¢imely filed a due process
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complaint challenging th2012-2013 IEP and proposed placement, and seskimg§pursement
for tuition at JCSHor that school yearEx. A; Pl. 56.1 St. at  87TheDue Process Complaint
seeks reimbursement for C.B.’s tuition at the JCSE and aNeglations of the IDEA related to
(1) theevaluations of C.B. that were conducted and considerectating the IEP; (Zhe 12:1:1
class siz&aecommendation; (Ihe IEP’s present levels of performance and geatsions; (4)
the CSE'’s failure to properly notify and include the parents in various aspeltsIBPs
creation and (5) the placement of C.B. in P.S. €k A.

After the Due Process Complaint was filed, the IHO issued a notice of pendency pursuant
to 20 U.S.C. § 1415(j), whidequires the student’s placement remain “as is” during the
pendency of an administrative revieBeelnterim Order on Pendency, dated January 3, 2013.
C.B.’s placement at the JCSE for the 2011-2012 school year, purstizatittO’s November
12, 2012decision constituted the status qudnile the proceedings wepending. Id. As such,
theDOE paid the remaining JCSE tuition for the 2012-2013 school year for the period between
November 21, 2012 and June 20H3. 56.1 Stat 1 90.

IHO Hearing and DecisioRegarding the 2012-2013 School Year

A hearing before a new IH@garding the 2012-2013 school year was held over five
non-contiguouslaysbetweerDecembe012 and April 2013. Ms. Fuchksas the DOE'’s first
witness, andestifiedregarding the classroom evaluation she comdlaitthe JCSEthe IEP
meeting the creation of the IEP and the placement of C.B. at P.S. 91. At various points in her
testimony, which took place via telephone, the IHO reprimanded her for rehdintly from
the IER or other exhibits, when wasclear that she was inappropriately doing so in response to

a question. Tr. 50-51, 72-73.
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The DOE’s secondnd finalwitness was Ms. Hoyte, the sjegdeducation coordinator at
P.S. 91. Ms. Hoytbadnever met C.B., and she testified about C.B.’s skills and rixzexds
solely onher reading othe IEP. Tr. 151. She also testified about the services availableSt P
91. Tr. 146-50. During her testimony, the Parents learned for therfiesthat ifC.B. had
attended F5. 91, she would have been placed in a fourth grade class. Tr. 151.

Three witnessetestified for the ParentsThe first was Chana Bailey Ros€hB.’s
teacher at JCStor the 2012-2013 school year. Ms. Rosen testified to C.B.’s present levels of
performance, her progress throughout that school year, the educational sétigndCGSE and
the various modifications and tools that the teachers used to address C.B.’s needsthéhe M
testified second regarding the IEP meeting and creation of the IEP, hessmoms of P.S. 91
and C.B.’s progress at td€SE. Finally, Chavie Rabinowitzhe principal at the JCSE, testified
regarding the JCSE and the adequacy of the IEP in relation to her understandingsof C.B
functioning and deficiencies. She testified to knowing C.B. well, seeing herdsgiand being
in regularcontactwith he teachers and therapists.. 383, 339-41.

On June 25, 2013n¢IHO isswed a decisiomolding that 1.) the DOE provided C.B. a
FAPEfor the 2012-13 school year, 2.) the JCSE provided C.B. an appropriate education for the
2012-13 school year, and 3.) had the DOE failed to provide (FBP&, equities favored
tuition reimburserant. SeelHO’s Findings of Fact and Decision, dated June 25, 2013
(hereinafter “IHO Dec.”) Because the DOE had offered C.B. a FAPE, the Parents were not
entitled to tuition reimbursement for theimilateral placement of C.B. at the JCSH. at p. 14.

The SRO’s Decisioand Subseguent Events

On July 30, 2013, thedPents appealetthat part othe IHO’sdecisionholdingthat the

DOE had provided C.B. a FAPE.h@ DOE crossppealedhat part of theHO’s decision
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holding that the equities favored tRarents On December 10, 2014, the SRO issuddasion
affirming the IHQ SeeState Review Officer Decision, dated December 10, 20drkinafter
“SRO Dec.”).

In lieu of a fact or background section, BIRO presumedhe “parties’ familiarity with
the detailed facts and procedural history of the case and the IHO’s decisimffeaadonly a
brief procedural historyld. atp. 2. After rehearsingpage of law (d. at pp. 3-%, the decision
affirmedthe IHO’sholding that the DOE offered C.B. a FAPEL at 56. The SROheldthat
the IHO accurately recounted the facts, properly evaluated the necessargeadécane to
the correct conclusionid. at p. 6. The SRO then addressadh of the Parent’s challenges to
the IEP and placementd. at pp. 6-9.Becauset concluded that the DOE had offered a FAPE,
the SROdid notaddressvhether the JCSE was an appropriate placement foroCvihether
equitable factorgavored the Parentdd. at pp. 9-10.

Having exhausted their administrative remedies, the Parents inttisderhseseeking
declaratory judgmestthat the DOE failed to provide C.B. a FAPE for the 2012-13 school year
and thatequitable fators weigh in C.B.’s favor, arajudgment orderinghe DOEto reimburse
the Parents fathe 2012-2013 JCSE tuition, along with costs and attorney’s fees. EUTkel.
partiesfiled crassmotions for summary judgment which are now before the Court. ECF 14, 15.

LEGAL STANDARDSAND DEFERENCE

In an IDEAcase, a summary judgment motiog & pragmatic procedural mechanism”

for reviewing administrative decisiotizat functions more like an appeal than a traditional

summary judgment motioril.P. ex rel S.P. v. Mamaroneck Union Free Sch. Dist., 554 F.3d

247, 252 (2d Cir. 2009)
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This Court exercises aircumscribedde novoreview whichfalls somewhere between

clearerror and completde novo. M.W., 725 F.3d at 138.H. v. New York City Dept. of

Educ., 685 F.3d 217, 244 (2d Cir. 201®)nder that standay{w] e seek only to verify whether
a preponderance of the evidence supports the administrative decisions based on our independent

examination of the record.J.D. v. N.Y. City Dep't of Educ., 677 F. App'x 709, 711 (2d Cir.

2017)(summary ordgrciting M.H., 685 F.3d at 226While the ourt should not simply “rubber
stanp” the administrative decisioit,mustremain“mindful that the judiciary generally lacks the
specialized knowledge and experience necessary to resolve persistentieult gliestions of
educational policy.”Walczak 142 F.3d at 12 (internal citations omitted)Thus, the Court may
not substitutets own “notions of sound educational policy for those of the school authorities
which they review.”Rowley, 458 U.S. at 206.

However, he levelof deferenceowed to anadministrative decision “depends on the
quality of that opinion.”R.E, 694 F.3d at 189lts persuasiveneswill hinge on the kinds of
considerations that normally determine whether@articular judgment is persuasive, for
example, whether the decision being reviewed is well-reasoned, and whethebésed on
substantially greater familiarity with the evidence and the witnesses thesvibeing court.”
M.H., 685 F.3d at 244.

In this case, the DOE urges t@eurt to accord particular deference to the administrative
decisions because they dre agreement and are based on the sat@d as that before the

district court” ECF 29,Def. Reply, ap. 3,citing B.K. v. N.Y.C. Dep'’t of Educ., 12 F. Supp. 3d

343, 360 (E.D.N.Y. 2014)However, he Second Circuit has never instructed theteased
deferences warrantedsimply because the IHO and SRO came to the same ultimate conclusion

To the contrarythe Gurt need not uphold consistent decisibpghe IHO and SR@Whenthey
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areboth “poorly reasoned and unsupported by the recald’, 677 F. App'x at 711-12
(reversing the IHO and SRO'’s decisions uniformly holding in favor of the)Dg&€alsoL.O.

v. New York City Dep'of Educ., 822 F.3d 95 (2d Cir. 201@pame) A.M. v. New York City

Dep't of Educ.845 F.3d 5232d Cir. 2017)same)
With these standards in mintdmust first be noted that neither the SRO nor IHO’s
decisionindicates a “genuine engagement with the Parents’ claim” to warrant defeFdhee.

N.Y. City Dep't of Educ., 132 F. Supp. 3d 522, 550 (S.D.N.Y. 2015). Instead, they are both

conclusory, generjdacking “thorough and careful” analysiWalczak 142 F.3cat 129 and are
“tellingly, silent abouf] contrary testimonyon most disputed issue§..B., 132 F.Supp.3d at

550 seealsoB.R. ex rel. KO. v. N.Y. City Dep't of Educ., 910 F. Supp. 2d 670, 678 (S.D.N.Y.

2012). The Countemairs “acutgly] aware[] of institutional competence and role” in IDEA
casesM.H., 685 F.3d at 244, howevdreanalysisn both decisions is so wantitigatonecan
only speculate as to how, and in many instamdesther, the hearing officers actually weighed
and considred the evidendeefore then? For those reasons generally, and as reflected more

specifically hereinboth decisions are entitled to diminished defereaickest.

® The SRO'’s decisiarto which the court i defer primarilyjs particularly vague. At no point
does it note any detail about the contents of the IEP, the reports that wergl@taithe CSE,

or specific testimony. Its discuea section spans just four singlpaced pages, the vast

majority of which is boilerplate recitation of law and citatio®R0O Dec. atp. 6-9.0n a

number of points, the SRO makes a conclusion without addressing the Parents’ argathent at
The IHO’sdecision follows a similar formula, conclusorily stating that there was noladraa
FAPE on each issue, without further explanation. IHO Dec. at pp. 9-11. The section discussing
whether the DOE offered C.B. a FAPE spans three double-spaced pages, one of which is a
boilerplate recitation of the applicable lavd. To its credit, the IHO decision offers six double-
spaced pages summarizing the parties’ respective arguments and thenteftoinathe IHO
hearing. Id. at pp. 3-9. However, it does not substantively describe the IEP or the reports that
were availabled the CSE, nor does it weigh contradicttggtimonyor evidenceo supporits
conclusions.
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DISCUSSION

To determinewhether théParents are entitled to reimbursemehe Court applies the

threepartBurlington/Cartetest. Florence Cty. Sch. Dist. Four v. Carter, 510 U.S. 7 (1993);

Sch. Comm. of Town of Burlington v. Dep't of Educ., 471 U.S. 359 (198BYer the first

prong,the Gurtdeterming whether thdOE denied the studentRRAPE. This involves a two-
part inquiry that is, first, procedural, and second, substantReE’, 694 F.3d at 189-90If the
DOE deprived the student afFAPE under the second prongetBourtconsiders whether the
Parents’ unilateral private school placement aggropriate for the studenk it was, under the
third prong,the courtdetermine whethethe balance oéquitable factors weigh ithhe parents’
favor. M.H., 685 F.3cht 245.

l. Prong One, Part OneProcedural Compliance

The Parents argubat the DOE violated the IDEA on both procedural and substantive
grounds, thereby depriving C.B. @afFAPE. The IDEA’s procedural requirements are intended
to “guarantee parents [] an opportiyrfor meaningful input into all decisions affecting their
child's educatiofi Honig, 484 U.S. at 311, and to “safeguard against arbitrary or erroneous
decisionmaking.”M.H., 685 F.3d at 24&nternal quotations omitted3eegenerally20 U.S.C.

§ 1415. New York regulations amplify the IDEAprocedural requirement§See8 NYCRR

§ 200.1et seq “[T]he importance Congress attached to these procedural safeguards @nnot b
gainsaid.” Rowley, 458 U.S. at 205. If there is a procedural violation, Parents are entitled to
reimbursemenonly if the violation“i.) impeded the child's right to a [FAPE]; (ii) significantly
impeded the parents' opportunity to participate in the decisionmaking processnig tae
provision of [a FAPE] to the parents' child; or (iii) caused a deprivation of edoabbenefits.”

20 U.S.C. § 1415()(3)(E)(ii).
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The Parents allege that the DOE failed to reevalda@ewithin the statutorilymandated
three year time periodECF 15-2, PIMemo. of Law, at pp. 1220. They also claim that the
Psychoeducational Rep@mdthe Progress Reports were not discussed during the IEP meeting
or provided to themld. Theycontend that these constituted procedural violations of the IDEA
that denied C.B. a FAPE and impededir opportunity to participate in C.B.’s educatithThe
primary thrust of their argument, however, is that these procedural violations comghéminde
create substantively inadequate IEP that deprived C.B. of a FABEat pp. 21-22.

The Parents first argue that the DOE failed to contlluet reevaluations of C.B., in
speech/language, occupational therapy and soisiary. ECF 152, Pl. Memo. of Law, at pp.
17-18. The lawrequires that atudent be evaluated by tB€©E prior to hernitial IEP andthen
at least every three yedbgereafter 20 U.S.C. 8414(a)(2)(A); 8 NYCRR 800.4(b)(4). These
evaluationsand reevaluationsiust assessahild “in all areas of suspected disability,” and
utilize “assessment tools and strategies that provide relevant information thay disstsks
persons in determining the educational needs of the child.” 20 U.S.C. § 1414(l9)}33€
also8 NYCRR 8200.4(b)(1). 1t is theschool district’s responsibility to assure that the reports
and assessments on which it relies are sufficiently accurate and complete tarceggieopriate
IEP. 20 U.S.C. § 1414(b)(2)(A); 8 NYCRR § 200.4(b)(5)(iii).

The SRO did not address the DOBIkged failure to reevaluate C.B. in advance of the
IEP meeting.SeeSRO Dec. atp. 6-7. The IHQOecognizedhat the DOE did not perform a

speech or occupational therapy reevalution, but digtatéwhether thatonstituted a

10 The Parents argue that the CSE did not allow them to meaningfully participatgindhss,
primarily because the CSE had predetermined a recommended class placementifoa C.B
12:1:1 class. ECF 30, PIl. Reply, at pp. 10-The Court addressdisis class placement issue as
part of the discussion of the IEP’s substantive adequaitg, and need not address that issue as
a separate procedural violation in light of our remaining holdings.
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procedural violation. Insteathe IHOsimply concludedhat “there are no procedural errors
tantamount to a denial of a FAPE for the student,” and that “the IEP specificalty thet
student’s deficits in these areas and provided services to address the dekict$ec. at p. 10.

The Mother testified that C.B. was initially evaluated when she was thmeestdour,
years old for occupational therapy, physical therapy, speech and by a pgisthbutthat the
DOE had noteevaluted hesince. Tr305-06. C.B. was three, almost four, in the first half of
2008, four years before the 2012 IEP meeting. Ms. Fuchs testified that she did not know when
C.B. last received a social history evaluation, did not know whether a speech anddangua
evaluationhad ever been completed, and did not know when C.B. was first classified as having a
speech and language impairment. Tr. 86-87, 90. The DOE acknowledged that C.B. was due to
be reevaluted prior to the 2012 IEP meetiSgeEx. 1. It is clear, howevethatthe DOE did
not reevaluate C.B. in those areathm the mandated three yearBhefailureto conduct
triennial evaluations of C.Bn her areas of nead a clear violation othe IDEAand state
regulations.

Additionally, “[i] n developing each child's IEP, the IEP Team must consider ... [t]he
results of the initial or most cent evaluation of the child.” 34 C.F.R. § 300.324(a)(1)(iiihe
DOE bears the burden of demonstrativigch evaluative materials were reviewsgthe CSE to
create thdEP to ensure that the CSE “provides the student with services narrowly tailored to his
or her particular educational needs based on actual and recent evaluative date $toohetfit’s
education providers.L.O., 822 F.3d at 110There was no speech/language, occupational
therapy or social history evaluation considered at the IEP meeting, an8Ehe@idnot consider
C.B.’s initial evaluations, about which the Mother testifiatthe IEP meeting or when creating

the IEP. Tr. 90.This constitutes a send procedural violationSeelL.O., 822 F.3d at 110-11.
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The Parents nexrgue thathe CSE failed toeviewthe Psychoeducational Report and
the three Progress Reports at the IEP meetihgying thelEP meeting, the CSE must “review
existing evaluation data on the child, including—(i) evaluations and information prowdad b
parents of the child; (ii) current classrodrased, local, or State assessments, and classroom
based observations; and (iii) observations by teachers and related seoaadsrps’ 20 U.S.C.

8 1414(c)(1)(A). The DOE must provide a copy of any evaluation, report or documentation to
the parerg. 20 U.S.C. § 1414(b)(4)(B).

Theonly evidence on thissueis conflicting testimonyfrom the Mother and Ms. Fuchs.
The Mother testified thahe CSEdid notreviewthe Progress Reports aRdychoeducational
Reportat the meetingr provide them to herTr. 273 Ms. Fuchs claims the opposite. Tr. 60,
62, 93. The IHO credited Ms. Fughestimony, holding thatll of the reports were discussed
during the IEP meeting.” IHO Dec. at p. 10 (the SRO did not address this issue). Thgebje
evidence indicates that the threedtess Reports were consideredhe TEP quotes them
verbatimand two JCSE teachers were presgrihe IEP meetingMs. Link who authored the
Academic Progress Reppdand Ms. Rabinowitz, the principal, wesommunicated regularly
with the therapists who authored the Speech Progress and Occupational Therapy Epats. |
pp. 1-2; Exhs. 4, 5, 6.

Regarding th&sychoeducational Repottiere is no evidence thiatwas discussed at the
meetingaside from Ms. Fuchs’ testimony. AlthoudtetiHOapparently ignorethe Mother’s
conflicting testimony(IHO Dec. at p. 10), this Countust defeto the IHO who wabest

positioned taassesshe witnesses’ credibilityB.P. v. New York City Dep't of Educ., 634 F.

App'x 845, 849 (2d Cir. 201%3ummary order)M.H., 685 F.3d at 258. For that reastie

Court holdghat he Psychoeducational Reparas reviewed at the IEP meeting.
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The DOEcontendghat anyprocedural violations were inconsequential bec#use
evaluationsavailableat the timeof the CSE meeting/ere sufficient to craft an adequaieP.
ECF 142, Def. Memo. of Law, at p. 16-17. This position is aligned with the SRO and IHO’s
unreasoned conclusions that “the evaluative information . . . was sufficient to develop an
appropriate IEP.” SRO Dec. at p. 6; IHO Dec. at p. 10. Indeed, ¢tmutsheldhat“the
absence of one single measure should not itself render an IEP invalid, so long 3B tear@
otherwise has sufficient information about the student to determine the studec#itanal

needs.”P.L. v. N.Y. Dep't of Educ., 56 F. Supp. 3d 147, 160 (E.D.N.Y. 2@&bénlsoM.W.,

725 F.3dat 140.
Here howeverjt was not‘one single measurghat was omittediather the DOE failed
to conduct andonsider at leaghree(re)evaluations of C.B. Thisonstitutesa serious
procedural violation. Moreovethe Second Circuit haxpressed reservati®mith applying the
retrospective analysisrged by the DOHyecause
.. . courts are left to speculate many months, or as in this case, manyayeass to
how the CSE reached thertes of the child’s IEP (i.e., which, if any, evaluative materials
the CSE actually considered). The resulting implication of this procedotation is
that it provides the reviewing authority with almost unfettered discretion, as iscomb
through the ealuative materials generated at the time the IEP was formulated, to match
terms of the IEP to any assertion contained in any existing document, Gtresoé

whether it was actually viewed and considered by the CSE or even in possedsen of t
CSE at theéime of the meeting. .

L.O., 822 F.3d at 110. To the contrattye IDEA “requires that a CSE actually review
evaluative data and base the terms of the student’s IEP on that information,” arsdnibtloe
“permit[] the reviewing body to offer post hoc rationalizations for how the C&ehesl its
conclusions.”ld. at 110-111.

Additionally, neither the SRO nor IH@ubstantively addresséuke evaluativenaterials

and IEPin a manner sufficient tvarrant deferenceEach dedicated well under a page to this
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issue, and did not engage icaefulcomparison, endorsed in this circuf,the IEP and the
availablereporsto ensurdhat they weréruly consistent Compare SRO Dec. at pp764HO
Dec. at p. 1@0 L.O., 822 F.3d at 11aleferring to thesSROwho “devote[d] nearly thirteen full
singlespaced pages to its comparison of the terms of each IEP with the evaluativalsnater

existence at the time the IEP was developedM. v. New York City Dep't oEduc, No. 15-

CV-6275, 2017 WL 607579, at *16 (S.D.N.Y. Feb. 14, 2qi7g SRO “horoughly analyzed the
hearing record, providing a detailed description of the information that each indiregoal and
evaluation containet.

This Court lacks the @ertise tacompetentlyundertake such amalysis, andhesitates to
do sain light of L.O. The Court holds onlthat there were two procedural violations: the DOE
failed to timely reevaluate C.B. in her areas of nead the CSE did not review her most recent
evaluations during the IEP meeting. Rather than condidsetiolations in isolation, the Court
turns to the alleged substantive inadequacies, which analysis is informedépgrbeedural

violations. A.C. exrel. M.C. v. Bd. of Educ. of the Chappagua Cent. Sch. Dist., 553 F.3d 165,

172 (2d Cir. 2009) (A] dequate compliance with thOEA] procedures prescribed would in
most cases assure much if not all of what Congress wished in the way of substentééein
an IEP.).

I. Prong One, Part TwaoSubstantive Adequacy

The Court next considers the substantive adequacy of the IEP. To satisfy this prong, the
DOE must offer the childpecial education and related services thatrassonably calculated
to enable a child to make progress appropriate in light of the child’s circunstagcerew F,
137 S.Ct. at 999The focus on taindividual child is critical. The IEP “is not a form
document,” and st reflect “careful considation of the child’s present levels of achievement,
disability and potential for growth.1d. A valid IEP must “set out a plan for pursuing acade
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and functional advancement,” that is “focused on student progress” and provides opportunities t
“meet challenging objectivesId. at 999-1000.The Court igasked with examiningthe record
for any objective evidence indicating whether the child is likely to makegss@regress
under the proposed plan,” suchtest scoregand similar objective criteriaA.M., 845 F.3dat
541 (internal citations omittedseealso J.D, 677 F. App'xat 712. The DOE bears the burden
to “demonstrate the appropriateness of the IHR., citing M.H., 685 F.3d at 224-25A finding
that the IEP was substantively inadequatetomatically entitles parents to reimbursement.”
R.E. 694 F.3d at 190.

The Parents argue that the IEP’s present levels of performance sectiooientje¢hat
the IEP’s goals arenattainable and incomplete, and that the CSE’s 12:1:1 class placement
recommend@on was inappropriate for C.B.

A. Present Performance L evelsand Goals

The IEP musteport on fouraspects of the student’s present levels of performange: (1
academic achievement, functional performance and learning characteristicsigl?) so
development, (3) physical development, andiidnagerial or behavioral needsN8CRR
8 200.1(ww)(3)(i). This present levels of performance section slvadliCatethe individual
needs of the student” in each of those four areas, including “how the student’s diafeiity
involvement and progress in the general education curriculloh&t 8 200.4(d)(2)); seealso
20 U.S.C. § 1414(d)(1)(A)(). The CSE's evaluation of a student's abilities should never rely
on “any single measure or assessment as thesterion for determining . . . an appropriate
educational program for the child.” 20 U.S.C. § 1414(b)(2)(B). The IEP must also inalude
statement of measurable annual goals, including academfaratnal goals, designed to . . .

enable the child to . make progress” and “meet each of the child's other educational needs that
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resut from the child's disability. 20 U.S.C. § 1414(d1)(A)(i)(Il) ; seealso8 NYCRR
§ 200.4(d)(2)(iii)(A); 39 C.F.R. § 300.320()(i).

The Parentsprimary challenge relates to tRsychoeducational Report, which they
claim was not incorporatedtmthe IEP. The IEP does not indicate C.B.’s borderline 1.Q. score
of 75, and thusthey arguegloes not refledC.B.’s cognitive deficits. ECF 15-2, Pl. Memo. of
Law, at pp. 20, 23. The Parents also contend that C.B.’s social deficits and managedsent ne
are not accurately addressed inHBB. 1d. at pp. 23, 32-33. As a result, thdgimthatthe IEP
fails to include goals to address some of C.B.’s educational needachmts goals that are
inappropriately overreachindd. at pp. 25-27.

Here again, botthe SRO and IHO decisions summarily hold that the IEP is sufficient
and consistent with the evaluative materials without analysis and without dekigovg
conflicting evidence and testimony. Neitlikcision warrants deferenc&he SRO heldhatthe
present levels of performance section was sufficient because “a comparison of tia¢ieval
information with the April 2012 IEP shows ththe present levels of performaraieectly and
accurately reflected the information available to and considered B\ptiie2012 CSE,” and
that the CSE used inpfrom the parents, JCSE staff and evaluative materidévelop that
section. SRO Dec. at p. 7. In suppthve SRGstring cites to transcript pages from Ms. Fuchs’
testimony the five reports available to ti@&SE and the last pagof the IEP whicltists the
names of the CSE team participanis. Regarding the IEP goals, the SRi@sto the pages of
the IEP on which the goals appear and states, without thatehe “goals indicated in the IEP

are appropriate and specifically address her deficits.” SRO Declat 10.

1 The IHO similarly held that the “IEP indicated a detailed description ofttitest’s deficits,
needs and current abilities,” and that despite omitting C.B.’s 1.Q. scol&RHedicates a
thorough recitation of the students’ language, academic| socla@OT deficits.” IHO Dec. at p.
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Both decisiongack “thorough and careful” analysis to warrant deferemcéhis point,
andtheyare belied by a preponderance of the objective evidéMadczak 142 F.3d at 12%ee
alsoM.H., 685 F.3dat 249 (SRO’s ¢onclusory statement does not evince thorough and well-
reasoned analysis thabwld require deference”)Neitherdecisionanalyzes théEP’s adequacy

in light of C.B.’s particularized need§ee8 NYCRR § 200.4(d)(2)(iii)(a)comparego C.R. v.

New York City Dep't of Educ., 211 F. Supp. 3d 583, 611 (S.D.N.Y. 2016). Instead, they could

hold true for countless studentsloreover, vhile the Courtgenerally defesto the specialized
knowledge and educational expertise of the administrative revi@ndlgese types of questions,

Grim v. Rhinebeck Cent. Sch. Dist., 346 F.3d 377, 382 (2d Cir. 2003), there is no indication that

theseholdings are grounded in that expertise.

Turning first to the present levels of performance sectinCSE copied the three
Progress Reporemostverbatim: the IERjuotes the Academic Progress Report and
Occupational Therapy Update almost in their entirety,cduedrypicks sentencesom the
Speech Progress Repoompare IEP at pp. 1t8 Exhs. 4, 5, 6.0n its facethe IEP does not
incorporateie Psychoeducational Repdtie classroom evaluation reportanyadditional
input from the CSE teanSeegenerallylEP .12 As a resultthe IEP is consistent with the
Psychoeducational Report only to the extent that the Progress Reports arertomisistbe
Psychoeducational Repoitdowever the Psychoeducational Repadentifiesa number of

C.B.’sdeficitsthat do not appear in the IEP. In addition to the omission of C.B.’s I.Q. Huere,

10. Regarding the IEP goals, the IHO stdted they “are appropriate and specifically address
her deficits.” Id. In support of those holdings, the IHO cites only tolEf itself Id.

12 Ms. Fuchs testified that #Psychoeducational Report was incorporated in the first subsection
of the IEP, titled “Evaluation Results.” Tr. 92. That section contains an overview & C.
educational history and past school placements, but does not contain information from the
Psychoeducational ReporSeelEP at p. 1.
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Psychoeducational Report highlights C.B.’s low working memory and inabilityfirmedsords
as areasf concern Ex. 9 at pp. 2, 4. The report scores her belge/expectancipr perceptual
motor skills at an “age equivalent of 5.2-5.3 yearfd’ at p. 3. There is no explanation for why
the IEP fails to mention that C.B struggieghese areas

Similar omissions persist throughout the IEPor exampletherecordindicates that
C.B. has significant difficultyvith focusing and distractibilityhte Psychoeducational Report
explainsthat C.B. was “easily distracted” and “fidgety,” (Ex. 9 at p. 1), and Ms. Rosen and M
Rabinowitz testified that C.B. hadifficulty focusing,” is “easily distractible,” and requires a
behavior plan for focusing, noting that she works best with a cardboard divider aroutegier
to help her focus and “block out other distractions.” Tr. 214, 362-63. ConversdiPtbates
that C.B. “works independently for roughly 15 minutes,” and that she “demonstrates good
attention span and good activity toleranctEP at pp. 12. These statements, taken directly
from the Academic Progress Report and the Occupational Therapy Usneadéginly
inconsistent witliPsychoeducational Report and testimony from the JCSE tea@enBx. 5 at
p.1; Ex. 4 at p. 1. Nothing in the IEP attempts to reconcile this inconsistency, or avgmze
that it exists.

In terms of social need#he IEP quotes from the Academic Progress Rdpathate that
C.B. “initiates and maintains conversation with her peers,” and “generallyainaigye
contact.” Ex. 4 at p. 1; IEP at p. But the Psychoeducational Repodads that “eye contact was
inconsistent,” that C.B. said “she doesn’t have friends in the class,” and recommends
management techniques to encourage C.B. to engage socially with her peers. @px.19 4t
Additionally, the classroom evaluation report indicates that C.B. did not engtygher peers

when they took a vote to go outside, and Ms. Fuchs testified that C.B. was “quiet,” “withidra
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and “didn’t have an opinion.” Ex. 3; Tr. 54t i$ clear that when crafting the IEfhe CSE did
not engage in a thoughtful analysis of the evidence befarentake any attempt to reconcile
inconsistent findingsinstead they blindly copied the Progress Reports without divergeAse.
a result, the IEP omits and potentially misstatesimber oC.B.’s educationatieficits 12

In turn, heperformance levelsectiondirectly informs the IEP’s goals, which are also
deficient. The IEP hafifteen goals related to speech, reading, phonetic awareness, math,
counseling, occupational therapy and social needs. Not surprisingly, thekSRjdals to
addresshosedeficits that were omitteftom the present levels of performance section: there are
no goals related to memory, perceptual motor skills or encouraging social megagéth
peers, whichthe record indicates are some®B.’s greatesareas of need. Ex. 9 at p.s&ealso
Tr. 363-65. Additionally, there is no goal related “rhyming and discriminatinglisitunds,
final sounds, segmenting words and blending words,” even though the IEP and
Psychoeducational Report both indicate C.B. struggles in that area. IEP at p9 bt Bx3*
Ms. Rabinowitz testified that there were no math goals for place values, nkdiseegrseading,
writing and sequencing numbers, and no adequate goals relatsttaotitility and focusing

Tr. 365. The only goal related to social skills requires C.B. to cooperate withreeaole

13 The “management needs” section, which simply reads “none needed,” is clearly atadequ
IEP at p. 2. The Progress Reports and Psychoeducational BRepmibe numerous
management tools required to help C.B. learn, and Ms. Fuchs testified that Cageg rel
services (counseling, speech and occupational therapy) should have been listed uinder tha
subsection. Tr. 73-74. However, as the SRO noted (SRO Dec. at p. 7), the other subsections
address those management tools throughout. They note that C.B. needs repetitisensurlyi
techniques, presentation of material in “small chunks,” visual aids and sequearcisgdirect
instruction, verbal cueing and opportunities to practice. IEP at pp. 1-2. It exaltdform over
substance to invalidate this IEP solely because it fails to list these manageimaguisunder
the management subsection of the IEP.

14 Remarkablythe only goal related to phetical awareness calls for C.B. to orally “read
passages or stories fluently,” even though C.B. is a nonreader. IEP at p. 4.
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follow rules, although all theeportsindicate that C.B. was sweet, compliant and eager to please.
IEP at p. 6; Exhs. 3, 4, 5, 9.

The Parents challenge the reading gaadst forcefully It is undisputed that C.B. was a
non+eader, who recognized only “several letters of the alphabet.” IEP aEp. 4, Academic
Progres®Report, at p. 1; Ex. 9, Psychoeducational Report at Ms3.Fuchs testified that.B.
was writing worddike a three year old. Tr. 52onetheless, there are no goals related to
learning the alphabet; instead, the goals presume that G.Beaslerrequiring her to, in part,
“identify[] the main ideas fostories,” analyze the emotions and motivations of characters, and
improve her vocabulary by using “context clues” within sentences and paragragéstify i
unknown words when reading. IEP at ppt.3Ms. Fuchs testified that these goals were aimed
towards “interpreting the information and she is—she is making—making evaluatigns
when she critically thinks.” Tr. 75. There is no evidence, however, that interpnetirggitical
thinking skillsare goals particularized to C.B.’s individual needs and disability. Intiésed,
Rabinowitz testified that these goals were unattainable be€aBs&vasn’t decoding CV&®
well, so she’s nowhere near being able to do something like that . . . she wasn’t reading
sentences, so she wasn't ready for that.” 364.

In fact,the DOE offeredho evidencéhat actuallysupports th@ppropriatenessf the IEP
goalsin light of C.B.’s individual needs. 8 NYCRR § 200.4(d)(2)(iii)(a). Ms. Fuchs’ testymon
is the DOE’s only evidence to support the goals, and conargtsly of her listing what type of
goal each was.€. “the third goal is a reading goal,” “[tjhe next one is a phonetic awareness
goal”). Tr. 75-76. She did not testify as to how @8E considered C.B.’s specific educational

needsn developing the goals or how the goals addressed those needs. Conversely, Ms.

15 CVC are three letter words with a consoramivel-consonant, such as “cat.” Tr. 235.
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Rabinowitz testified about the substance of many of the goals and in doing saexkplhy
they were inappropriate in light of C.B.’s abilities. Tr. 363-66.

The IEP was not designed to enable C.B. to make progréght of her educational
needs. The CSE did not incorporate all of the evaluative material and evideneatitefor
accurately summarize C.B.’s educational needs and deiidtead it merely copsind pasted
the ProgresReports directly into the IEP. Most obviouslyePsychoeducational Report
(which was the only clinical report available) uncovered deficiencies relev&nB.’s
educational needs, but was ignored in draftirglERP This resulted in an absence offgpin
numerous areas of need, and facially unattainaaléing goals

Without doubt, hese deficiencies are inextricalbigd to the procedural violations
discussed supréR.L., 56 F. Supp. 3d at 1§thepresencéof procedural violations informghe
Court's] determination of substantive adequacy even when the violations themselves dg not de

a FAPEY) citing C.F. ex rel. R.F. v. New York City Dep't of Educ., 746 F.3d 68, 81 (2d Cir.

2014). Indeed, those violations cast doubt on whether the IEP’s substdefigncies resulted
from “a deliberate decision on the part of the CSE based on its specialized knowlgdge a
educational expertise” or from the CSE'’s failure to reevaluate C.B. and reviexisigng

evaluations.L.O., 822 F.3d at 111seealsoS.Y. v. New York City Dep't of Educ., 210 F. Supp.

3d 556, 576 (S.D.N.Y. 2016). For all the reasons indicated, the Court holdseti&aPs
present levels of performance and goals vgetestantively inadequate and C.B. was thus
deprivedof aFAPE.
B. 12:1:1 Class Placement
The Parentalsochallenge théEP’s class placememecommendation. They claian

12:1:1 class sizevastoo largeto meet C.B.’s needsand thathe DOEfailed to considethe
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Mother’s request that.B. be placedn a smallerclassroom, thereby denying them a meaningful
opportunityto participate in the IEP procesSCF 152, Pl. Memo of Law, at pp. 24-3@.he

DOE argues that the Court should defette SRCs and IHOs decisiondecause there is
sufficient evidence thdf.B. would make progress in a 12:1:1 class‘@xglies such as class size
are best left to the districhd its @lucational experts ECF 142, Def. Memo. of Law, at p. 25.

Indeed “challenges to class size and student teacher ratios involve quedtions
methodology more appropriately answered by the state and district deniskans than by
federal judges."C.M., 2017 WL 607579 at *2(citing cases) However, where it “appears plain
that, contrary to the findings of the SRO,” the placement was “not adequatelyeittig
address and improvke child's educational needs, the administrative officer's agadysi
deserving of no deferenceA.M., 845 F.3dat 543(internal citations omitted)

On this issue hie SRCcited 8 NYCRR § 200.6(h)(4)(i), whictequires thaa child with
management nesthat interfere with the instructional procéssplaced iraclassroom witmo
more thanl2 studentsat least one teachand one paraprofessiondlhe SRCheldthatC.B.’s
“learning and management needs were significant enough to interfere witisttinetional
process,” and therefoshewas appropriately placed in “a 12:1+1 special class placement at a
community school.” SRO Dec. at p. 8he SRO failedo address the Parentsiallengehata
12:1:1 classroom was too large for C.B. #matthe CSE did not considarsmallerclass

placementand thus its holding does not warrant deference. E.H. v. NewXtyloep't of

Educ., 164 F.Supp. 3d 539, 553 (S.D.N.Y. 2016). The IHO’s decision is deficient for the same

reason, and also not entitled to defereaee.q.J.C. v. Katonah-Lewisboro Sch. Dist., No. 16-

1838, 2017 WL 1906729, at *1 (2d Cir. May 9, 20({sOmmary order)the hearing officer “was
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not required to automatically accept fheecommendations as to class size, but he was required
to consider the recommendations and, if he rejected them, to convincingly expldniwhy.

There is limitedevidence in the record as to the appropriateness of a 12:1:1 class size.
Neitherthe classroom evaluation repdie Psychoeducational Reporpmany of the three
Progress Reports sggsts an appropriate classzefor C.B. SeeExhs. 3, 4, 5, 6, 9The DOE’s
only evidence supporting a 12:1:1 classroom size was testimony from Ms. Fuchs, wh8met C
for approximately one hour during the classroom evaluatithe JCSE. Shabserved that C.B.
was passive, failed tateract with the other studentsidaneeded the teacher’s help to complete
the assignmentEx. 3. Sheestifiedabout the recommended class sizdollows:

Q: ... why did the team recommend a [12:51¢cial class for [C.B.]?. .

A: Okay. Because there is up to 12 children in the class, one teacher, one
paraprofessional. We felt that she would be able to getttherecessary attention.

You know she would be learning with children that would Ileat might be within the
same typ of focus, you know, but even though she has her own, you know, Individual
Education Program, we felt that this would be a proper placement for hey tmueceed

in reaching her goals. (T77) . . .

A: We felt that that would bethat that could appropriately address [C.B.]'s needs. That
we thought that the class, if she was in a Department of Education progranpéhait ty
class could appropriately address her goals, her needs, her related samdicesild

help herto achieve academic succeds. 81-82).

Ms. Fuchdatertestified that the CSE never considered recommending a class of fewer than 12

students. Tr. 96Thistestimonymakes no specific reference to C.B.’s particular circumstances

8 The IHO notes that C.B. was making progress in a small settithg JCSEbutthere was
nothing “in the record that specifically indicates that the student could not leactasseoom
with a slightlylarger student to teacher ratio,” and there wasclmical support for a conclusion
that the size of the recommended placement was inappropriate for the stlidénDec. at p.
11. This holding improperly places the burden on the Parents to show why a placement is
inappropriate, and is inconsistentimthe IHO’s simultaneous ruling that the available
evaluative information was sufficient to assure C.B. a FAPE. IHO Dep. d0-11.
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and needs, and it does not explain howeargluative informatiomffirmatively shove that a
12:1:1 class placement will allow C.B. to progreBsL., 56 F. Supp. 3dt 165.

Converselythe Parentsthreewitnessegestified that a 12:1:1 ptement would be too
largefor C.B. Ms. Rabinowitzestifiedthata 12:1:1class would be “very difficult” because of
C.B.’slanguage and focusing issues, and that C.B. needs a “very smédllngtasso more than
eight students. Tr. 360-61, 400. The Mother testified that durinigcBheeetingshe toldthe
CSEthata 12:1:1 class was “too big.” Tr. at 274, 293. Ms. Rosen testified that that class size
would be “too big, because | think she’s going to be distressed. And | also think thatdse
smaller groups for more direct instruction in reading and math.” Tr. 230.

The private school’slass sizeloes not bind the CSE in formulating the IERRM., 845
F.3d at 545. Howevethe DOE'’s failure to consider a smaller classroom siag denya
student a FAPEvhen all witnesses familiar with the student tgstifatshe requirec certain
placement, anthat testimony is not adequately rebutted by DOE witnesSesC.F. 746 F.3d
at81. Indeed,fithe “consensus of thevaluative materials arall witnesses familiar witlthe
child . . .specifically recommend the continued need” for a certain placement, the DOE must
point to evidence sufficient to counter those recommendations in order to appropriately

recommend a different placement for shadent. A.M., 845 F.3cat 545;seealsoJ.E. v. New

York City Dep't of Educ., 229 F. Supp. 3d 223 n.4 (S.D.N.Y. 2Q03¥here the parent and the

student's prior teacher advocate for a more restrictive ratio, there is redsdieve that the
IEP'sdeviation toward a less restrictive classroom environment—without documentation
indicating that such a deviation is appropriate—constitutes a substantiveoviafthe

IDEA.").
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It is the DOE’s burden to prove by a preponderance of the evidence that the 12:1:1 class
ratiowould haveallowed C.B. to progress. Ms. Fuchs’ testimony does not satisfy that burden.
Ms. Fuchs met C.B. one time in a classroom with seven students, and testified in generic
language about the appropriateness of a 12:1:1 classroonanétaictestimony is ountered by
the testimony of allhree witnessewith intimate knowledge of C.Bhat she needed a smaller
class sizeandthe IEP’s acknowledgment that C.B. was making “slow but steady ps3gnes
her class of seven students at the JCA#8ditionally, Ms. Fuchs testified that the CSE did not
even consider recommeng a class size of fewer than 4®idents, in clear violation @b
obligation to consider the Mother’s request fanaaller,7:1:1 classroomE.H., 164 F.Supp. 3d
at 553(“CSE wasobligated to consider the Parent's point of view that a [12platEment was
not appropriate for [the student] and [7:2wids necessary, particularly in light of the fact that
[the studentjvas then being educated ifi7al:1] ratio.”).

Moreover, the issue of classroom placement ratio cannot be separatef] ttmm
procediral violations discussed aboveC.F, 746 F.3dat 81 “Indeed, we are left to wonder
whether the DOE would haveached the same conclusions and recommended the same
deficient services in the IEP. . had the DOE adequately complied with the IDEA's procedures
in the first instancé. A.M., 845 F.3d at 545.Thewitnesses who recommended a smaller class
size did so out of concerns about C.B.’s languageialand focusing issues, which shoulave
been assess&y the appropriate reevaluatgnThe failure to reevaluatesultedn a lackof
information clinically tying C.B.’s deficits to a class size recommeadawhich can belecisive
in makingan appropriate placememcommendationSeee.qg.J.C., 2017 WL 1906729, at *1.

The DOEfailed to prove that C.B. could make adequate progress in a 12:1:1 class

placement, and thus deprived her of a FAPE. This conclusion is “inescapable” whenetbmbi
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with the CSE'’s failure to reevaluate C.B., failure to consider her exjstiigl evaluadions,
failure to thoroughly and accurately summarize C.B.’s present perfornmerats, land the
deficiency and lack goals in numerous areas of nSeg.e.qg.A.M., 845 F.3d at 54%C.F., 746

F.3d at 81. The analysis ndurns to the remaining prongs of tBerlington/Cartelinquiry to

determine whether the Parents are entitled to reimburséfent.
Il. Prong Two: Appropriateness of the Parents’ Unilateral Placement at the JCSE
The parents of a student who is denied a FAPE are entitled to reimbursement for the
tuition at their unilateral placement only if th@cements “reasonably calculated to enable the
child toreceive educational benefits .such that the placementlikely to produce progress, not

regressiori. T.K. v. New York City Dep't of Educ., 810 F.3d 869, 877 (2d Cir. 2@itagrnal

citations omitted).Here, the IHO held that the JCSE provided an appropriate program for C.B.
IHO Dec. at p. 12. The DOE did not appeal that portion of the IHO’s decision, not does it
dispute that holding novand the Court need not address this prong of the analysis.

V. Prong Three: Equitable Considerations

In the final stepof a tuition reimbursement clairthe Gurt determinesvhether equitable
considerations favor the parentd.H., 685 F.3d a254. The SRO did not reach this issue. SRO
Dec. at p. 9-10. The IHO held th#he equities favored the Parents, because therénetisng
in the record which sustains a finding that the parents have not cooperated with théHESE

Dec. at p. 13. The IHO noted that the Mother attended the IEP meeting, visited P.S. 91 and

17 The Parentalsochallenge the DOE'’s proposed placement of C.B. at P.S. 91. They argue that
the IEP required C.B. to be in second grade for the 2012-2013 school year, but that she would
have been placed in a fourth grade classroom as P.S. 91, had she attended. ECF 15-2, Pl. Memo.
of Law, at pp. 38-39. On this basis, tleythat P.S. 91 was unable to implement the IEP and

the DOE failed to offe€.B.a FAPE. In light of our holding as to the IEP’s procedural and
substantive inadequacies, this argunrexgd not be addressed
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timely notified the DOE that she found the school inappropriate and planned to unylatiee!
C.B. in another schoolld.

There isadditional evidencehatsupports this holdingFirst, the Mother made numerous
attempts to engage with the DOE regarding the IEP and school placementshaffailed to
receive a school placement by August 15, @leactivelycontacted the DOE ask abouthe
placemennotice. PI. 56.1 St. at § 6&Ghe thenmmediately called P.S. 91 to schedule a tour
andreached out to the DOr more information about the placement when she was told she
could not visit untilSeptemberEx. L. After timely visiting the placemerghe wrote to the
DOE again to ¥press her concerns and notify them of her intention to unilaterally placatC.B.
a private schoolEx. D. The DOE never respondegthose communications whidlustrate
the Mother’s good faitlattempts to work with the DQEnNd the DOE’s unexplained refusal to
communicate openly with tHearents

Secondjt appearshat the DOE withheld information from the Parents alioeit
proposed school placement at P.S. 91, namely that C.B. would have been placed in a fourth
grade classroom. The Mother toured the school in early September, after theyeahbald
begun, at which point the DOE undoubtekihew C.B.would be placed in that classroom. Still,
the Mother wasiot shown the class into which her daughter would be placed and was never told
it was a fourth grade classroom, despite her numerous communications asking rfioatiofor
about theclass profile The IDEA “des not entitle a school district to play fasttloose with

the disabled student's placement” in this manner. M.H. v. New York City Dep't of, Ed@d-.

Supp. 2d 125, 167 (S.D.N.Y. 201@jf'd, 685 F.3d 217 (2d Cir. 2012) (equitable considerations
weighed in Parents’ favor wheéhe DOE was “lesthan forthcoming about the nature of [the

student’s] recommended placement”).
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Third, the DOE was on clear notice of its need to reevaluate C.B., but still faileddo do s
The Parents initiated a due process proceeding related to the 2011-2012 sahwaellygefore
the 2012 IEP meeting, primarily challenging theB$®failure to reevaluate C.Boutthe CSE
did not conduct a single reevaluation for considerandrer 2012 IEP.

The DOE arguethat the Parents never intended to accept a public school placement.
Theysaythat the DOE called thealRents three times to reevaluate C.B. in January, March and
April 2012, but that no one picked up until the third call when the Mother stated she was not
interested in a public school placemeBCF 14-2, Def. Memo. of Law, at p. 30. Tladege
thatat the CSE meeting, the Mother stated her intent to seek reimbursement foplad&rent
at the JCSEId. Other evidence in the record weighs agdimsse claims. For example, >
alsostates that “Parent stated that she would like an IEP to explore programsulthbe
appropriate for her daughter’'s academic needs,” and that “she would likE an tiis time.”

IEP at p. 10. Similarlythe Mother testified that she newedicated an intertb be reimbursed
and that she genuinely sought the best placement for her daught2r5 She alsdestiied
that the CSE pressurdérto accept an “IESP with SETSS” despite her repeated refpuest
IEP. Tr.274, 288-89.

A weighing of the equities tipdecidedlyin the Parents’ favorBecause they have
satisfied all three prongs tifeanalysis the Parents are entitled to reimbursement of C.B.’s

tuition for the 2012-2013 school year.
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CONCLUSION
For the foregoing reasons, Plaintiffs’ motion for summary judgnsegranted, and the
Defendand’ crossmotion for summary judgment is denied. The decisions of the Impartial
Hearing Officer and State Review Officer are reversed. Defemdatrdered to reimburse
Plaintiffs for C.B.’s tuition at the JCSE for the 2012-2013 school year, minus as\tltashave
already been paid pursuant to 20 U.C.S. § 1415(j). Plaintdfgsubmit theirequestor

attorney’s feeso the Court with proper documentation.

SO ORDERED.
Dated: Brooklyn, New York
September 28017
Is]
I. Leo Glasser
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