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UNITED STATES DISTRICT COURT FOR ONLINE PUBLICATION ONLY
EASTERN DISTRICT OF NEW YORK

RAFFI STEPANIAN
Plaintiff,

MEMORANDUM
- versus- AND ORDER

15CV-1943 (JG)SMG)
CITY OF NEW YORK,NYC HUMAN
RESOURCES ADMINISTRATION
DEPARTMENT OF SOCIAL SERVICES,
MR. ANTHONY CASTRO,MRS. YVONNE
MONTES, STEVEN BANKS, MR. DIMITRO
TRACHENKO, DR. JONES, Psychiatrist,
privately, individually and in their official
capacities, jointly and severally

Defendants

JOHN GLEESON, United States District Judge:

On April 8, 2015, plaintiff Raffi Stepaniarappearingro se filed this action
against defendants allegingter alia, violations of his constitutional right$Stepanian filed an
amended complaint on July 17, 2048d a second amended complaint on July 24, 2015. | grant
Stepanian’s request to proceadorma paiperissolely for the purpose of this Ordefor the
reasons set forth belowhd action is dismissed

BACKGROUND

Stepaniarbrings this action based geveral visits from Adult Protective Services

(“APS”) caseworkers in thEew York City HumarResources AdministratiofilRA”"), seeking

to visit his father Shara Stepanian (“Shara”). Duritig first visit, on February 26, 2015,

! For purposes of this Memorandum and Order, | refer to Raffi Stepani&tepanian,and other

members of the Stepanian family by their first or full name.
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Milagros Vega, an APS caseworker left a “Notice of Attempted Visit’mBleara was not
available. SecondAm. Compl. a#4-6. On March 3, 2015, a different APS caseworker, Anthony
Castro, visited Shara, who refused to speak to Castrdeaméeld needing APS assistance in
Stepanian’s presencéd. at 7~11. On April 28, 2015, APS caseworkirmitro Trachenko made
another gaempt to interview Shara alomgth a psychiatristDr. Jones.Id. at 1113. After the
last visit, the state court granted Commissioner Steven Baagplication for affOrder
Granting Access” and on July 15, 2015, Trachenko and DesJaong withNew York City
Police Officers Udik and Cannarigaentered Stepanian’s homid. at 1415, 1819. Itis
unclear whether the last attempt to interview Shara waessiul. Stepanian does not describe
any conduct taken after the last visit on July 15, 2@Bt&paniarvidecdaped most of the APS
visits and attempted visitppsted the videos dhe websiterouTube and provided links to the
videos in the second amendeadhplaint Seed. at 68, 11-:12, 16, 1819.
DISCUSSION

A. Standard of Review

SinceStepanian is proceedimpgo se his pleadings are to be “liberally
construed,’Erickson v. Pardusb51 U.S. 89, 94 (2007), and hé&d less stringent standards
than formal pleadings drafted by lawyerdfughes v. Rowel49 U.S. 5, 91980) (quotation
maiks omitted) accordHarris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009onetheless, | am
required to dismiss a complaint filedforma pauperisf it “(i) is frivolous or malicious; (ii)
fails to state a claim on which relief may be granted; or (iii) seektetary relief against a
defendant who is immune from such relief.” 28 U.S.C. § (&13)(B). A pro secomplaint
must plead “enough facts to state a claim to relief that is plausibte face.” Bell Atl. Corp. v.

Twombly 550 U.S. 544, 570 (2007)A claim has facial plausibility when the plaintiff plead



factual content that allows the court to draw the readenialerence that the defendant is liable
for the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678 (2009urthermore, the
pleading stagd, must assume the truth of “all wglleaded, noconclusory factual allegatioirs
the complaint. Kiobel v. Royal Dutch Petroleum C621 F.3d 111, 12¢d Cir. 2010) (citing
Igbal, 556 U.S. at B9).
B.  Constitutional Violations

1. Municipal Defendants

To sustain a claim brought und&2 U.S.C8 1983, a plaintiff must show that the
defendant (a) acted under color of state law (b) to deprevpl#intiff of a constitutional right.
Colombo v. O’Connell310 F.3d 115, 117 (2d Cir. @B); Pitchell v. Callan 13 F.3d 545, 54
48 (2d Cir. 199). However, a claim under Sectiv883 cannot lie against HRa&ndthe
Department of Social Services. Section 396 of the New York City Clpaeides that “[a]ll
actions and proceedings for tlezovery of penalties for the violation of any law shall beigho
in the name of the city of New York and not in that of any agency, exdepe otherwise
provided by law.”N.Y.C. Charter Ch. 178 396 That provision “has been construed to mean
that New York City departments [and agencissch as the HRA], as distinct from the City
itself, lack the capacity to be suedXimines v. George Wingate High Sdil6 F.3d 156160
(2d Cir. 2008) per curian); seealsoCincotta v. New York City Human Resas@dmin No.
00-CV-9064(JGK), 2001 WL 897176, at *10 (S.D.N.Y. Aug. 9, 2001) (HRA and Corpamati
Couwnsel are not suable entitiehccordingly, the claims against these municipal agencies are

dismissed.

2 To the extent Stepanian seeks to bring this action on behalf of his fetteannot do so as he is

not a licensed attorneysee28 U.S.C. § 1654Guest v. Hanser603 F.3d 15, 20 (2d Cir. 2010) (“A person who has
not been admitted to the practice of law may not reptesg/body other than himselfi¢iting Lattanzio v.
COMTA 481 F.3d 137, 139 (2d Cir. 2007)).



The action against the City of New YdfiCity” ) likewisedoes not pass muster
It is well-settled that a munigality can only be sued under Sectit®83 if the alleged injury
was the result of an official policy, custom, or practice of the nipadity. SeeMonell v. Dep'’t
of Soc. Servs43® U.S. 658, 70-08 (1978). “Boilerplate allegations of unconstitutional policies
and practices” are insufficient to plead a municipality’s liabilitd@emSection 1983Plair v.
City of New York789 F.Supp.2d 459, 469 (S.D.N.Y. 2011). Stepanian’segissn of a policy
is conclusory; he has nplausiblyalleged any City policycustom or practicetha might have
deprived him of dederal statutory or constitutionadyt.

2. Dimitro Trachenkaand Dr. Jones

As to APS caseworkebimitro Trachenkd the complaint alleges thhefalsely
statedn an affidavitto the state court that Stepanian had “refused social workers az&tsmra
Stepanian and his residence,” in connection with thécapin for an order granting access.
SeeSecond Am. Complat 14. To establish a violation of his Fourth Amendment rigtittodoe
searched absent a warrant supported by probable cébseti@n 1983 plaintiff rhust show that
the affiant knowingly and deliberately, or with a reckldssregard of the truth, e false
statements or material omissions in his application forreawg and that such statements or
omissions were necessary to the finding of probable cadsddrdi v. Walsh40 F.3d 569, 573
(2d Cir. 1994) “Unsupported conclusory allegations of falsehood or matamésion cannot
supportsuch ajchallenge; to mandate a hearing, the plaintiff must make spec#gatithns
accomm@nied by an offer of proof.’Id. (citing Franks v. Delawarg438 U.S.154, 171(1978))
To determine whether the false statements were necessary to the findiolgadii@icause, the

court looks to the hypothetical contents of a ‘corrected’ application to nhéter whether a

8 It appears that Stepanian has misspelled his name. Itateesurt papers, he is identified as

Dmitro TarachenkoSeeSecond Am. Compl. at 14.



proper warrant application, based on existing facts kntmwhe applicant, would still haveén
sufficient to support arguable probable cause to make the arrestasteaahlaw.” McColley v.
Cnty. of Rensselagr40 F.3d 817, 823 (2d Cir. 201dnternal quotation marksmitted).

Stepanian alleges that he did not denyAR& caseworkers acss to his home
where both he and Shdraed. Second Am. Compl. at 1Rather, Shara himself told
Trachenko and Dr. Jones that Shara did not wish to sp#akhem when they visited his house
on April 28, 2015.1d. at 11. Despite knowing thisTrachetko allegedlystated in an affidavit
that “Raffi Stepanian has refused social workers access to Shara &tegrahihis residence.”
Id. at 1415 (@ttachingJuly 8, 2015 Order Granting Access). The state court expresied on
these alleged false representations in issuing the wadorahe APS caseworkeend others to
enterStepanian’sesidence.Seed. Armed with this warrant, lachenko and Jones,
accompanied by two N.Y.P.D. officers, subsequently @eecasearch on July 15, 2015, which
allegedlyviolated Stepanian’s Fourth Amendment righith.at 1819.

However, other facts stated in the complaint and its stipganaterialsmake
clear thatStepaniarrefusel APS caseworkersaccess to Shara and his residemcduly 15,
2015 Because of thighe complaintioes noplausiblyallegethat Trachenk® affidavit
contairedfalse representatiorns that effect According to the complaint, Trachenkad Jones
attempted to visit Shara at his homeApril 28, 2015, andstepaniarspoketo them at length
outside on the porobf his and Shara’s houséd. at 11. Stepaniarvideotaped this conversation
posted therideo onthe websiterouTube, and included thedeo’sweb address in the
complaint. SeeSecond AmCompl. at 1618 Since the video is incorporated into the

complaint,| am allowed to consider on a motion to dismissSeeDiFolco v. MSNBC Cable

4 SeeRaffi StepanianDr. Jones and ‘Mr. Trachenko’ Human Resources Administraf@uwTUBE

(Apr. 28, 2015), https://www.youtube.com/watch?v=Vi&d_2k (last accessed Sepd, 2015)(“ April 28, 2015
Video”).



L.L.C, 622 F.3d 104, 111 (2d Cir. 20) (permitting considerationf a documentincorporated
by reference in the complaint” or “where the complaint relies heavily uperdpcumentls
terms and effec); Hershey v. Goldstej®38 F. Supp. 2d 491, 4931 (S.D.N.Y. 2013)
(considering video footage referenced in the compiaidecidinga motion to dismiss)
Chamberlain v. City of White Plain886 F. Supp. 2d 363, 311 (S.D.N.Y. 2013)considering
“video recordings of the incident, as they are integrdiedCtomplaihand were relied on
heavily in drafting it); seealsoGarcia v. Does779 F.3d 84, 888 (2d Cir. 2015)considering
on consent of both partieddeos incorporated into the complaint on a motion to digmiss

Though it appears the video contains just excerpts Giphié28, 2015
encounterJones and Trachenlab all timesappeaoutside the houseMore importantly, the
videoshows Trachenko and Jones asking to enter the preseiseal timesind Stepanian
refusing to let them inAround the 13minute mark Trachenko asked Stepanian,

TRACHENKO: Would you allow us inside toy to talk to him
[Shara]?We need to talk to him inside clo&-one.

STEPANIAN: I'm sorry, sir?

TRACHENKO: We need to talk to him without anyone else
present.

STEPANIAN: You're asking me to let you into this housB®
you have a warrant?

Which authority grants you permission to enitéo this house
without a warrant?

SeeApril 28, 2015Video at 13:3314:30. At another point, Trachenko agasks Stepanian,

TRACHENKQO: Let us trythough Let us go inside and try to talk
to him



STEPANIAN: | cannot let you into this house if he doesn’t want
you in here But | can get him down here. Maybe.

TRACHENKO: Ok, but we need to talk to hiftke, oneon-one
without anybody else present.

STEPANIAN: If he agrees to speak with you areone
according to your terms, then he’ll speak with you. But yamnot
forceyour wayinto this house without obtaining a warrant.

JONES: You're right. That'scorrect.

TRACHENKO: We’'re not going to force anyone into doing
anything.

SeeApril 28, 2015Videoat 15:2158. Towards the end of the conversatidanes observes,
“You're feeling like you can’tet us in becauskeis saying nd. Seed. at 18:34 The video
concludes by showing Jones and Trachenko stepping domrtifie porch and leaving the
residence.

Both in the April 28, 2015 Video artie complaint, Stepanian stresses tiat
wasnot stopping the APS employees from speaking whtr& ratherSharahimselfrefused to
come out andpeak with them. However, this does not change the fact Trathenko and
Jones asked to enter the house and speak with Shara aloSégpeniardid not e them.

Accordingly, the complaint fails to plausiblyas¢ that either Trachenkw Jones
violated Stepanian’s Fourth Amendment righte. the contrary, the allegations show that these
defendants were either acting to investigate a claim of elder abuse or wegeguacsuant to a

court order to determine wtter any services were required.

° The beginning of the video appears to show another person, presumably Shairag sjitbak

Jones and Trachenlimm inside the houdaefore abruptly sayindGoodbye. Have a good day,” and closing the
door. SeeApril 28, 2015Video at 00:0600:20.

6 Stepanian also videotaped part of the July 15, 2015 entry, and provided a link to that ¥ideo in t
complaint. See Second Am. Compl. at 18 (containing link to Raffi Stepa&1CHRA lllegal Warrant, lllegal
Entry, YouTuse (July 15, 2015), https://www.youtube.com/watch?v=7ptgcdhqB8€p accessed Sept. 14, 2015)
Nothing inthis video supports a violation of Stepanian’s constitutional rights.
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3. Other Defendants

Since the complaint lacks any plausible allegation of a cotistiial violation, it
alsomust be dismissed as to Yvonne Montes APS supervisoand Steven Bankthe
Commissioner of Social ServiceStepanials charges against these defend&ait on the
additionalground that they do nglausiblysuggest any direatvolvement with or knowledge
of the alleged deprivation &tepaniats civil rights. SeefFarrell v. Burke 449 F.3d 470, 484
(2d Cir. 2006) “It is well settled in this Circuit that personal involvement of dderts in
alleged constitutional deprivations is a prerequisitart award of damages under § 1983.”
Farid v. Ellen,593 F.3d 233, 249 (2d Ci2010) QuotingFarrell, 449 F.3d at 484xccord
Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995)0 the extent Stepanian is suing Montes
and Banks based on their role as supervisors, the UnaeesRBupreme Court has held that
“[blecause vicarios liability is inapplicable to . . . 8§ 1983 suits, a plaintiff mustg that each
Governmenofficial defendant, through the official’s own individual iacis, has violated the
Constitution,” and rejected the argument that “a supervisor's mexeglédgeof his
subordinate’s discriminatory purpose amounts to thergigoe's violating the Constitution.”
Igbal, 556 U.S. at 67G7. Since the claims against Montes and Banks can bersegbpaly on
the basis of theespondeasuperioror vicarious liabilitydoctrines which are not applicable to
Section1983 actions, the claims against these defendantssanessled.

The alleged First Amendment violations arising from Stepanian’saexghwith
APS caseworker Anthongastroin which Castro purportedly took esption to being
videotaped fail to state a claingeeSecond Am. Compl. at 9. Castro’s remark that he was

“unappreciative of plaintiff's First Amendment protecféohing” does not amount to a



constitutional violation.See id.Nor doStepanian’sonclusory allegationthat Castro
discriminated against him constitute a plausible claim to reBefd. at 9, 11.

Finally, Stepanian’s conspiracy claimader42 U.S.C. 881985 and 198@so
must bedismissed.To successfully maintain an action un@el985, a plaintiff musimust
provide some factual basis supporting a meeting of the psndk that defendants entered into
an agreement, express or tacit, to achieve the unlawful &ddib v. Goord340 F.3d 105, 110
(2d Cir. 2003)internalquotatons omitted) As the Second Circuit has noted, “[cJomplaints
containing only conclusory, vague, or general allegations of a conspiracy to degersan of
constitutional rights™ warrant dismissaBrito v. Arthur, 403 F. App’x 620621(2d Cir. 2010)
(quotingOstrer v. Aronwalg567 F.2d 551, 553 (2d Cir. 197 Pef curian)); see alsdzallop v.
Cheney 642 F.3d 364, 369 (2d Cir. 2011) (finding allegations of piwasy “baseless” where
the plaintiff “offer[ed] not a single fact to cobyorate her allegation of a ‘meeting of the minds’
among the conspiratons” Stepanian alleges no facts suffiei to show the existence of a
conspiracy designed to deprive him of tagstitutional rights, and as such, his Secti®85
claim must be dismssed. Sincéhe Section1985 conspiracy claim fails, h&ection1986 claim
in turn,cannot go forward See Graham v. Henders@® F.3d 75, 82 (2d Cir. 1996) (holding
that “a § 1986 claim is contingent on a valid § 1985 claisggalso Wang v. Officef Prof'l
Med.Conduct 228 F. Appx 17, 19 (2d Cir. 2007).

C. State Law Claims

The second amended complaint charges multiple state law causes qf action
including libel, slander, defamation, and intentional argligent infliction of emotional
distres. SeeSecond AmCompl. at 1. Stepanian offers no factual support for tHagas

beyond that put forward in support of his federal clail®eading the second amended complaint



liberally, 1 find no plausible claim teelief under state lawAs suchthese claims must also be
dismissed.
CONCLUSION

For the reasons set forth above, | hereby dismiss th@afitedin forma
pauperis for failure to state a claim pursuant28 U.S.C. 8 1915(e)(2)(Bi). All state law
claims are dismissed withoutgpudice. | certify pursuant to 28 U.S.C. § 1915(a)(3) that any
appeal would not be taken in good faith and therafoferma pauperistatus is denied for the
purpose of any appeaCoppedge v. United Stat&3§9 U.S. 438, 4445 (1962). The Clerk is

respectfully directed to enter judgment in fasbdefendants and to close ttese.

So ordeed.

John Gleeson, U.S.D.J.

Dated:September 142015
Brooklyn, New York
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