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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK

MARK F. COLEMAN,
Plaintiff,

MEMORANDUM
- Versus- AND ORDER

15-CV-1946(JG)(MDG)
NEW YORK CITY as a Municipality
DETECTIVE JOSEPHORDAN, P.O. JOHN
VIRGIL GREEN,and ROSLYN N.
STEVENS

Defendants.

JOHN GLEESON, United States District Judge

Plaintiff Mark F. Coleman, brings thigo secomplaint pusuant to 42 U.S.C. §
1983, allegindgalse arrest and malicious prosecuti@olemars request to procead forma
pauperispursuant to 28 U.S.C. § 1915 is grantédr the reasons set forth beld@glemars
claims againstRoslyn N. Stevens adismissed, but Biremaining claimareallowed togo
forward

BACKGROUND

Colemanalleges that on January 13, 2013, he was arrestBatoyosepldordan,
andin February 2013, he was arrestedm@. JohrVirgil Green. He contendghat both of these
arrestavere predicated on falsecidentsthat Roslyn N. Stevens reported to the policen
January 142014, all charges agairtSolemarnwere dismissedSeeCompl.,Ex. B (Certificate
of Disposition). Colemanseeks monetary damages.
A. Standard of Review

Under 28 U.S.C. 8§ 1915(e)(2)(B), atdist court shall dismiss an forma

pauperisaction if it determineghat the action “(i) is frivolous or malicious; (ii) fails to state a
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claim on which relief may be granted; or (iii) seeks monetary relahaga defendant who is
immune from such relief.”’A complaint must allege sufficient facts to state a claim to relief that
is plausible on its faceAshcroft v. Igbgl556 U.S. 662, 678 (200Bjgio v. CocaCola Co, 675
F.3d 163, 173 (2d Cir. 2012). In making this determimatocourt should assume the truth of
all well-pleaded allegations in the complaint “and then determrether they plausibly give
rise to an entitlement telief.” Igbal, 556 U.S. at 67%ee also Bell Atl. Corp. v. Twomp§50
U.S. 544, 555 (2007). This rule does not require a plaintgfeoide “detailed factual
allegations” in support of his claimBywombly 550 U.S. at 555, but it does demand “rbian

an unadorned, theefendanunlawfully-harmedme accusation.’lgbal, 556 U.S. at 678 (2009).
Indeed, mere conclusory allegations or “naked assertion[d]hatilsurvive dismissal without at
least some “further factual enhancement” providing substto the claims allegedilwombly
550 U.S. at 557.

While pro secomplaints must contain sufficient factual allegations to meet the
plausibility standardsee Harris v. Mills572 F.3d 66, 72 (2d Cir. 2009), the Court reviews such
allegations by readindné complaint with “special solicitude” and interpreting thegdtions to
raise the “strongest arguments that they suggdsiéstman v. Fed. Bureau of Prisods0 F.3d
471, 47475 (2d Cir. 2006) (per curiam) (internal quotation mamkstted);see als Erickson v.
Pardus 551 U.S. 89, 94 (2007) (“A document filptb seis to be liberallyconstrued.{internal
guotation marks omittejl)

DISCUSSION

In order for plaintiff's allegationto make outa Section1983claim, “[t]he

conduct at issufl] ‘must have been committed by a peraoting under color of state lawhd

[2] ‘must have deprived a person of rights, privileges, or innesrsecured by the Constitutio



or laws of the United States.Cornejo v. Bell592 F.3d 121, 127 (2d Cir. 201@juoting
Pitchell v. Callan 13 F.3d 545, 547 (2d Cit994). Section 1983 “does not create a federal
right or benefit; it simply provides a mechanism for ecifay a right or benefit established
elsewhere.”Morris—Hayes v. Board of Educ. of ChesteritinFree Sch. Dist423 F.3d 153,
159 (2d Cir. 2005) (citin@klahoma City v. Tuttlet71 U.S. 808, 816 (1985)).

Private conduct, no matter how discriminatory oongful, is generally beyond
thereach of42 U.S.C. 81983. SeeAm.Mfrs. Mut. Ins. Co. VSullivan 526 U.S. 40, 480
(1999);accordMorris v. Katz No. 1:CV-3556(JG), 2011 WL 3918965, at *6 (E.D.N.Y. Sept.
4, 2011). However, private individuals may nonetheless be liable undéio8d®83if “there is
a sufficiently close nexus betweeretBtate and the challenged action of the [private party] so
that the action of the latter may be fairly treated as that of the Stéfté Béetia v. Yale Sch. of
Med, 347 F. Appk 663, 66465 (2d Cir. 2009fquotingJackson v. Metro. Edison GCal19U.S.
345, 351(1974). This close nexus cavccur if the private individualsonspiredacted in
concert or willfully participated in a joint activityvith the State or its agentSeeAdickes v.
S.H. Kress & Cq.398 U.S. 144, 152 (197 pear v. Towof West Hartford954 F.2d 63, 68
(2d Cir.1992) Such pint activity often takes form of a sharé&olan, prearrangement,
conspiracy, custom, or policybetween th@rivateand state actorGinsberg v. Healey Car &
Truck Leasing, In¢.189 F.3d 268272 (2d Cir. 1999)see alsalohnson v. City of New YQr&69
F. Supp.2d 444, 45661 (S.D.N.Y.2009) (“[A] plaintiff must allege that the private entityca
state actors carried out a deliberate, previously agreed upqropthat their activity constited
a corspiracy or meeting of the mindginternal quotation marks omittégd).ienau v. Garcia

No. 12CV-6572(ER), 2013 WL 6697834, at *5 (S.D.N.Y. Dec. 19, 20{®)aintiff must show



that the private citizen and the state official shared a commawifuh goal” (internal quotation
marks omitted)

“A merely conclusory allegation that a private entity acted inesomath a state
actor does not suffice to state a § 1983 claim against teteentity: Ciambriello v. Cnty. of
Nassai 292 F.3d 307324 (2d Cir. 2002fciting Spear v. Town of West Hartfoi@b4 F.2d 63,
68 (2d Cir. 1992)

Coleman has failed to plausibly allege that Stewemspired, acted in concert, or
willfully engaged in joint activity with law enforcemerit. pertinent part,ie complaintalleges
thatStevens informed Det. Jordan that Colerhad “punched holes in the walls lodr
apartment, [and]threw paint in the apartmehand that Coleman did not have permission or
authority to do soCompl. at 23 (emphasis in original)Colemanstateghat Stevensnade these
representations knowing thiaé¢, not she, wathelawful owner of the propertyld. at 35.
According to the complainthesefalse representatiomssulted in Coleman’s January 13, 2013
arrest. Id. In addition Coleman’s February 2013 arrest was duSteven’s false report to law
enforcementhat Colemarhad“banged onliel] front door stating . .in sum and substance,

[l Let mein[]” Id. at 3.

On their own, heseallegations faito meet Sectiod983’s undeicolor-of-state
law element It is well established in this Circuit that merely providimgformation to a police
officer — even if that information is false or results in the officer taking aétrme action— is
insufficient to constitute ‘joint actionwith stateactors for purposes of § 1983lienay 2013
WL 6697834, at *gciting cases)see alsd-isk v. Lettermaj401 F.Supp.2d 362, 377
(S.D.N.Y.2005) (“[A] private party who calls the police for assistancesdnot become a state

actor unless the police were influenced in their choigero€edure or were under the control of



the private party.”)Serbalik v. Gray27 F.Supp.2d 127, 13132 (N.D.N.Y. 1998) (“[A] private
party does not act under color of state law when she melglg élut does not join in an
exercise of officibstate authority.’(citations omitted) Such is the case her€oleman does
not allege that law enforcement actually knew that Stegame them false inforation at the
time of the arrest; rathdne alleges thdDet. Jordan and the Queens Countstiict Attorney
were “negligent in failing to investigate the truth” of Stevens’s statgsnCompl. at 3seealso
Lienay 2013 WL 6697834, at *@llegationthat municipal defendanshouldhave known
private actor’s allegations were falsasinsufficient to establish liability under § 1983n
another part of the complaint, Coleman makes general claims thahSasted with “malice”
towards him because he allegedly exposed how she hadl&atig obtained ownership of the
property, and that the “criminal proceedings were brboghof actual malice” because
Coleman “ha[d] a long history of arrest by the "L p8ecinct.” Compl. at 5But these
allegationswithout moredo not evidene a ‘teliberate, previously agreed upon glana
“conspiracy or meeting of the mindsJohnson669 F.Supp.2dat 45651. Nordo theypermit
a plausible inference that Stevens “acted in concert with the statsjpct@ommit an
unconstitutional &c’ Spear 954 F.2cht68.
CONCLUSION

Accordingly, Coleman’sclaims againg defendant Roslyn N. Stevens are
dismissed.See28 U.S.C. 8§ 1915(e)(2)(B)No summons shall issue as to this defenddhe
United States Marshals Service shall servestimmons and complaint upon defendants the City
of New York, Detective Joseph Jordan, and Police Officer Jotgil \Green, without
prepayment of fees. éourtesy copy of the complaint and this order shall be dargen the

Corporation Counsel for the City of New York, Federal Litigatimt. | certify pursuant to 28



U.S.C. § 1915(a)(3) that any appeal from this order would n@tkes in good faith and
thereforein forma pauperistatus is denied for purpose of an app€&appedge v. United States

360 U.S. 438, 44415 (1962).

So Ordered.

John Gleeson, U.S.D.J.

Dated:September 262015
Brooklyn, New York



