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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

HAYDENGUY, ’ ORDER
Plaintiff, 16v-2017 (LDH)(LB)
against
MTA NEW YORK CITY TRANSIT,
Defendant
__________________________________________________________________ X

LASHANN DEARCY HALL, United States District Judge:

Pro se Plaitiff Hayden Guybrings thisaction against BfendantMTA New York City
Transit ( “Defendant” or “MTA")alleging claims oftliscrimination, retaliation, and hostile work
environment orthe basis of race and religiomder Title VIl and 42 U.S.C. 88 1981 and 1983.
Defendant moveso dismisghe complainpursuant to Federal Rule of Civil Procedure 12(b)(6).

BACKGROUND'?!

Plaintiff is ablack male who practices the Hebrew Israelite religi@eeAm. Compl. 5,
8-9, ECF No. 109 During the time period relevant to this action, Plainiéfs an employee of
DefendanMTA. In 2010, Plaintiff filed a lawsuit against the MTthe “2010Lawsuit), in
which he alleged that the MTA failed to accommodaseoliservance of the Sabbath and thereby
discriminated against him on the basidisfreligion. (Compl.Guy v. MTA New Yorkity
Transit No. 10€v-1998, ECF No. 1 (E.D.N.Y. May 3, 2010))hat case was dismissed on
September 26, 201Z5ee Guy v. MTA New York City Translb. 10€v-1998, 2012 WL

4472098, at *1 (E.D.N.Y. Sept. 26, 2012) (order adopting report and recommendation to grant

I The following facts are taken from the complaint and are not findinfgebby the Court. They are assumed to be
true for the purpose of deciding the instant motion and are constradjiti most favorable to Plaintiff, the non
moving party.

2 Citations to the Amended Complaint refer to the pagination created by thesglectronic Case Filing (‘ECF”)
system.
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Defendant’s motion for summary judgmenBlaintiff nowalleges tht a number of other
employeest the MTA,most particularlya supervisor named Lenny Akselrod, were aware of
Plaintiff's discrimination lawsuit (Am. Compl. 6.) As a result, Plaintiff conterttiat Akselrod
had a vendetta agairtgm. (d. at 7.)

l. Plaintiff's Demotion

Plaintiff alleges, without elaboratiothat he ana fellow train operatoCarlyle Osborng
were involved in an incident at work. (Am. Compl. RpnethelessPlaintiff alleges that as
result of thisincident, he underwent a demaotion, after which he was suspended withouldpay. (
at 67.) Plaintiff subsequently filed for unemployment benefitiel. &t 6.) Due t@n error by
the MTA, however, Plaintiff's unemployment benefits were terminated, and Plaveiit eight
months without receiving any payld() Osborne was not punished and returned to work
immediately following the incident(ld. at 7.) Plaintiff was informed by his union that Osborne
was not punished because of his seniority, having worked for the MTA for tweary, yeéhereas
Plaintiff had only worked for the MTA for six yearsd|)

Plaintiff contends that Akselrod was instrumental in bringing about his demotohrat (
6.) During Plaintiff’'s demotiomprocessPlaintiff noticed that all of the train operators,
conductors, and cleaners going through the same process were(ldaek 7.) Plaintiff states
that “Lenny Akselrod seemed to be enjoying himself firing and demoting bladkwseg,”and
notes that Akselrod laughed at Plaintiff when he was demoléd. (

Plaintiff sought assistance frotine director of his uniorChris Lightboure. (d. at4-5.)

On November 18, 2013, Lightbourne spakith the MTA’s human esources department
(“HR”) on Plaintiff’'s behalf. (Id. at 6.) Lightbourne informed HR that Plaintiff was going to

hire a lawyer and sue the MTAId.) The HR personnel réipd that they [didn’t] care”



because their actions were “coming froigher-up” and “there [was] no way Mr. Guy [would
be] promoted.” Id.) Subsequently, Lightbourne and union representative Daniel Ascora
encouraged Plaiiff to seek legal counsel(ld.) OnNovember 25, 2013, Plaintiff filed a
complaint against Akselrodld( at 56; Zinonos Decl. Ex. H, at 58-59, ECF No. 23} 1Five
days after Plaintiff filed that complaint, Akselrodhiged him. (d. at 6.)

Il. The 2014 Promotion Denial

In June 2014Rlaintiff took a practical exarseeking qualification for the positiaf
structure maintaine (Id. at4, 8.) Plaintiff passed the exaroutweeks went by before he
received any responsegarding his desired promotiond.(at8.) As such Plaintiff once again
sought assistance from Lightbourne, vdomtactedHR on Plaintiff's behalf. I(l.) Lightbourne
laterinformed Plaintiff that, althoughe had passed the practical exam, HR called between
fifteen and twentyther candidates ahead of Plaintiff and deliberately pdssedver for
promotion. [d.) When Lightbourne complained to HRR assured Lightbourne that they
would contact Plaintiff.(Id.)

Two weeks later, Plaintiff received a letter from Hirecting him tocome in on July 25,
2014,to take a urine tesprovide any driving and criminaécordsand pay outstanding tickets
so that he could be promotedd.] Plaintiff complied with the letter’s instructiorasd
submittedto the urine test and supplied the requeafgalicationmaterials. (See id) On August
6, 2014 the MTA notified Plaintiffthat hewould not be promotetd the structure maintainer
position. (d. at 4.) On August 13, 2014Plaintiff wrote to HRregarding the denied promaotion.
(Id.) HR responded in writing on August 18, 20iefusingto disclose the reasomhy Plaintiff

was not promoted.Id.)

3 Citations to exhibits to the Zinonos Declaration refer to the pagination d¢feathe Court’s Electronic Case
Filing (“ECF”") system.



Plaintiff contacted.ightbourne, whanformed Plaintiffthat management had told him
that Plaintiff would not be promoted, and that theisien not to promote Plaintiff was coming
from “higher up.” (d. at4-5.) On another occasion, Lightboutot Plaintiff that Plaintiffhad
been*blacklisted” by the MTAbecause of th2010 lawsuit. Id. at 5) Lightbournefurthertold
Plaintiff that the denial of the promotievas a clear case of retaliation and discriminateord
thatthere werenumerous other casessimilar misconduct by the MTA. 1d.) All of the cases
Lightbourne had seen involving employees not being promoted, being fired, or not being paid
workers’ compensation involved only the black employet&st) (ightbournealso told Plaintiff
that MTA’s knowledge of Plaintiff's religious beliefs was ribelping the situatioi. (1d.)
Plaintiff asked Lightbourn® make a written statemeaoi his behalf, but Lightbourne declined
to do so. Id.)

Plaintiff alsowent tothe New York City Department of Citywide Administrative
Services(DCAS”) to request a letter of certification as to why he was not promoledat (7.)
Although Plaintiff had passed the June 2014 eX(@AS’s computer records showed that
Plaintiff was “not qualified for the practical exdm(ld. at 7-8.) Plaintiff concludedhat
someonaventinto his recordand falsifiednhis personainformaion. (d. at 7)

Plaintiff states thathe MTA appears to have a systematic practice of derpymmotions
to, firing, and demoting black employees, particularly those of the Hdbrawlite religion. (Id.
at 89.) Plaintiff alleges that Akselrod ishe “higherup” acting agairnshim and states that
Akselrod has a reputation of being vindictive, cruel, and peltly.a{ 7.)

[l Procedural History
OnNovember 25, 2013 laintiff filed a complainagainst the MTAwith theNew York

State Division of HumaRights (‘NYSDHR”) alleging retaliation based on his suspension and



demotion. (Zinonos Decl. Ex. ldf 5859.) The NYSDHRdual{iled the complaintvith the
Equal Employment Opportunity CommissioltEOC). (Id. at55.) The NYSDHR found that
there was a probable cause tond thatthe MTA had engaged in the unlawful discriminatory
conduct that Plaintiff alleged(ld. Ex. |, at69.) TheEEOC adopted the findings of the
NYSDHR and issued a Dismissal and Notice of Rigthts “rightto-sue letter”on June 25,
2014 advising Plaintiff of his right to file a lawsuit withmnetydays of receipt (Id. Ex. J at
72.) On December 23, 201Rlaintiff filed another complaint with the EEOC regarding the
MTA'’s failure to promote him.(Id. Ex. K, at 79) The EEOC dismissed Plaintiff's failure to
promote claim and issued a riglotsue letter on January 14, 201%d. Ex. M.) Plaintiff filed a
complaint in the instant actiam April 10, 2015. (Compl., ECF No. 1.) Plaintiff subsequently
filed his first amended complaint on July 21, 2015. (Am. Compl.)

The Court reads the Amendedr@plaint to allegehe following claims(1) employment
discrimination on the basis of race and religosemisedon his demotion and denial of a
promotion; (2) retaliation based on his previous religiogsranination lawsuit; and (3) hostile
work environment.

STANDARD OF REVIEW

To withstand a motion to dismisg tomplaint must contain sufficient factual matter,
accepted as true, tetate a clainfor relief that is plausible on its fa¢e. Ashcroft v. Igbal556
U.S.662, 678 (2009(citing Bell Atlantic v. Twombly550 U.S. 544, 570 (2007))A*claim has
facial plausibility when the plaintiff pleads factual content that alltnvesourt to draw the

reasonable inference that the defendant is liable for the misconduct dllédieiThe

4 Defendants have not moved on any hostile work environment claim. Howeder the liberal reading afforded
to pro se plaintiffs and out of an abundance of caution, the Court reatisméreled Complaint to include a hostile
work environment claim.



plausibility standard is not akin to a ‘probability requirement,’ but it asks foe than a sheer
possibilitythat a defendant has acted unlawfullyd’ (quotingTwombly 550 U.S. at 556 A
court considering &ule 12(b)(6) motion must takie factual allegations in the complaint to be
true and draw all reasonable inferences inpthmtiff's favor. 1d.

At the motion to dismiss stage, tbaurt “must merely determine whether the complaint
itself is legally sufficient.”Morris v. Northrop Grumman Corp37 F. Supp. 2d 556, 565
(E.D.N.Y. 1999) (citation omitted). Itis not the court’s function to weigh the evidéate t
might be presented &tal. Id. The issue before the Court on a Rule 12(b)(6) motion “is not
whether a plaintiff will ultimately prevail, but whether the claimant is entitled to effelence
to support the claims.1d. (quotingVillager Pond Inc. v. Town of Darie6 F.3d 375, 378 (2d
Cir. 1995),cert. denied519 U.S. 808 (1996)). “Recovery may appear remote and unlikely on
the face of the pleading, but that is not the test for dismissal under Rule 12(bj(g¢iting
Gant v. Wallingford Bd. of Edud9 F.3d 669, 673 (2d Cir. 199&jtation omitted).

Where, as here, the plaintiff is proceedprg se,‘courts are obliged to construe the
plaintiff's pleadings liberally.”Giannone v. Bank of Am., N,812 F. Supp. 2d 216, 219
(E.D.N.Y. 2011)alterations omitted) As such, their complaints should be read to raise the
strongest arguments that they sugg&stkes v. Bank of America23 F.3d 399, 403 (2d Cir.
2013). A pro secomplaint, “however inartfully pleaded, must be held to less stringent standards
than formal pleadings drafted by lawyérSealed Plaintiff v. Sealed Defenda®37 F.3d 185,
191-92 (2d Cir. 2008) (quotingrickson v. Parduss51 U.S. 89, 94 (2007)). This rule is
“particularly so when the pro gdaintiff alleges thathis] civil rights have been violated.Id.
(citing McEachin vMcGuinnis 357 F.3d 197, 200 (2d Cir. 2004))Accordingly, the dismissal

of apro se claim as insufficiently pleaded is appropriate only in the most umsidéaof cases.”



Rios v. ThirdPrecinct Bay Shoreé\o. 08€v-4641, 2009 WL 2601303, at *2 (E.D.N.Y. Aug. 20,
2009) (quotingSealed Plaintiff537 F.3d at 185) (citations omitted).
DISCUSSION
l. Judicial Notice of Documents

Defendant asks the Court to take judicial notice of twelve exhibits, DefendahilsitE
B through M. These exhibitall into three categories: (1) arbitration documents (Exhibits B
through D); (2) letters between Plaintiff and the MTA (Exhibits E through G);3nudterials
relating to Plaintiff’'s complaints tdve NYSDHR and the EEOC (Exhibits H through M). For
purposes of deciding the instant motion, the Court determines that it need only condaidr the
category ofdocumentsPlaintiff's NYSDHR and EEOC materials.

Where an exhaustion of remedies {gr@requisite to bringing suit, as with Plaintiff's
Title VII claims, thisCourt may takéjudicial notice of the public records and reports of relevant
administrative bodiésand thefacts set forth thereinHolmes v. Fresh DireciNo. 13ev-4657,
2015 WL 4885216, at *4 (E.D.N.Y. Aug. 5, 201(Gpllecting cases)In deciding motions to
dismiss employment discrimination actions under Title VII, “courts regulartyhakice of
EEOC and NYSDHR filings and determinations relating to plaintiff's claim®ay v.
Distinctive Persnnel Inc., 656 F. Supp. 2d 331, 332 n.2 (E.D.N.Y. 20@®)Jlecting cases).
Because the records of state administrative procedoegsublic records court may take
judicial notice of these records without converting a motion to dismiss to one for sygmma
judgment. Evans vN.Y. Botanical GarderNo. 02ev-3591, 2002 WL 31002814, at *4
(S.D.N.Y. Sept. 4, 2002) (taking judicial notice of NYSDHR documents, includiag
complaintsaNotice of Conference and Production of Records,sabagtermination and Order

After Investigation without converting the motion into one for summary judgment).



Accordingly, this Court takes judicial notice of Defendant’s Exhibits H and/EDHR
materials), as well as Defendant’s Exhibits JL.Kand M (EEOC materials).

Il. Plaintiff's Claims Based onDemotion

Defendant argues that any Title VII claim based on Plaintiff's alleged titamie

untimely. (Def.’s Mot. to Dismiss 12-13, ECF No. 23 he Court agreesTo be timelya
complaint asserting claims under Title VII must be filed withiimetydays of the claimaig
receipt of a rightto-sue letter.Froehlich v. Holiday Org., In¢.No. 11ev-2977, 2012 WL
4483006, at *3 (E.D.N.Y. Sept. 27, 2012) (quotBigerlock v. Montefiore Med. Ct84 F.3d
522, 525 (2d Cir.199Qkitations omitted) Here,Plaintiff filed a complaint with the NYSDHR
on November 25, 2013. (Zinonos Decl. Ex. H, at 9i.)hat complaint, Plaintiff averred that
the MTA retaliated against him by suspending and t&moting him “because of an incident
caused by train operator Carlyle Osborne on June 12, 2018.at%9.) The November 25,
2013 NYSDHR complaint was dusiled with the EEOC.(Id. at55.) On June 25, 2014, the
EEOC issued daght-to-sue letter (Id. Ex.J) September 24, 201markedninety days after the
issuance of Plaintiff's righte-sue letteland was therefore approximately the deadline for
Plaintiff to file a federal complainh this action based on demotioRlaintiff filed the original
complaint in this actiomn April 10, 2015. (Compl., ECF 1Accordingly, to the extent Plaintiff
premises any cause of action on his demotion, such a claim is time-barred ansediswtis
prejudice® Tiberio v. Allergy Asthma Immunology of Rochesé# F.3d 3, 28 (2d Cir. 2011)
(affirming dismissal of discrimination claim commenced nirtétee days after receipt of EEOC

right-to-sue letteias timebarred.

5 Plaintiff's second EEOC complaint, dated December 23, 2014, does not cuirdliness issue because it is
premised on the denial of Plaintiff's promotion, not demoti&eeZinonos Decl. Ex. K.)
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II. Plaintiff's Discrimination Claims Premised on the Denial of a Promotion

A. Exhaustion of Adrmistrative Remedies

Defendant argues that Plaintiff's race discrimination claims under Title VIl beus
dismissed for Plaintiff’s failure to exhaust his administrative remedi2sf.’s Mot. to Dismiss
14.) The Court agrees. As a condition precedeatfederal claim under Title VII, a plaintiff
must show that he exhausted his administrative remedies provided by the SE&®wlkes v.
Ironworkers Local 40790 F.3d 378, 384 (2d Cir. 2015) (citations omitfed) other words,
filing a complaint wih the EEOds a precondition to bringingitle VII claims in federal court.
Seed. (quotingLegnani v. Alitalia Linee Aeree ltaliane, S.R.A74 F.3d 683, 686 (2d Cir.
2001)). Plaintiff did not do so in this case.

In limited circumstancefiowever claims not raised in an EEOC complaint nevertheless
may be brought in federal court if they are “reasonably related” to the claimvitledhe
agency.Williams v. N.Y.C. Hous. Auti58 F.3d 67, 70 (2d Cir. 2006) (citiBgitts v. N.Y.
Dep’t of Hous. Pes. & Dev, 990 F.2d 1397, 1401 (2d Cir. 1993¢e also Hurt v. Donahpe
No. 07€v-04201, 2011 WL 10526984, at *3 (E.D.N.Y. Feb. 24, 2011) (“A Title VII plaintiff
typically may raise only those claims that are either contained in a prioCEB&rge or are
‘reasonably related’ to allegations raised therein.”) (qualihgndler v. AMR Am. Eagherline,
251 F. Supp. 2d 1173, 1178 (E.D.N.Y. 2003jjd, 464 F. App’x 40 (2d Cir. 2012) (summary

order) The Second Circuit has recognized three situatudrese it deems claims to be

6 Unlike Plaintiff's Title VIl claim for discrimination bged on race, there is no requirement thaamtiff exhaust

his administrative remedies when bringing a claim under9®8 or 1983.SeePatsy v. Bard of Regents of State of
Fla., 457 U.S. 496516(1982) (exhaustion of state administrative remedies “should not biee@@s a prerequisite
to bringing an action pursuant to § 1983brahim v.N.Y.State Deft of Health,581 F. Supp. 228, 233 (E.D.N.Y.
1984) (distinguishing Title VII claims, whiclequire exhaustion of administrative remedies, from claims under 42
U.S.C. 88 1981 and 1983, which do not).



“reasonably relatedto the claims in an EEOC complaint: “(1) claims within the scope of the
EEOC investigation likely to result from the EEOC complaint; (2) claims of retaliatrdilifg
the EEOC complaint; and (3) further incidents that occur after the filing ofEeCEcharge that
are carried out in precisely the same manner alleged in the EEOC cliéuge2011 WL
10526984, at *Jciting Butts 990 F.2dat 1402-03).

When determining whether claims are reasonably reldtedpcus should be “on the
factual allegations made in the EEOC charge itself, describing the disaiony conduct about
which aplaintiff is grieving.” Deravin v. Kerik 335 F.3d 195, 201 (2d Cir. 2004) (quoting
Freeman v. Oakland Unified Sch. Djs291 F.3d 632, 637 (9th Cir. 2002¢)tation omitted)
“Although ‘merely checking a boar failing to check a box does not necessarily control the
scope of the charge . . . the absence of a checkmark weighs against concluding thatithe pla
has alleged discrimination on the basis of the claim designated by that bimmes 2015 WL
4885216, at *4-5, 7 (dismissing with prejudice claim of gender discrimination, wlasniffis
EEOC charge was devoid of any reference to gender discrimingtitatjon omitted)cf.
Williams v. N.Y.C. Hous. Auti58 F.3d at 71 (claim of sexual harassment could proceed even
though plaintiff did not check box marked “sex” because claas reasonably related to
retaliation claim filed with EEO@ndEEOC complaint’sallegationsvere sufficient to put the
EEOC on notice of potential sex discrimination claim)

Here, the entire basis of Plaintiff's January 8, 2015 EEOC charge is thas lpassed
over for a promotion in retaliation for his 2010 religious discrimination laws8geAm.

Compl; see alsdef.’s Mot. to Dimiss 20; Zinonos Decl. Exs. K, at89-L) The allegations
in Plaintiffs EEOC complaint are wholly unrelated to raddoreover, Plaintiff did not check

the box marked “race” on the EEOC chargBedZinonos DeclEx. L, at 92) Plaintiff's

10



December 23, 2014 EEOC intake forms are similarly devoid of any referencestwianutiation
claim based on race. Plaintiff died the “retaliation” box, but not the “race” box in response
to the question inquiring as to the basis for Plaintiff's claim of employment disetiomn (d.
Ex. K, at76.) In addition, Plaintiff's written narrative makes no reference to discrimimaiino
the basis of race.Sged., at 79-81) Indeed, the only reference to Plaintiff's raceni®laintiff’'s
EEOC intake form in the “Personal Information” section, where Plaidsfitified his race as
“Black or African Americad’ (Id. at 75.) SeeHolmes 2015 WL 4885216, at *6 (finding
plaintiff failed to exhaust administrative remedies with respect to sex discrimictdionwhere
nothing in the EEOC charge mentiormxhductrelated to her sexotwithstanding plaintiff's
identification of her sein chargé¢. Such identification is not enough for the court to find that
the charge is reasonably relatektcordingly, to the extent Plaintiff premises any of his claims
on race discrimination under Title VII, such a claim is barred by Plaintiffigréato exhaust
administrative remedies and, consequently, is dismissed with prejudice.

B. Plaintiff Fails to Plead a Discrimination ClaiBased on Race or Religion

Even if Plaintiff had fully exhausted his administrative remedaserning his
discrimination claim, he nevertheless fails to meet the pleading requirementssiamdtha
motion to dismiss. Courts apmwubstantiallythe same pleading standard in analyzing
discrimination claims under Title VII, § 1981, and § 19&&eMcDowell v. North Shore-Long
Island Jewish Health Sys., In@88 F. Supp. 2d 78, 81 (E.D.N.Y. 2011) (analyzing 8§ 13&in
under same standard as Title ¢laim); Vega v. Hempstead Union Free Sch. DBO1 F.3d 72,
87-88 (2d Cir. 2015) (noting that, once plaintiff pleads that deprivation was made by person

acting under color state law, plaintiff must plausibly allege claim unéesdme standard as a

11



Title VII claim).” Under law,a prima facie case of discrimination consists of foumelats: (1)
a plaintiffs membership in a protected class;tf@plaintiff’'s qualification for a particular
position of employment; (3) an adverse employment action by the defendanyemphd (4)
“some minimal evidence suggesting an inference thariptoyer acted with discriminatory
motivation? Littlejohn v. City of New York’95 F.3d 297, 307 (2d Cir. 2015) (outlining prima
facie case of employment discriminatiofjowever,adiscrimination complaint need not allege
facts establishing each element of a prima facie case of discrimit@saonvive a motion to
dismiss. Alleyne v. NAACP Legal Defense and Educ. Fund, N@. 14€v-6675, 2015 WL
6869731, at *2 (E.D.N.Y. Nov. 6, 2015) (collecting cases). Instead, a plaintiff neepleadly
facts to give plausible support to his claiid. At the pleading stage, a plaintiff alleging
employment discrimination must allege that the employer took adverse actiost &iga at
least in part for a discriminatory reasoviegg 801 F.3dat 87 (citingLittlejohn, 795 F.3d at
310). He may do seeither(1) directly, byalleging facts that show an intent to discriminate,
(2) indirectly, by alleging circumstances tlgave rise to a plausible inference of discrimination.
Id.

Plaintiff alleges that he waiscriminated against whédre was denied promotion to the
position of structure maintainer. However, Plaintiff fails to plead any taatsvould show

directlythat the denial o promotionwas related in any way to his race or religiondeed, ite

"When a defendant sued for discrimination under §§ 1981 or 1983 is a municiiaditylaintiff is required to
show that the challenged actsrev@erformed pursuant to a municipal policy or custohittlejohn v. City of New
York 795 F.3d 297, 314 (2d Cir. 2018)uptingPatterson v. County of Oneida75 F.3d 206, 226 (2d Cir. 2004))
(citations omitted) The Court finds that it does not needreach the issue of whether Plaintiff identified a
municipal policy or custom, however, because Plaintiff has not pleadfézient facts to support an inference of
discrimination. Accordingly, Plaintiff cannot maintain a claimiface discriminatiomnder 8§ 1981 and 1983 or
for religious discrimination under § 1983.

12



complaint is entirelydevoid of any actions or remarks by or on behalf of Defendant that would
evidence discriminatian

Plaintiff has similarly failed to allege indirect evidence of discriminatimwlirect
evidence that gives rise to an inference of discrimination can arise from diaogessincluding,
but not limited to; the employer’s criticism of the plaintiff's performance in ethnically
degrading ternis “invidious comments about others in the employee’s protected groing”
morefavorable treatment of employees not in the protected graupthe sequence of events
leading to the plaintiff's discharge Conforti v. Sunbelt Rentals, Ind&No. 15ev-5045, 2016 WL
4288699, at *10 (E.D.N.Y. Aug. 15, 2016) (quotinglejohn, 795 F.3d at 31)itation
omitted) A plaintiff alleging that he was treated less favorably than individualsdeut$ihis
protected class must allege that he was similarly situated in all material respecsg to tho
comparators.Seelittlejohn, 795 F.3d at 312 (comparators must be similarly situated to raise
inference of discrimination) (citinglandell v. County of Suffql816 F.3d 368, 379 (2d Cir.
2003));see alsdHerling v. N.Y.C.Dep'’t of Educ.No. 13ev-5287, 2014 WL 1621966, at *7
(E.D.N.Y. Apr. 23, 2014) (the method of usimgdirect evidence of discrimination “is allowed
only if the alleged comparators are similarly situated in all material respequsit)r(gSank v.
City Univ. ofN.Y, No. 10€v-4975, 2011 WL 5120668, at *11 (S.D.N.Y. Oct. 28, 201Hg¢re,
Plaintiff alleges that white employees of the MTA, had “no problems” beinggiszhand that
he “couldn’t help [but] notice that all the train operators, conductors and cleanerg’taugh
the demotion process “were all black.” (Am. Compl. 5, 7.) Plaintiff has failed to allege
however, that these white comparators were similarly situated to Plaintiff in edlrotterial

respects.Further, Plaintiff pleads no facts that indicate that-Hebrew Israelitemgoyees

13



were treated any better thElebrew Israelitemployees.Accordingly, Plaintiff has not alleged
facts that give rise to an inferenafdiscrimination based on eithexce or religion.
V. Plaintiff's Retaliation Claims Based on the Denial of a Promotion

To establish a presumption of retaliation at the initial stage of a Title VII litigation, a
plaintiff mustallege“(1) participation in a protected activity; (2) that the defendant knew of the
protected activity; (3) an adverse employment action; and (4) a causal comivetiveen the
protected activity and the adverse employment acttiittlejohn, 795 F.3dat 316 (quoting
Hicks v. Baines593 F.3d 159, 164 (2d Cir. 201 laintiff has adequately pleaded a retaliation
claim under Title VII.

First, Plaintiff filed complain$ against his employe(1) the 2010 lawsuit and (2) the
November 25, 2013 NYSDHR complaint against AkselrdgeeAm. Compl. 5-6). Filing a
complaintis a protected activityGregory v. Daly 243 F.3d 687, 700-01 (2d Cir. 2001) (stating
that filing a lawsuit is “undoubtedly” protected activity for purposes tH#l#ishing a prima facie
case of retaliatiorand “the making of informal protests of discrimination, including making
complaints to management,” is alsofected(quotingMatima v. Cellj 228 F.3d 68, 78 (2d Cir.
2000). SecondPlaintiff alleges several times that Defendant was aware of his lav{8uit.
Compl.at5-6.) In addition,Plaintiff alleges that Akselrod, a supervisor at the MTA, as well as
other MTA employeeshad knowledge of Plaintiff's former lawsuifld. at6.) These
allegations are sufficient to satisfy the second prortyrd, Plaintiff alleges that he was not
promoted although he was properly qualified. A failure to promote is an adverse em@pioy
action. SeeNatl R.R. Passenger Corp. v. Morgd86 U.S. 101, 114 (2002) (“Discrete acts
such as termination, failure to promote, denial of transfer, or refusal to heasréo identify.

Each incident of discrimination and each retaliatory adverse employmesibdamonstitutes a

14



separate actionable ‘unlawful employment practice Fopurth, Plaintiff states that Lightbourne
told him that Plaintiff “was blacklisted becausettoé former lawsujtand that it was a clear case
of retaliation and discrimination.{Am. Compl. 5.) This is sufficient tqpleada causal
connection.A plaintiff may pleada causal connection by using evidence of retaliatory animus
directed towardsa daintiff by a defendant.See, e.g., Garcia v. Coll. of Staten IslaNd. 11¢ev-
2252, 2012 WL 3930448, at *9 (E.D.N.Y. July 31, 2012) (retaliatory animus found where
individual stated she testified against plaintiff becaafsevhat he did”(alterations omitted)
report and recommendation adopt@®12 WL 3929985 (E.D.N.Y. Sept. 10, 2012).

Accordingly, Plaintiff's claim of retaliation based on the denial of a pramnatould be
better tested at the summary judgment stage, an@adlrt denies Defendaatmotion to dismiss
this claim.

V. Hostile Work Environment

A plaintiff alleging a hostile work environment clamust plead facts thagénd to show
that the complainedf conduct: (1) I's objectively severe or pervasivé€2) “creates an
environment thathe plaintiff subjectively perceives as hostile or abusiard (3) ‘Creates an
environment that is discriminatorily hostile or abusive to the plaintiff because pfaimtiff’] s
membership in a protected clds€rawford v. Lutheran Med. CtriNo. 08CV-3429, 2011 WL
887806, at *5 (E.D.N.Y. Mar. 14, 201@9iting Patane v. Clark508 F.3d 106, 113 (2d Cir.
2007)). In assessing the allegatiohg Court “must consider the totality of the circumstances,
including ‘the frequency of the discriminatazgnduct; its severity; whether it is physically
threatening or humiliating, or a mere offensive utterance; and whetheeasamably interferes
with an employee’s work performante Littlejohn, 795 F.3d at 321 (quotirtdarris v. Forklift

Sys., InG.510 U.S. 1723 (1993)) see alsd?atane 508 F.3dat 113 (same). The incidents
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complained of “must be sufficiently continuous and concerted” in order to be termediperva
Littlejohn, 795 F.3d at 32{reasoning that complained conduct must be continuous and
concerted, rather than episodic)

Plaintiff does not sufficiently allege a hostile work environment claim. Plagitifply
identifies a series of incidents in his complaint, includkkgelrod lauging athim and the
allegationthat someone “went into the computer data and falsified [his] informatiémd’. (
Compl. 7.) Although Plaintiff alleges that he has suffered ridicule, humiliation, dematd
suspension, he does not offer anything to support those claims beyond his statement that
Aksdrod laughed at him. Plaintiff fails to allege any facts that would show that the conduct of
which he complains is obgtively severe and pervasivBee Dechberry W.Y.C.Fire Dep't,

124 F. Supp. 3d 131, 136, 150 (E.D.N.Y. 2015d (e plaintiff'sconclusory allegations that she
suffered “disrespectful treatment, retaliation and harassimehich created a hostile work
environment, and that defendant engaged in “hostile work environment discrimination” were
insufficient to plead a hostile work emenment claim).Although Plaintiff refers repeatedly to

his demotion, suspension, and Defendant’s failure to promote himastichsare discrete
discriminatory acts rather than repeated and pervasiveuct. SeeThomson v. Odyssey House
No. 14¢v-3857,2015 WL 5561209, at *10 (E.D.N.Y. Sept. 21, 2015) (plaintiff's termination
was a discrete act that could not support a hostile work environment claim). Ioradtigre is

no factual basis upon which to conclude that any of Defendant’s actionsakenebecause of
Plaintiff's race or religion Nor does Plaintiff allege or set forth any facts that Defendant’s acts
or conduct affected “the conditions [bis] employment,” an essential element of a hostile work

environment claim.Patane 508 F.3d at 113. Accordinglig the extent that Plaintiff alleges a
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hostile work environment claim, such a claim must be dismissed for failure to skait® a@on
which relief may be granted.
CONCLUSION

For the foregoing reass, Defendant’s motion to dismiss the complaint pursuant to
Federal Rule of Civil Procedure 12(b)(6) is hereby granted, in partjeaned,in part. The
Court denies Defendant’s man as to Plaintiff's retaliation clairbased on the denial of a
promotion. The Coudismisses with prejudic¢l) anyclaims based on his allegdémotion as
untimely and (2) Plaintiff'sTitle VII race discrimination claim for failure to exhaust
administrative remedies. The Court dismisses the remaining claims withouligegjuoting
that adistrict court must normally afford@o seplaintiff an opportunity to amend the complaint
before dismissing itSee Farrell v. Child Welfare Admjiv.7 F. Supp. 2d 329, 333 (E.D.N.Y.
1999). Accordingly, the Court grants Plainttifrty days to amend h{d) race discrimination
claims under 88 1983 and 1981 and his religious discrimination claims under Title VIl and §

1983 based on the denial of a promotion, and (2) his hostile work environment claim.

Dated:Brooklyn, New York
SeptembeR3, 2016
SOORDERED:

/s/ LDH
LASHANN DEARCY HALL
United States District Judge
Eastern District of New York
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