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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
DEBRA M. MAHON,

Plaintiff,

MEMORANDUM & ORDER
- against 15-CV-02641(PKC)

CAROLYN COLVIN,

Defendant.
_______________________________________________________ X

PAMELA K. CHEN, United States District Judge:
Plaintiff Debra Mahon (“Plaintiff’) brings this action under 42 U.S.C. § 405(g), sgekin

judicial review of the Social Security Administration’s (“SSA”) denial of tlaim for Disability
Insurance Benefits (“DIB”). The parties have crossved for judgment on the pleading®kts.

13, 15.) Plaintiff seeks reversal of the Commissioner’'s decision and an immediate afvard
benefits, or alternatively, remaror further administrative proceedings. The Commissioner seeks
affirmation of the denial of Plaintiff's claimd~or the reasons set forth below, the Court GRANTS
Plaintiff's motion for judgment on the pleadings and DENIES the Commissionetisrm The

case is remanded for further proceedings consistent with this opinion.

BACKGROUND

PROCEDURAL HISTORY
Plaintiff applied forDIB on May 26, 2011¢laiming disability beginning on May 1, 2009.
(Tr. 12 17)* She wa 32 years old on the onset date of her alleged disability. (Tr. I32.)

January 62012, the SSA denieddmtiff's claim. (Tr. 12) Plaintiff requested a hearing before

L “Tr.” refers to the Administrative Transcript. Page references are to thencousi
pagination of the Administrative Transcript supplied by the Commissioner.
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an administrative law jugk (“ALJ”) on January 13, 2012(d.) On February 6, 2013, Plaintiff
applied for Supplemental Security Income (“SS[)r. 167.) On May 30, 2013, ALJ Jack Russak
held a video hearinfALJ Hearing”), where Plaintiff and her attorney appeared in Staten Island,
New York, and the ALJ presidefdom Jersey City, Bw Jersey (Tr. 12.) On August 28, 2013,
the ALJ denied PlaintiffDIB and SSI claims and found Plaintiff not disabled under sections
216(i) and 223(d) of the Social Security A¢llr. 22.) On March 12, 2015, the ALJ’s decision
becane the final decision of the Commissioner when the Appeals Council denied Pgaintiff
request for review(Tr. 1-5.) Plaintiff timely filed this action on May 7, 2015, seeking review of
the ALJ’s decision. (Dkt. 1.)
. ADMINISTRATIVE RECOR D

A. Non-Medical Evidence

1. Plaintiff's Testimony at the ALJ Hearing

At the May 30, 2013 ALJ Hearin@laintiff testified before thé&LJ that she héa high
school education angorked for several different employdosstween 1998 and 2009Tr. 33,
47.) In hermost recent employmerR]aintiff worked as a customer service supervigor. 48-
49.) Plaintiff was terminated from most of hebs,including the last ondecausgaccording to
her, she “couldn’t keep up, couldn’t prioritize, couldn’t pay attention” and because she would
occasionally miss work. (Tr. 42.) Plaintiff’'s absences fluctuatedslhaedaould miss work more
than twice a month at times when she felt “depressed” and “didn’t want td’ gflrn.43.)

Plaintiff informed the ALJ that she “struggled with a lot of ups and dowmnsiughouther
life, including two failed marriages(Tr. 41.) She coultget very aggressive in some senses, get
very. .. vulgar . . very physical.” (Tr. 37.) When the depressioncacred she “[did na] sleep,

[would] gettired, [would]cry a lat . . . oversleepand fwould nd] shower.” (Tr. 37.) Plaintiff



testified that every few months there would instancesvhen shedid not want to shower or get
out of bed, and sometimes such situations would “last a couple Gfatdgsweek.” (Tr. 43-44).
Plaintiff statedthat she hatrouble maintaining attention and remembering appointme(its.
44.) She hd one close friendout was not close with her familgecause of altercations and fights
over the years(Tr. 38, 45.)

Plaintiff lived with her two children, who were eleven and-&avawta-half years oldat the
time of the hearing. (Tr. 3B2.) Shdestified that Be ha a driver’s license and droveertwo
childrento her mother'shomefor babysitting. (Tr. 32.) Plaintiff also boughther daughter to
school (Tr. 39.) She testified that sleeoled for herself and her childreshoped washel
clothes and cleaad the apartmentbut she seemed to indicate that she coulccowk, shop, do
laundry, or clearon a regular basts (Tr. 38-39.) She maintaiad a checking account, usad
computerengagd in social media, andozild do basic math(Tr. 32-33.) In July, 2012, Platiff
went to Mexico for vacation(Tr. 37.) She stated that her medications made her feel “mentally
numb.” (Tr. 36.)

2. Vocational Expert Testimony

The rest of théALJ Hearing was devoted to the vocational expert’s (“VE”) opinions as to
whether jobs existed in the national economy for an individuBlaintiff's age, education, work
experience, and Residual Functional Capacity (“RFCThe VE testified that someone with
Plaintiff's age, education, and work experieneeth the ability to perform “simple, routine
tasks. . .in a low stress job having only occasional decision making, only occasional changes i
the work setting . .with only occasional judgment .[and] occasional interaction with the public

. . .coworkers and . . . supervision,” would not be able to engage in Plaintiff's past wWork.

2“Yeah, | mean | do all these things. It’s just how on a regular basis.” (Tr. 38.)



49-50.) he VE noted that under the Dictionary of Occupational Titles (“DGZThe following
three occupationsould be available to Plaintifased orthe ALJ’s hypotheticalsmall products
assembler, linen room attendant, and bench assemfler50-51.) When the ALJ added a
restriction that the persomasnot able to perform fagbaced work, the VEstated that the two
assembly jobs would no longer be available, but that the person could do the work of arkail cl
or a retail price marker. (Tr. 582.) The VE testified that if a persamentoff taskbetweerfive

to 20 percenof the time, or if the person hadore than one unscheduled absence per month, there
would be no jobs available at al{(Tr. 52-53.) The VE testified that if the person was off task
more than seven percent of the time, there would be no jobs available. (Tr. 53.)

3. Letter of Employment Termination

Plaintiff submitted to the Appeals Council a letter dated January 27, 2014, informing
Plaintiff that her employmerats a customer service supervigith Flat Rate Long Distance, Inc.
had been terminated immediately duégoor performance and violation of company pol[i]cies.”
(Tr. 326.)

1. MEDICAL EVIDENCE

1. Treating Physicians

a. Dr. Elizabeth Fitelson, M.D
Dr. Fitelson a psychiatrist and expert in treating mental illness during pregnancy and the

postpartum periodstarted treating Plaintiff iduly 2010—when Plaintiff was 13 weeks pregnant.

3TheDOT is an extensive listing of jobs and job descriptions pegplay theUnited States
Department of LaborThe DOT givesachjob type a specific codefor example;295.467-026
Automobile Rental Clerk=and establishes, among other things, the minimum skill (evel
“unskilled,” “semtskilled,” and “skilled”) and physical exertion capacifg.g, “sedentary,”
“light,” “medium,” “heavy,” etc.) required to perform that jobSeeBrault v. Soc. Sec. Admjn
Commt, 683 F.3d 443, 446 (2d Cir. 2012).



(Tr. 237, 305.) At that time,Plaintiff reported that she was not working, and lived with her ex
husband and daughter. (Tr. 305.) She presented for evaluation and treatment of Bipolar Disorder,
and had a long history of affective instability dating to childhood, with priordesifructive
behaviors while manic, although she had not attempted suicide or been hospitalized, and was
generally highfunctioning. (d.) Over the por three years, her modthdbeen wellstabilized

on Effexor and Neurontin in combination with regular psychotherajay) However Plaintiff

had tapered all medications when she found out she was pregnant, and had become increasingly
depressed ahirritable, with worsening mood swingdd Plaintiff reported having mood swings

every 30 seconds, crying all the time when she was home, and anHestatiiag that nothing

made her happy.Id.) Plaintiff was not sleeping at all; she would falesep and then wake up,
tossing and turning with racing thoughts and ruminatitch) She was anous about everything,

had difficulty breathingandwould feel her anxiety in her chestld.] Plaintiff reported going

days without showering and “moping aroundld. She had low appetitendlow energy,had

lost weight,experiencedeelings of hopelessness, and could be physically aggressive, having
previously punched her husband in the he#dl) (

Plaintiff reported having abused alcohol and marijuana, and having tried ealitygs,
cocaine, and THC, thougthewas not on anything duringepregnancy. (Tr. 306.) Dr. Fitelson
observed that Plaintiff was appropriately dressed, her attitude was coopédratigpeech was
normal, her mood was depressed and anxious, her affect was tearful and anxious, andhter thoug
process was normalld() Plaintiff denied suicidal or homicidal thoughts, and demonstrated intact

judgment and good insightld()

4 Anhedonia is the “[a]bsence of pleasure from the performance of acts that would
ordinarily be pleasurableSTEDMAN’S MEDICAL DICTIONARY 42670.



Dr. Fitelson wrote that Plaintiff presentadth 6/9 criteria for an MDE with prominent
irritability, insomnia, hopelessness, and mood labilityat was significantly impacting her ability
to function in multiple settings.Id.) Dr. Fitelson prescribe@lonazepam. (Tr. 307.[pr. Fitelson
and Plaintiffdiscussed other drug optiondd.}

On July 30, 2010, Plaintiff met with Dr. Fitelson again. (Tr. 310.) Since the prior
appointment, they had spoken on the phegeeraltimes and Dr. Fitelson had prescribed
Lamictal. (d.) Dr. Fitelsonreported that Plaintiff was doing better on medicatidd.) (During
a visit on September 3, 2010, Plaintiff reported feeling depressed, anxious, ancftgrltyer
daughter bd beerin a car accident. (Tr. 312.) Dr. Fitelson observed that Plaintiff's mood was
irritable and anxious, her affect was euthyrhand her thought process was normdd.) ( Dr.
Fitelson increased Plaintiff’'s dose of Lamictald.

On October 21, 2010, Plaintiff's mood had continued to improve, though she still reported
being “slightly more depressed than her baseline.” (Tr. 314.) She had been vaydssgssed,
her irritability was “up and down,” she was well functioniagd her appetite was normald.}

Her mood was “OK.” I@.) Dr. Fitelson again increased Plaintiff's dose of Lamicthl.) (

On March 24, 2011, Dr. Fitelson noted that Plaintifi dalivered her babgnd thatDr.
Fitelsonhad conducteghhone sessionwith Plaintiff over the past several months. (Tr. 316.)
Plaintiff reported continuing to struggle with her mood and morale, in light ohdrenonious

separation from her husband, financial pressures, and caring for a newldornShe often felt

5 Dr. Fitelson does not define an “MDE.”

® Lability is free and uncontrolled mood or behavioral expression of the emotions.
STEDMAN’SMEDICAL DICTIONARY 474140, 474150.

" Euthymia is moderation of mood that is not manic or depresSeebMAN’S MEDICAL
DICTIONARY 307600.



overwhelmed, but denied suicidal ideation, and continued to find regular sessions with her
therapist helpful. 1¢.) Plaintiff's mood was “not inappropriate” and dysphdriver affect was
constricted, and her thought processes were normal, her judgment was intact andhievassig
good. (d.) Dr. Fitelson wrote that Plaintiff was currently taking Clonazepam amdotkrigine.
(Id.) The doctor wrote that despite Plaintiff's low mood, anxiety, and several @Beshe
continued to function adequately caring for herself and her children, though she was unable to
work at the time. (Tr. 316.)

In a May 2, 2011 letter, Dr. Fitelson summarized her treatment of Plaintiff2381) She
wrote that she had been meeting with Plaimtiffa monthly basisince July 2010 (Tr. 238) Dr.
Fitelson reported that Plaintiff had stopped all of her medications during pregdaacto
concerns about causing harm to the baby, and as a result of stopping meditaititiff;s mood
and level of functioninghad declined “precipitously.” (Id.) Plaintiff exhibited symptoms
consistent with a Major Depressive Episode: low mood, tearfulness, irtitapidior sleep, low
energy, low appetite with sevefabund weight loss (despite the pregnancy), anhedonia, and
hopelessness(ld.)  Plaintiff washaving severe anxiety with panic symptoms such as upset
stomach, tightness in her chest, difficulty breathing, mood swings, and lalfitity She had on
a few occasions “act[ed] out physically toward her husband,” thDug-itelson reported that she
had never put her children at risk.ld.j  Dr. Fitelson opined that Plaintiffs symptoms
“significantly affected her ability to function in interpersonal as well akwettings.” (d.) Dr.
Fitelson prescribed.amotrighe, a mood stabilizer, as well &onazepam, an aréinxiety

medication for Plaintiff to improve her symptoms during pregnarficl) ThereafterPlaintiff's

8 Dysphoria is a mood of general dissatisfaction, restlessness, depression, atyd anxie
STEDMAN’ S MEDICAL DICTIONARY 273670.



symptoms improved, and her depression went into partial remission; however, shgecbitibe
anxious and irritable, and continued to have poor functionirid.) (Dr. Fitelson wrote that
Plaintiff’'s husbandadleft herduring her pregnancy, which hhdda “severe negative effect on
her mental health and ability to function” ahéd kd to severe stress, anxiety, and more
depression. Id.) Medical complications in the pregnantgdled Plaintiff to be on bedrest for
several months, after whidbr. Fitelson hadnanaged her treatment antkdication by phone.
(Id.) Dr. Fitelson reported that they remained in frequent contact via phone, and fRAaatif
compliant with treatment recommendationsl.)(However, while on bedrest Plaintiff had become
more isolated, and had difficulty caring for herself appropriately. (Tr. 237-38.)

After the baby was born, Plaintiff became more anxious and depressed, and required
adjustment to her medication; Dr. Fitmhsprescribed daily Lamotriginend Qonazepam. (Tr.
238.) At the time of Dr. Fitelson’s letter (May 2, 2011), she wrote that Plainsifffraptoms were
“somewhat improved” but that she remained able to function in @higited capacity, due to
depressive symptoms, anxiety, irritability, and mood lability. (Tr. 238.)

Dr. Fitelsonalsocharacterized Plaintiff's past psychiatric historgheMay 2, 2011letter.
She stated that Plaintiff had had mood instability and anxiety since childhood, haemogebri
depressive symptoms for much of her adolescence, and had had several manic or hypomanic
episodes involving sellestructive behaviosuch agraveling across the country spontaneously,
spending herself into debt, past (but not present) substance abuse, chaotic relgtemsipipsr
judgment such as drunk driving. (Tr. 23®Y. Fitelson wrote that Plaintiff's last manic episode

had been over two years beforéd.)



Dr. Fitelson wrote that after Plaintiff’'s diagnosis of Bipolar Disordéain@ff had been
put on moosestabilizing medication (Id.) Her erratic behavior and symptorhnad begin to
improve, and she/as able to devep stable relationshipsld()

Dr. Fitelson diagnosed AxisBipolar Disorder Type I, with her most recent episode being
depressed, Axis dBorderline Personality Disorder, AxisJRostpartum, and Axis N/Severe™
marital separation, and being a singlether for two small childrerShe stated that Plaintiff's
global assessment of function (GAF) score ranged from 55 %o 70.

Dr. Fitelson opined that Plaintiff was currently not able to function in a workgettie
to her Bipolar DisorderShe wrote thaPlaintiff's pattern of mood instality and affective &bility
had significantly impaired her ability to work ahddled to job losses. (T238,247.) She wrote
that Plaintiff's moderate depressive and anxiety symptoms were sevetbaahdr low eergy,
impaired concentration, irritability, anhedonia, and sleep dysregulation eehtler unable to
perform adequately in a professional environment. (Tr. 2Br.)Fitelsonwrote thatPlaintiff's
current situational stressors contributed to her symptoms, and that the stresgloénvironment
on top of those stressors would exacerbate her ilinédg. The doctomwrote that she expected
Plaintiff to eventually return to a level of functioning that would enable her to work, but believed

that rer disability would likely persist for another 12 monthil.)(

® The GAF, which was eliminated from the Diagnostic and Statistical Mdnirallate
2013, is an “Axis V assessment for reporting a clinician’s judgment of an indiadwakall level
of functioning at a given time.” Global Assessment of Function (GAF), 2 @ocDisab. Claims
Prac. & Proc. 8§ 22:243 (2nd ed.Jhe scaleangedrom 1 to 100.A score of 50 indid®s serious
symptoms or serious impairment in social, occupational, or school functioning. Sdore$0e
demonstrate increasingly greater impairment/symptoms and increasingiylimibed function.
Id.



Dr. Fitelson also completed a Psychiatric/Psychological Impairment Quest®on June
24, 2011. Dr. Fitelson diagnosed Plaintiff with Bipolar Disorder and Borderline Persgnali
Disorder, with a current GAF score of 55,(Tr. 239.) Clinical findings includd appetite
disturbance with weight change, sleep disturbance, mood disturbance, emotioni, labil
anhedonia or pervasive loss of interests, feelings of guilt/worthlessnégsltgli thinking or
concentrating, social withdrawal or isolation, decreased energy, genepaizedent anxiety, and
hostility and irritability. (Tr. 240.)

Dr. Fitelson wrote that Plaintiff had difficulty maintaining appropriaghavior under
strain, andvould respondwith irritability, impulsivity, and acting out. (Tr. 240.) Most recently
Plaintiff had become more depressed, with poor concentration, withdrawal, dnthésas. [d.)

Dr. Fitelsonlisted Plaintiff's primary symptoms as low mood, irritability, impaired concentration
guilt, social withdrawal, anxiety, increased sleep, and affectivetiab(lir. 241.)

Dr. Fitelsonreported that Plaintiff had no limitations in her ability to remenibeations
and work-like procedures, understangmemberor carry out instructions, ask simple questions
or request assistance, respond appropriately to changes in the work setting, bef aavaral
hazards and take appropriate precawgtionr travel to unfamiliar places or use public
transportation. (Tr. 2424.) She reported that Plaintiff was mildly limited in her ability to make
simple workrelated decisions, interact apprapely with the general publienaintain socially
appropride behaviorand adhere to basic standards of neatness and cleanliness. (Tr. 243.)

Dr. Fitelson reported that Plaintiff was markedly limited in her ability to maintaintiaen
and concentration for extended periods, perform activities within a schecailgain regular
attendancehe punctual within customary tolerance, sustain ordinary routine without supeyvisi

work in coordination with or proximity to others without being distracted by thempletena

10



normal workweek without interruptions from psychologically based symptperform at a
consistent pace without an unreasonable number and length of rest periods, acaefpbitssénd
respond appropriately to criticism from supervisors, and get along withodceers or peers
without distractng them or exhibiting behavioral extremes. (Tr.-282) Dr. Fitelson wrote that
Plaintiff experienced episodes of deterioration or decompensation in work sétiigsould
cause her to withdraw and/or experience exacerbation of signs and symptplaisirex that
under stress at work, Plaintiff exhibited inappropriate irritability and inmgtyswhich resulted

in her jobs ending. (Tr. 244Dr. Fitelsonwrote that anxiety and poor concentration also impaired
Plaintiff’'s functioning. (d.)

Finally, Dr. Fitelson reported Plaintiff's impairments were ongoing and wagldat least
twelve months, that Plaintiff was not a malingemuld handlea low degree of workelated
stress, ha“good days” and “bad daysand was likely to be absent from work more than three
timespermonth. (Tr. 245-246.)

On May 12, 2011, Plaintiff reported to Dr. Fitelson that her mood had generally been stable
despite severe stressors. (Tr. 318.) She was anxious, had low appetite, and hadhiosfaveig
However, she said she was coping with the extreme stressors of her divorce pgsceed) Dr.
Fitelson found that Plaintiff's mood was anxious, her affect was constricted, artdolght
processes were normal. Her judgment continued to be intact and her insight continued to be good.
(Id.) Dr. Fitelson wrote that Plaintiff was “generally doing well in terms of adngtability” on the
Lamictal, although she had some dysphoria and anxiety related to acute aniysware
stressors. I4.)

On June 24, 2011, Plaintiff stated that she was fe&sg) stressednd that her appetite

had improved, although she continued to feel socially isolated, and at times wouldrgetee

11



and not want to get out of bed or shower consistently. (Tr. 320.) When she would have conflict
ridden interactions with her dxwsband, she would experience extreme anxiety, distress,
tearfulness, catastrophizing, but could “pull [her]self back together” after ddgsv [d.) She

felt that the nadicdion was helpful, and reported sleeping well because of being exhausted from
the baby. Id.) Dr. Fitelson reported that Plaintiffs mood was “OK, stressed,” her affast w
calm, and appropriate, and her thought processes were normal. (Tr. 320.) Sonkitelte that
Plaintiffs mood and anxiety were improved, although she still struggled with gngistress
tolerance, and some mood labilityd.§

On July 28, 2011, Plaintiff stated that she was “in general doingaoklyvas managing as
well as could be expected. (Tr. 322.) She reported that two weeks prior, she had been in a state
of high anxiety for two days after receiving distressing news from heahdblawyer. Id.) In
response, she exhibited irritability, decreased sleep, feelings of panic, aabetactivity, and
Dr. Fitelson opined that it sounded more like anxiety than hypomaddia. Rlaintiff reported that
she continued to feel more isolated than her baseline, but attributed much of it to hensigia
single motler of two. (d.) She reported that her mood was stable at timiels) Dr. Fitelson
reported that Plaintiff's mood was anxious, her affect was appropriate, arebbightt processes
were normal. 1¢l.)

b. Dr. Merren Keating, Psy.D.

Dr. Keating a licensed clinical psychologist, reported tiagtPlaintiff intermittently since
September, 1994, when Plaintiff was 17 years old. (Tr. 286.) Plaintiff, however, did not meet
with Dr. Keating between 2006 and May 14, 2013, during which time she had beesitinent
with Dr. Brandwvein. (Tr. 286-287.) Beginning on May 14, 2013, Plaintiffdiaeen meeting wit

Dr. Keating every other weekld()

12



On May 14, 2013, Plaintiff reported that she had had many problems, could not sleep or
concentrate, that her moods were all over the place and that she was so anxiousl siealgul
function. (Tr. 295.) She reported that a new relationship was hélpirfgel more stable, but that
she was not sleeping because she was obsessing over whether her boyfrigmehtirag on her.

(Id.) She reported not being able to work, and stated that in the past she had messed up orders,
gotten into verbal disagreements with bosses, and walked off the job when frustided®&hé

believed that her bipolar symptoms were not responding to medication, and that heririlyictuat
moods and impulsive behaviors were causing a downward spagl.0Or. Keating observed tha
Plaintiff’'s behavior during the session was restless, that she spoke rapidgowie evidence of
circumstantial thinking, and was loud at timelgl.)( Her thought content was within normal limits,

her mood was anxious with full expression, and she suffered from poor attention and
concentration. I€.) Plaintiff reported having great difficulty with shéaerm memory. Dr.

Keating found that Plaintiff's insight and judgment were fair.

Dr. Keating reported in a letter dated May 18, 2013, that Plasuffered from severe
mood swings, impulsive behaviors, difficulty sleeping, some grandiositylesssess and
agitation, distractibility, inability to concentratnd racing thoughts. (Tr. 2864 times, Plaintiff
hadalso become severely depresséithan inability to get out of bed, insomnia and crying jegs.

(Tr. 286.) Dr. Keating opined that all of these symptontsrhade it impossible for Plaintiff to
function in a work setting.1d.)

On May 21, 2013, Plaintiff told Dr. Keating that she was out of control wigmdipg

money, that she had beeery depresse@dnd consumed with feelings of worthlessness regarding

10 Crying jags are periods of uncontrolled crying. Collins English Dictionary,
https://www.collinsdictionary.com/dictionary/english/jégst visited 3/31/17).

13



her mothering abilities. (Tr. 296.) She stated that she was often irritablaexithmily. (d.)
Dr. Keating reported the sansbservations about Plaintiffs mood and demeanor as at the prior
session. Ifl.) Dr. Keating wrote that Plaintiff seemed “quite lost” and needed structare an
discipline in many areas of her lifeld)

Dr. Keating completed a Psychiatric/Psychologioghdirment Questionnaire on June 18,
2013. She diagnosed Plaintiff with Bipolar | Disorder, with most recent episgubenanic and
Borderline Personality Disorder, with a current GAF score of 46. (Tr. 287.)prndgnosis was
poor. (d.) Clinical findings included poor memory, appetite disturbance with weight change,
sleep disturbance, personality changeood disturbance, emotional lability, psychomotor
agitation or retardation, paranoia or inappropriate suspiciousness, feelmgh/aforthlessness,
difficulty thinking or concentrating, manic syndrome, persistent irratioralsfegeneralized
persistent anxiety, hostilityand irritability. (Tr. 288.) Dr. Keating reported that Plaintiff had
moderate limitations in her ability to remember locatiand worklike procedures, understand
and remember one or twgtep instructions, make simple wedated decisions, interact
appropriately with the general public, ask simple questions or request assistaimtain socially
appropriate behavior and adhere to basic standards of neatness and cleamspesxl
appropriately to changes in the work setting, be aware of normal hazards and takaaaepropr
precautions, travel to unfamiliar places or use public transportation, andisétrgaals or make
plans independently. (Tr. 2992.) Dr. Keating reported that Plaintiff was markedly lediin
her ability to: understand, remember,aarry out detailed instructions, maintain attention and
concentration for extended periods, perform activities within a schedule, maietaitarr
attendance, be punctual within customary tolerance, sustain ordinary routinatwgiipervision,

work in coordination with or proximity to others without being distracted by thempletena

14



normal workweek without interruptions from psychologically based symptperform at a
consistent pace without an unreasonable number and length of rest periods, acaefpbitssand
respond appropriately to criticism from supervisors, and get along withodceers or peers
without distracting them or exhibiting behavioral extremes. (Tr—290.) She wrote that
Plaintiff had experienced episodes of deterioration or decompensation in work ocftikeork
settingsthatcaused her to withdraw and/or experience exacerbation of signs and symptoms. (
292.) She wrote that Plaintiff was under stress, and could be verbally abudiye. (

Finally, Dr. Keating opined that Ridiff's impairments were ongoing and would last at
least twelve months, that Plaintiff was not a malingerer, that Plaintiff could toteiatedegree
of work-related stress at times, that Plaintiff had “good days” and “bad-ddyg’more bad days
than ggod—and that Plaintiff was likely to be absent from work more than three perasmionth
because of her impairments. (Tr. 2294.) Dr. Keating reported that Plaintiff's current
medication intake was Lamictal 300 mg. and Trileptal 150 mg. daily. (Tr. 292.)

c. Dr. David Brandwein, Psy.D.

Dr. Brandwein, a licensed psychologist, treated Plaintiff beginninQaaber 12, 2007,
after Dr. Keating referred Plaintiff to him. (Tr. 220.) His records were not inclulgte
transcript. Plaintiff met with Dr.Brandwein on a weekly basis. In two lettersne dated April
8, 2011andanotherdated August 20, 2032Dr. Brandwein stated that at the time of intake,
Plaintiff's symptom pattern corroborated Dr. Keating's diagnoses of Bipasarder | and certai
Cluster B Personality Disorder traits such as borderline, histrianécnarcissistic disorder§Tr.
220, 224 Plaintiff exhibited affective lability, frantic efforts to avoid real/imaginedralmmment,
impulsivity, feelings of emptiness, and outhuo$ rage. (Id.) She had periods where she felt

depressed for most of the day nearly every day, experienced anhedonia, slephftecegeriods

15



of time, and had little energy and diminished ability to concentr@te) During other periods,
Plaintiff would experience an elevated mood, with increaseeesédiem and decreased need for
sleep, and impulsive behaviold)

Dr. Brandwein diagnosed Plaintiff with Bipolar Disorder I, Most Recent Episode
Depressed, Moderate Without Psychotic Features.2R2.) He also diagnosed that she continued
to show traits of Cluster B Personality Disorders, with borderline, histriontt,narcissistic
features. Id.) These diagnoses were confirmed by recent psychological testing, withiltbe
Multiaxial Clinical Inventorylll (MCMI -lIl), on July 23, 2011.(Id.) Dr. Brandweinopined that
the combination of mental health diagnoses, functional deficits, and stress awdifts mde
it highly unlikely that Plaintiff would be able to secure and maintain any type obgmpht, fult
or parttime. (Id.) Particularly relevantverePlaintiff's tendencies toward hypersomnia, decreased
energy, and decreased ability to concentrate,fallhoch would seriously impact her ability to
maintain a job in a competitive work environmenid.)( He alsofound relevant her continuing
difficulty in regulating her mood, which he opined nmegd to future outbursts at supervisors and
co-workers. (Id.) Dr. Brandwein believed that, because of Plaintiff's emotional problems, she
could not perform a fultime job in a regular competitive work environment for at least the next
12 months. 1¢l.)

Dr. Brandwein also completed a Psychiatric/Psychological ImpairmesstiQanaire on
July 1, 2011. He reported treating Plaintiff weekly between October 2007 and June 27, 2011. (Tr
228.) He diagnosedBipolar Disorder I, Most Recent Episode Depressed, Moderate” and
“Borderline Personality Disorder; PlaintiffSAF score was 52(Id.) Clinical findings included
appetite disturbance with weight change, sleep disturbance, mood disturbance, ¢habtlitpa

anhedonia or pervasive loss of interests, feelings of guilt/worthlessnégsltgli thinking or

16



concentating, decreased energy, manic syndrome, generalized persistent anxidity hodt
irritability. (Tr. 229.)

Dr. Brandwein found that Plaintiff had moderate limitations in her ability to mdee
locations and worlike procedures, understand and remember instructions, carry out instructions,
make simple workelated decisions, ask simple questions or request assistance, maintady social
appropriate behavior and adhere to basic standards of neatness and cleamspEssl
appropriately to changes the work setting, and set realistic goals or make plans independently.
(Tr. 23133.) Dr. Brandwein reported that Plaintiff was markedly limited in her ability to:
maintain attention and concentration for extended periods, perform actities a stiedule,
maintain regular attendancbe punctual within customary tolerance, sustain ordinary routine
without supervision, work in coordination with or proximity to others without being distidmt
them, complete a normal workweek without interruptionsifpsychologically based symptoms,
perform at a consistent pace without an unreasonable number and length of restiptsrads
appropriately with the general public, ask simple questions or request assisiaoept
instructions and respond appraely to criticism from supervisors, and get along with co
workers or peers without distracting them or exhibiting behavioral extrefire231-32.) Dr.
Brandwein found that Plaintiff experienced episodes of deterioration or degsatipe in work
and work-like settingsthat caused her to withdraw and/or experience exacerbation of signs and
symptoms. (Tr. 233.He wrote that she experienced irritability and acting out aggressivdly. (

Finally, Dr. Brandwein reported that Plaintiff was not a malingerer, weapgable of
dealing with even low degree of werklated stress, had “good days” and “bad days,” and was
likely to be absent from work more than three times a month as a result of her iemai(fr.

234-35.)
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d. Dr. Florence Tam, Psy. D.

Dr. Tamtreated Plaintiff on a biveekly basis between November 17, 2011 and November
9, 2012. (Tr. 277.)On an Intake Summary and Case Formulatiéorm, Dr. Tam noted that
Plaintiff's chief complaints/presenting problems included bipolar disorflér) Dr. Tam also
noted that Plaintiff hdino history or current evidence of drugs or alcohol abkE) Dr. Tam
recorded that Plaintiff “didn’t trust her own judgment”’, and was *“constgntfynking,
constant[ly] worrying, [and] walking on eggshells,” thougfaintiff “[hadn’t] felt depressed in a
couple of months.”Id.)

Dr. Tam’s Progress Notefiow that Plaintiff hd been struggling with her relationships in
life: she sought approval from her family but frequently got into fights h&r mother (Tr. 278,
281 (‘They never had a good relationship,”and she felt insecure about her relationships with
men and got upset with herself when one of her boyfriends cheated(@m. #t8-283). On four
occasions in the Progress Natelaintiff reportedfeeling better (Tr279,280, 283, 28% but the
vast majorityof Dr. Tam’snotes(from at least eighteen sessiosBpwedthat Plaintiffwas feeling
nervous, anxious, worried, insecure, tired, and unmotivaféd.278-84). On January 9, 2012,
Plaintiff reported feeling depressed and beginning to feel manic. (Tr. Zi#e)last Progress
Report from November 9, 2012 recorded that Plaintiff was “feeling better, been busy
volunteering.” (Tr. 284.)

Dr. Tam closed Plaintiff's case on February 5, 2013 se#laintiff “cancelled multiple
sessions without calling and did not return phone calls”, and because Plaintiff ‘dra[d]

outstanding balance of $427.2 anfdhaot made any attempts to pay off her balan¢&r! 285.)
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2. Non-Treating Physicians

a. Dr. Richard King, M.D.

Dr. King performeda psychiatric consultative examination of Plaintiff on November 14,
2011. (Tr. 248.) Dr. King noted that Plaintiff drove herself to the interview, was living with two
children @ine months andhine years old),and performedroutine activities such as watching
televison and playing on the computefTr. 248-49.) Dr. King further noted that Plaintiff had
hadsix jobs lastingone or twoyears eachhad graduated high school, anddchearnedcollege
credits. (Id.) Dr. King observed that Plaintiff showed “fair rapport” and “no acute distreest
Plaintiff's speech was clear and relevant, and that Plaintiff's intellefttnationing was inthe
average range(Tr. 249.)

Dr. King wrote thatPlaintiff had always been depressed and anxious, “first seeing a
psychiatrist [at] age of 13", and was receiving Lamictal 200 mg a (fhy 248.) H noted that
Plaintiff had no history of psychiatric hospitalizations. (Tr. 24By). King observed that when
Plaintiff was asked abouter diagnosis of Bipolar Disorder, “there was no evidence of any
grandiosity, religiosity, delusional thinking or suicidal behaviofTr. 249.) At the same time,

Dr. King reported that Plaintiff was currently feeling anxious and depressaddaeler husband
had just left her when she waightmonths pregnant.ld.)

In the end, Dr. King diagnosed Plaintiff with “Dysthymic Disorder Mild to Madier
Degree”, and opined that Plaintiff had “a satisfactory ability to followpsninstructions and
simple tasks and a fair ability with psychiatric treatment to follow complexurtigins and
complex tasks and interact with coworkers in a work settin@s. 250.) Dr. King found no

evidence of a bipolar disorder in the interviewd.)(
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b. Dr. Robert F. Lopez, Ph.D.

State agency psychiatric consultalr. Lopez reviewed the record anderformed a
Psychiatric Review Technique and a Mental Residual Functional Capacityesdsn Plaintiff
on Anuary 5, 2012.(Tr. 255-68.) As part of Dr. Lopez’s review, Dr. Lopez performed a
consultative examination on Plaintiff. (Tr. 271.)

In the Psychiatric Review Technique, Dr. Lopez noted that Plaintiff had tAkec
Disorders, but the medically determinable impairmetitough it existd—did not precisely
satisfy the diagnostic criteria provided in the Psychiatric Review Techn{@jue258.) Dr. Lopez
wrote that Plaintiff had mood disturbance, accompanied by a full or partial madiepoessive
syndrome. Ifl.) Dr. Lopez reported that Plaintiff had mild restriction of activities of daily living,
moderate difficulties in maintaining social functioning, but no difficulties in maimgin
concentration, persistence or pace, laad never hatepeated episodes of deteriorati¢nr. 265.)

Dr. Lopezfurtherconcluded thathe evidence did not establish the presence of the “para@aph
criteriaunder 20 CFR Part 404, Subpart P, Appendix 1. (Tr. 266.)

In the Mental Residual Functional Capacity Assesspiamt.opez noted that Plaintiff was
only moderately limited in her ability to work in coordination with or proximity to thathout
being distracted by them, interagbpropriately with the general public, accept instructions and
respond appropriately to criticism from supervisors, get along with coworkegrseos without
distracting them or exhibiting behavioral extremes, maintairmp@ppropriate behavior and
achere to basic standards of neatness and cleanliness, and set realistior gonale plans
independently of otherqTr. 269-70.) UnlikePlaintiff's treating physicians, Dr. Lopez reported
no marked limitations on any of Plaintiff's abilitieBr. Lopez observed th&aintiff was casually
groomed andooperative, that Plaintiff's speech was relevant and coherent “with no evidence o

a thought disorder,” antthat her affect was friendly and wefodulated. (Tr. 271.)
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In the final assessment, [opez concluded that Plaintiff’s allegations of difficulty due to
bipolar and personality disorders were “credible, but not to the degree allgtpkyl. Dr. Lopez
reported that Plaintiff was currently receiving outpatient treatment, butl dtzé attempts to
obtain current mental status information from the treating facility had beeraassful. (Tr.
271.) Dr. Lopez noted that Plaintiff may be precluded from performing tasks requinigé a
degree of stresamplying that Plaintiff could tolerata moderate degree of streg3r. 271.}*

DISCUSSION

V. STANDARD OF REVIEW

Unsuccessful claimants for disability benefits under the Social Se@uit{the “Act”)
may bring an action in federal district court seeking judicial revieth@fCommissioner’s denial
of their benefits “within sixty days after the mailing . . . of notice of such aeci within such
further time as the Commissioner of Social Security may allow.” 42 US8.€05(g), 1383(c)(3).
In reviewing a final decision of the Commissioner, the Court’s duty is “limiteceterchining
whether the SSA’s conclusions were supported by substantial evidence in the recordeand we
based on a correct legal standardTalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012).
“Substantial evidence is more than a mere scintilla. It means such relevanicevitem
reasonale mind might accept as adequate to support a conclus®elian v. Astrue708 F.3d
409, 417 (2d Cir. 2013) (quotirRjchardson v. Perale€02 U.S. 389, 401 (1971) (alterations and
internal quotation marks omitted)). In determining whether the Conunes$s findings were
based upon substantial evidence, “the reviewing court is required to examimgitheezord,

including contradictory evidence and evidence from which conflicting infeeeoan be drawn.”

11 The Transcript also includes two pages of handwritten notes by a Santapuri Ré0, whi
the Court finds to be illegible. (Tr. 297-99).
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Id. (internal citation omitted). Howevétif is up to the agency, and not this court, to weigh the
conflicting evidence in the record.Clark v. Comm’r of Soc. Sed43 F.3d 115, 118 (2d Cir.
1998). Under any circumstances, if there is substantial evidence in trd tecsupport the
Commissoner’s findings as to any fact, they are conclusive and must be upheld. 42 U.S.C. §
405(g);see also Cichocki v. Astru@29 F.3d 172, 175-76 (2d Cir. 2013).
V. ELIGIBILITY STANDARD FOR SOCIAL SECURITY DISABILITY BENEFITS

In order to be found eligible forIB benefits, claimants must be disabled as defined by the
Act. Claimants are disabled under the meaning of the Act when they ate tin@mgage in any
substantial gainful activity by reason of any medically determinable @hysimental impairment
... which has lasted or can be expected to last for a continuous period of not less than 12 months.”
42 U.S.C. 8 423(d)(2)(A). The claimant must prove that the impairment is “of such sévatrity
[the claimant] is not only unable to do [his or her] previous work but cannot, considering [his or
her] age, education, and work experience, engage in any other substantial gainfulhvetrk w
exists in the national economy.” 42 U.S.C. 8§ 423(d)(2)(A). However, the ALJ halsraraaye
obligation to develop # administrative recordLamay v. Comm’r of Soc. Seé62 F.3d 503,
508-09 (2d Cir. 2009). This means that the ALJ must seek additional evidence or tianifica
when the claimant’s medical reports contain conflicts or ambiguitidse ifeports do natontain
all necessary information, or if the reports lack medically acceptable clinicladoratory
diagnostic techniques. 20 C.F.R. § 404.1512(b).

In evaluating disability claims, the ALJ must adhere to a$tep inquiry. The claimant
bears thdurden of proof in the first four steps in the inquiry; the Commissioner bears the burden
in the final step.Talavera v. Astrug697 F.3d 145, 151 (2d Cir. 2012). First, the ALJ determines

whether the claimant is currently engaged in “substantial gaedtivity.” 20 C.F.R. 8
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404.1520(a)(4)(i).If the answer is yes, the claimant is not disabléthe claimant is not engaged

in “substantial gainful activity,” the ALJ proceeds to the second step to detewhatber the
claimant suffers from a “sevemmpairment.” 20 C.F.R. § 404.1520(a)(4)(ii)). An impairment is
determined to be severe when it “significantly limits [the claimant’s] physicalemtal ability to

do basic work activities.” 20 C.F.R. § 404.1520(a)(c). If the impairment is not severe, then the
claimant is not disabled within the meaning of the Act. However, if the impairmeneiestéwe

ALJ proceeds to the third step, which considers whether the impairmentonegfgals one of

the impairments listed in the Act’s regulations (thestings”). 20 CFR § 404.1520(a)(4)(iigge
also20 C.F.R. Pt. 404, Subpt. P, App. 1.

If the ALJ determines at step three that the claimant has one of the listed impaithesnts,
the ALJ will find that the claimant is disabled under the Act. On therdtand, if the claimant
does not have a listed impairment, the ALJ must determine the claimant’s “residttadrfaih
capacity” (“RFC”) before continuing with steps four and five. The claimaRfC is an
assessment which considers the claimant’s “innpamt(s), and any related symptoms . . . [which]
may cause physical and mental limitations that affect what [the claimant] cantlle work
setting.” 20 C.F.R. 8§ 404.1545(a)(1). The ALJ will then use the RFC determination inwtep f
to determine if th claimant can perform past relevant wo#Q C.F.R. § 404.1520(a)(4)(iv). If
the answer is yes, the claimant is not disabled. Otherwise the ALJ wilgalde step five where
the Commissioner then must determine whether the claimant, given the tlsiRBE, age,
education, and work experience, has the capacity to perform other substantidlvgaikfin the
national economy. 20 C.F.R. 8§ 404.1520(a)(4)(v). If the answer is yes, the claimant is not

disabled. However, if not, the claimant is disabled and is entitled to bendfits.
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VI. SSA DECISIONS

A. The ALJ’s Decision

The ALJ found that Plaintiff met the insured status requirements of the SSA through June
30, 2015. (Tr. 14.) Atthe first step, he found that Plaintiff had not engaged in substantidl gainf
activity since May 1, 2009, the alleged onset dalte.) (

At step two of his analysis, the ALJ determined that Plaintiff had three sey@ements:
major depressive disorder, bipolar disorder, and borderline personality disédderA{ step
three, the ALJ determined that Plaintiff did not have an impairment or combinatmapaifments
that met aListing. First, regarding activities of daily living, the ALJ found that Plait#él a
mild restriction. (Tr. 15.) He relied upon Plaififtestimony that on a daily basis, she went
shopping for food, cooked, cleaned dishes, and did laundry, could independently drive a car,
sometimes went to the park, walked her daughter to school, used a computer, had a Facebook
account, and had travel&a Mexico the prior year.ld.) He noted that Plaintiff had testified that
she would have periods where she did not regularly bathe, but founchohatheless, her
restrictions were mild(ld.)

In the area of social functioning, the ALJ found thiairRiff's restrictions were moderate.
(Id.) Again, he relied upon Plaintiff's testimony about going shopping, going to the pagiirtga
to Mexico, and taking care of her childrefid.) He found that her statements “indicate[d] that
she ha[d] the ability to be around other peopldd.) ( The ALJ also noted her testimony about
dating and volunteeringld.) He acknowledged that she testified about her aggressive and vulgar
behavior, having been fired from her last job due to fighting, and not having a good relationship

with her family. (Id.)
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The ALJ found that Plaintiff's difficulties with regard to concentration, pesce or pace
were moderate. He noted that she took care of her two children, drove, used a computer, handled
a checking accounandindependently performed activities of daily livingld.) He also relied
again upon her volunteer work and trip to Mexi¢d.)( He acknowledged that she testified to not
helping her daughter with homework, overspending, having a bad memory and difficultydocusin
having trouble sleeping, and side effects of her medicatidr). Einally, he stated that there was
“no evidence, such as hospital records or treatment notes” indicating tinéitffiad experienced
any episodes of decompensatiolal.)( Thus, because he had not found that Plaintiff's impairments
caused at least two “marked” limitations, or one “marked” limitation and “repeapsddes of
decompensation, each of extended duration, the paragraph B criteria weresfied saie faind
further that the paragraph C criteria were not satisfied because Pleastidible to function outside
her home by shopping, driving, and taking her child to school. He stated that “there [was] no
evidence” that Plaintiff had either had any episaafedecompensation or that “mental demands
or changes in her environment would make her decompensate.” (Tr. 16.)

Turning to his RFC analysis, the ALJ stated that after “careful caasiole of the entire
record,” he found that Plaintiff had the RFC tofpamn a full range of work at all exertional levels,
with the following nonexertional limitations: that she was limited to performing simpleatide
tasks in a lowstress job, defined as having only occasional decisiaking and occasional
changes inhte work setting. 1(l.) He found that she needed to be off task for up to five percent
of the day, and needed regularly scheduled breaks. He found that she was furtherolwoted t
with occasional judgment required on the job, and to occasional interaction with thegmablic

co-workers. [d.) He also found that she could not work in a fast-paced work environnént. (
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The ALJ also analyzed Plaintiff's credibility (Tr. 16-17.) First, he acknowledged
Plaintiff's testimony about her wonelated difficulties, such as the fact that she was fired from
her last job for fighting with her lsgand missing work, that she would call out of work once a
month, that her mental impairments resulted in difficulty focusing and renmergjendthat she
hadtesified to becoming aggressive and vulgar, crying all the time, and sometimeghiogba
(Tr. 17.) However, he noted that in contrast, she testified that she could cook,stiep, do
laundry, use the computer, drive, and take care of her childieh. (

The ALJ acknowledged that Plaintiff had reported to her treating doctorslamage
sleepiness, hostility, psychomotor agitation, feelings of guilt, decreaseglyediminished ability
to concentrate, as well as periods of elevated mood manifestietpbisive behavior, flight of
ideas, and other manic behaviold.

The ALJ recited many of the findings of Drs. Keating, Brandwein, and Fitelson, laaswel
Drs. Tamand King. (Tr. 1#18.) He also noted that Plaintiff testified that she took médica
and experienced side effects. (Tr. 18.)

He concluded that although he found that Plaintiff's medically determinablerngrds
could reasonably be expected to cause some of the alleged symptoms, he found tiigs$ Plaint
statements regarding theensity, persistence, and limiting effects of those symptoms were not
entirely credible. I1¢.)

To support this finding of lack of credibility, he relied upon Dr. Fitelson’s July 28, 2011
reportthat Plaintiff “was doing ‘ok’ on medication and her mood Wwasoming stable(ld.) He
noted that Dr. Fitelson had reported in May and June of 2011 that Plaintiff's prognogjsaslas
for returning to her prior level of functioning and that her condition would likely pessianbther

year. (d.) He noted that, while Dr. Fitelson reported on March 24, 2011 that Plaintiff was unable
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to work, Dr. Fitelson had also reported that Plaintiff could adequately meet the neeeis of
children and herself, suggesting that Plaintiffs symptoms were not aficsighas Plantiff
alleged. (Id.) The ALJ also relied upon Dr. Brandwein’s statement that with treatikamtiff

would be able to return to workd() He further noted that while Plaintiff alleged that she could

not work, she had told Df.amon February 16, 22 that she would like to find a job with flexible
hours, “suggesting that [Plaintiff] believe[d] she ha[d] the ability to engageark related
activities.” (Id.) He noted that she reported to her therapist on November 9, 2012 that she was
“feeling better” and wasusy volunteering. (Tr. 18-19.) He then found that she was not entirely
credible because of the “numerous activities of daily living” previously disdusarlier in his
opinion. (Tr. 19.)

The ALJ recited at length the opinions of consultative sources Drs. King and lanjpez,
stated that he gave them “great weight because they based their assessmente. resahisttof
[Plaintiff's] mental status examination and considered the claimant’s sulejediagations and
activities of dailyliving,” and because their opinions were consistent with Plaintiff's reported
activities of daily living (Id.) He noted, however, that he gave little weight to Dr. Lopez’s opinion
that Plaintiff had no limitations with concentration, persistence, and pacepasistent with Dr.
King’s opinion. (d.)

The ALJ also relied upon selective findings of Dr. Fitelson, such as thatifPlaad no
limitations in her ability to understand and carry out simple or detailediatistns, respond to
changes in thevork setting, travel to unfamiliar places, and be aware of normal hazaddsad
only mild limitations in her ability to make simple wer&lated decisions, interact with the public,
and maintain socially appropriate behavigid.) He acknowledged &t Dr. Fitelson had found

that Plaintiff had marked limitations in her ability to maintain attention and concentnaizontain
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a schedule and ordinary routine, get along with coworkers, accept critroisns@ipervisors, and
work in proximity to others without distraction, and that Plaintiff would be absentimtamore
than three times per month. (Tr.-P®.) He concluded that he gave “some weight” to Dr.
Fitelson’s opinion as Plaintiff's treating psychiatrist, particularlcaase her opinion was
substantiated by treatment notes. (Tr. 20.) However, he found that Dr. Fitelson’s mmclus
about Plaintiff’'s marked limitations were inconsistent with Plaintiff's reportéigiaes of taking
her children to school, driving a car, and performing oflcéivities of daily living. [d.)

The ALJ gave “little weight” to the opinions of Drs. Brandwein and Keatingrokgg
Plaintiff's moderate and marked limitations in understanding and memoryingalstancentration
and persistence, social interactions, and adaptation, their opinions that Plaotdflve absent
from work more than three times per month, and Dr. Brandwein’s conclusion that Plaaiff
incapable of even lowtress work.(Id.) He gave these opinions little weight because there were
no treatment records substantiating their opinioias) (He also found that their opinions were
inconsistent with Plaintiff's reported activitiedd{ He also gave little weight to the treating
doctors’ GAFscores that ranged frodb to 65 indicatng mild symptoms in functioning to some
impairment in reality testing or communication, because those scores wghly ‘ubjective as
they intertwin¢d] psychological symptoms, physical impairments, and socioeconomic factors.”
(Id.) He stated that thevide disparity of the scores highlighted their subjective nature and the
deficiencies of using themld()

The ALJ concluded at step four that Plaintiff could not perform any pasarelg/ork.
(Tr. 21.) He then concluded that given her age, education, work experience, and RFC, there wer
jobs in significant numbers in the national economy she could perform. (Tr. 21.) He cited the

testimony of the vocational expert that someone with Plaintiff's limitations could benadiom
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attendant, mail clerk, or retail price marker. (Tr. 22.) Therefore, he foundiginaifPhad not
been under a disability from May 1, 2009 through the date of the deciibn. (
VII.  ANALYSIS

Plaintiff argues on appeal that the ALJ erred in properly weighing thecadexgtinions
and in his assessment of Plaintiff’'s credibilitfthe Court agrees on both counts.

A. The ALJ Erred in the Weight He Assigned to the Medical Opinions

The treating physician rule “generally requires deference to the medical ophian
claimants treating physician[.]” Halloran v. Barnhart 362 F.3d 28, 32 (2d Cir.2004per
curiam) According to SSA regulations, the Commissioner will give “controlling weightato
treating source opinion on the issue(s) of the nature and severity of . . . impairment(s) [so long
as the opinion] is wekupported by medically acceptable clinical and laboratory diagnostic
techniques and is not inconsistent with the other substantial evidence” in the record. 2@ C.F.R
404.1527(c)(2). Medically acceptable clinical and laboratory diagnostic technigaeide
consideration of a “patient’s report of complaints, or history, [a]s an eslsdi@gnostic tool.”
Green-Younger v. Barnlrg, 335 F.3d 99, 107 (2d Cir.2003) (citation omitted).

The preference for a treating physician’s opinion is generally justigeduse “[such]
sources are likely to be [from] the medical professionals most able to praviktaile,
longitudinal picture of Plaintiff’'s] medical impairment(s) and may bring a unique perspective to
the medical evidence that cannot be obtained from the objective medical evidence alome or f
reports of individual examinations.” 20 C.F.R. 88 404.1527(d)(2), 416.927(d){2)heBsame
token, the opinion of a consultative physician, “who only examined a [p]laintiff once, should not
be accorded the same weight as the opinion of [a] [p]laintiff's treatingifpay].” Anderson v.

Astrue 07-CV-4969, 2009 WL 2824584, at *9 (E.D.N.Y. Aug. 28, 2009) (citBmgelberg v.
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Barnhart 367 F.Supp.2d 276, 2823 (E.D.N.Y.2005)). This is because “consultative exams are
often brief, are generally performed without the benefit or review of aldisymedical history
and, at best, only giva glimpse of the claimant on a single dayd: (quotingCruz v. Sullivan

912 F.2d 8, 13 (2d Cir.1990)).

“An ALJ who refuses to accord controlling weight to the medical opinion of artgeati
physician must consider various ‘factors’ to determine how much weight to gilve tpinion.”
Halloran, 362 F.3d at 32 (citing 20 C.F.R. 8§ 404.1527(d)(2), now codified at 20 C.F.R. 8§
404.1527(c)(2)). If the ALJ does not afford “controlling weight” to opinions from trgati
physicians, he needs to consider the following factors: (1) “the frequency oinaxiam and the
length, nature and extent of the treatment relationship;” (2) “the evidence in suppbé of t
opinion;” (3) “the opinion’s consistency with the record as a whole;” and (4) “whether thieropi
is from a specialist.” Clark, 143 F.3d at 188accordBurgess v. Astryes37 F.3d 117, 128 (2d
Cir.2008). Although “[tlhe ALJ is not required to explicitly discuss the factotsyiust be clear
from the decision that the proper analysis was undertakelhdgtt v. Colvin 13-CV-2673, 2014
WL 4793452 at*15 (E.D.N.Y. Sept. 24, 2014).

Furthermore, when a treating physician’'s opinions are repudiated, the ALJ must
“‘comprehensively set forth [his or her] reasons for the weight assigretteating physician’s
opinion.” Halloran, 362 F.3d at 33seeSnell v. Apfel177 F.3d 128, 133 (2d Cir.1999ge also
20 C.F.R. 8 404.1527(d)(®stating that the Social Security agency “will always give good reasons
in [its] notice of determination or decision for the weight [given to a] treamgce’s opinion”
(emphasis addeyl) “The failure to provide ‘good reasons’ for not crediting a treating source’s
opinion is ground for remand."SeeBurgin v. Astrue 348 F. App'x 646, 648 (2d Cir. 2009)

(quotingHalloran, 362 F.3d at 33 (stating that the Second Circuit will “not hesitate to remand
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when the Commissioner has not provided ‘good reasamsthie weight given to a treating
physician’s opinion and . . . will continue remanding when [the Second Circuit] encounter[s]
opinions from ALJs that do not comprehensively set forth reasons for the weight assigned t
treating physician’s opinion.” (cihnges in original omitted))).

Plaintiff hadfour treating physiciang1) Dr. Fitelson a psychiatristvthomet with Plaintiff
monthly between July 2010 and June 2011, alth&lagimtiff's sessionsiad to be by phone during
the periodvhen Plaintiff was on bedre@ir. 238-39), (2) Dr. Brandwein a psychologistvho met
with Plaintiff on a weekly basis, with the first meeting in October 2007 and therewent one
taking placein June, 201XTr. 228; (3) Dr. Keating a psychadgist who hadtreated Plaintiff
intermittently since she was 17 years old, and then met with her again begmmiay,i 2013
(Tr. 287); and (4)Dr. Tam, a psychologisvho began treating Plaintiff on November 17, 2011.
All three of the treating physicianswho filled out Psychiatric/Psychological Impairment
Questionnairesgreed that Plaintiff had marked limitations in her ability to perform activities
within a schedule, maintain regular attendance, be punctual within customaaydelsustain
ordinary routine without supervision, work in coordination with or in proximity to others without
being distracted, complete a normal workweek without interruptions from psyaalog
symptoms, perform at a consistent pace without an unreasonable number and lesgjfreoids,
accept instructions and respond appropriately to criticism from supervisors, ahahgetvith ce
workers or peers without distracting them or exhibiting behavioral extremesitdlsof and Dr.
Brandweinfurtheragreed that IRintiff was markedly limited in her ability to maintain attention
and concentration for extended periods. All three physicians also agreeaithizf Ekperienced
episodes of deterioration and decompensation in work settvhgsh would cause her teithdraw

and/or experience exacerbation of her signs and symptalitiree alsoreported that Plaintiff's
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impairments were ongoing and would last at least twelve months, that she had “goodhdays” a
“bad days” and that she was likely to be absent fraarkwnore than three times per monthll
three opined that Plaintiff could not function in a work settin§ee(Tr. 226 (Dr. Brandwein
opining that at the time of his letter, “the combination of mental health diagnosesotiah
deficits, and stressdm life events ma[de] it highly unlikely that [Plaintiff] would be able to secure
and maintain any type of employment”); Tr. 238 (Dr. Fitelson opining that it was heomphat
Plaintiff was “currently not able to function in a work setting”); Tr. 2B8. Keating writing that
Plaintiffs symptoms “havenadeit impossible for [Plaintiff] to function in a work setting”)).
Nothing that Dr. Tam wrote in her treatment notes contradicts these findings.

In the face of the strong consensusPgintiff’s treatng physicians thathewas not able
to work, the ALJ reached an opposite conclusion based on thin and inconsistent réasdgks]
disregarded almost entirely the opinions of Drs. Brandwein and Keating, ancadig@@gost of
the opinion of Dr. Fitelson. The ALJ’s primary reason for disregarding these finlyntygo
psychologists and a psychiatrist who all treated Plaintiff over, tinas Plaintiff's reported
activities of daily living, such as taking her children to school, driving a car, geingcation,
going to the park, and volunteering. In fact, Plaintiff's reported a&s/ibrmed the bedrock of
the ALJ’s opinionhe also relied on them in finding that Plaintiff did not have marked limitations
sufficient to meet &isting atstepthreeand in finding Plaintiff not credible.

Yet, this heavy reliance on Plaintiff's reported daily activities of-salke, childcare, and
hobbiesdoes not provide a sufficient base discounting almost entirely the walpported
expert testimony of licensed psychiatrists and psychologists regardingfability to sustain
ajob. “Plaintiff's reports of her daily activities by themselves are not substamitggrece that she

was not disabled and are insufficient to justify accordirtgef@ment physician’s] opinion limited
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weight”, because “a claimant need not be an invalid to be found disaedraty v. Colvinl5
CV-2018, 2016 WL 547758812 (E.D.N.Y. Sept. 29, 2016). “[W]hen a disabled person gamely
chooses to endure pain in order to pursue important[goals it would be a shame to hold this
endurance against him.fd. (quoting Balsamov. Chater 142 F.3d75, 81-82 (2d Cir. 1998).
“Indeed, it is welsettled that the performance of basic daily activities does not aeitess
contradict allegations of disability, as people should not be penalized for entherpain of their
disability in order to care for themselvedd. (quotingCabibi v. Colvin 50 F. Supp. 3d 213, 238
(E.D.N.Y. 2014));Brown v. Comm’y06-CV-3174,2011 WL 1004696, at *5 (E.D.N.Y. Mar. 18,
2011) (stating that the “excessive weight [the ALJ gave] to [the plashtiférformance of basic
daily activities was a “legal error” and noting that “even to the extent tafp]aintiff's] daily
activities were properly considered, the ALJ failed to place the burden on the Commissioner t
show that those activities were evidence of [RFC] to performtifol . . . work”). See also
Morales v. Apfel 225 F.3d 310 (3d Cir. 2000) (noting that for a person wiff@rsufrom an
affective or personality disorder marked by anxiety, “the work environmeairipletely different
from home’, and that a doctor’s observations that the plaintiff was “stable and well cedtvath
medication” did not “support the medical conclusion that [the plaintiff could] returmitk™)v
Beyond the general inadequacy of statements of daily activity to showreta ability
to work, doing so is especially inappropridtere,in light of Plaintiff's diagnosis of bipolar
disorder.Plaintiff's treating physicians all discussed the fHwt Plaintiff vacillated between
periods of depressierduring which she would be tearful, irritable, l@mergy, anxious, and
isolated—and manic episodesduring which she would bleigh-energy, aggressive, spend money
she did not have, enter chaotic relationships, and make poor decisions like driving drunk. While

they opined that medication was helpful, all three doctors noted that situatiesabsgsuch as
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Plaintiff's divorceor her daughter’'s car accidemtould sent her into depression and anxiety,
notwithstanding her medication. Drs. Fitelson, Keating, and BranaNa&pined that work stress
could exacerbate her symptoms as well. In light of this clear evidence mifPaunstable and
changing behavioher reportof activitiessuch as travelingnd volunteeringsaynothing about
her ability to maintain regular commitment and stability in a work environniotably, although
Plaintiff testified that she could cook, shop, do laundry, and clean, she did not say that she could
perform these activities on a regular bdsiSee Brown2011 WL 1004969, at *5 (“[T]here is no
indication in the ALJ’s decision that the Commissioner was required to reckon hquajthtef’s]
occasional outings, relationship with a girlfriend, and episodic driving addpetd] an ability to”
perform daily work activity as required by the SSA regulationk).fact, Plaintiff's treating
physicians all agreed thateslwvould be unable to do so on a regular basis.

Particularly inappropriate is the ALJ’s reliance on certain behaviorPthitiff's treating
physicians explicitly referred to as symptomsnadnic episodes, such as traveling across the
country and etering into romantic relationshipsC@¢mpareTr. 19 (ALJ finding that Plaintiff's
allegations of her limitations were not credible becausey; alia, she had traveled to Mexico and
had actively been datingyith Tr. 238 (Dr. Fitelson explaining that during Plaintiff's manic or
hypomanic episodes, she exhibited “s#dktructive behaviors’including traveling across the
country spontaneously and chaotic relationships)

In addition, he VE explicitly stated at the Aldearingthat someone who could not be on
task for at least 9percentof the time could not sustain a jolYet, the ALJgaveno explanation

for his conclusion that Plaintiff could worgonsistently in light of the clear evidence to the

121n fact, Plaintiff's comment to this effect is not entirely clear, but seems icatadhat
she couldhot perform these activities on a regular basis. (“Yeah, | mean | do all thegs. this
just how on a regular basis.” (Tr. 38.))
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contrary including the assessmentsRIfintiff's treatment physicians and her terminaticom
her last job, because she “couldn’t keep up, couldn’t prioritize, couldn’t pay attenfilon42.)

The ALJ’'s other reasons for giving the treating physicians little or nohiveige also
insufficient First, the ALJ noted that there were no treatment notes in the reoardfs.
Brandwein or Keating.However the ALJhad an “affirmative duty” talevelop the record and
“should have followed up with [the treating physician] to request supporting docuimemato
obtain additional explanats for[their] findings.” Nusraty 2016 WL 5477588, at *135ee Shaw
v. Chater 221 F.3d 126, 131 (2d Cir. 2000) (explaining that the ALJ “has an obligation to develop
the record in light of the neadversarial nature of the benefits proceedings®; also Ahisav.
Comm’r, 14CV-4134, 2015 WL 5719710, at *12 (E.D.N.Y. Sept. 29, 2015) (“[l]f a physician’s
reportis believed to be insufficiently explained, lacking in support, or inconsistent with the
physician’s other reports, the ALJ must seek clarification and additionamafian from the
physician, as needed, to fill any clear gaps before rejecting ther'dogfonion.” (quotations
omitted)).

Secondthe ALJ relied on the statements of the treating sources discussing thearhope
anticipation that Plaintifivould be able to work in the future, even while stating in the same
opinions that Plaintiff w&s not currently able to work. The ALJ noted Dr. Fitelson’s reploat
Plaintiffs mood was becoming stable, and that her prognosis was good for returningptoher
level of functioning, andr. Brandwein’s statement that with treatment Plaintiff lddae able to
return to work.The ALJalso relied on Plaintiff's statement that she hoped to findtpaet work,
and that she was volunteeringhese optimistic statements about Plaintiff's ability to wiarthe

future plainly do not support a findg that Plaintiffdid make such improvements. Indeed, none
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of the three treating physicians who opined on the matter fthatdPlaintiff had the ability to
work at any time while they were seeing her

Some of the ALJ’s statementglied upon in reaching the opposite conclusion about
Plaintiff's abilitieswere blatantly contradictdaly the record. For example, he stated that “there is
no evidence that . . . mental demands or changes in [Plaintiff's] environment would make he
decompensate.” (Tr. 16.) Yell threeof Plaintiff's treating physicianaho were asked, opined
that Plaintiff experienced episodes of deterioration and decompensation in work sethigs, w
would cause her to withdraw and/or experience exacerbation signsrand symptoms. Not only
does the ALJ not explain why he disregarded their opsa@nthis point, he does not even
acknowledge these contrawpinions.

Furthermore, the ALJ erred in giving great weight to the opinions of the cdnsulta
examiners, Drs. King and Lopez. Because the consultative sources on whitld ttedied only
evaluated Plaintiff on one occasion each, their evaluations “convey[] only a snapslamtiff'BI
symptoms on the day of the examination or, at most, for a brief period close to #hatirim
contrast to the reports tiie treating physiciansvhose opinios reflectedPlaintiff's condition
over the course afmonths oryears. Emsak v. Colvin13-CV-3030, 2015 WL 4924904, *12
(E.D.N.Y.Aug. 18, 2015). The ALJ was thus required to give a much more detailed explanation
of why he gave great weight to the opinions of Drs. King and Lopez. As disctissel J’s
conclusion that these opinions deserved deference because they were consistelatiiit’s
reported activities of daily living is insufficient. His other reasdhat these sources “based their
assessment . . . on the results of [Plaigfffhental status examination and considered [Plaintiff's]
subjective allegations and activities of daily living,” (Tr. 19,) applies to ahngueater extent to

Plaintiff's treating physicians, who examined Plaintiff many more times ovemaigeriod and
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thus were “able to provide a detailed, longitudinal picturePtdiftiff’'s] medical impairment(s)

and may bring a unigue perspective to the medical evidence that cannot be obtained from the
objective medical evidence alone or from reports of individual examinations.” 20 C.F.R. 8§
404.1527(d)(2), 416.927(d)(2). Indeed, the inappropriateness of the ALJ’s reliance on these
“snapshot” opinions of the consultative examiners is particularly acute hees, Blaintiff's
diagnosis ofbipolar disorderwhich means that she is someonko, by definition fluctuates
between two very different states.

The Court cannot find that, in disregarding the remarkably consistent opinions of not one,
but three treating physiciartfie ALJgave “good reasons.Snell v. Apfel177 F.3d 128, 133 (2d
Cir.1999); 20 C.F.R. 8 404.1527(d)(2) (stating that the Social Security agency “vaillsatiwe
good reasons in [its] notice of determination or decision for the weight [given éa&hty source's
opinion”) (emphasis added). “The failure to provide ‘good reasons' for not creditingiagtrea
source's opinion is ground for remandSeeBurgin v. Astrue 348 F. App'x 646, 648 (2d Cir.
2009) (quotingHalloran, 362 F.3d at 33 (stating that the Second Circuit will “not hesitate
remand when the Commissioner has not provided ‘good reasons' for the weight gitreatiog
physician's opinion” (changes in original omitted))).

On remand, the ALJ shoutdquest the treatment notes, as necessary, from Drs. Brandwein
and Keatingconduct a proper analysis of the weighb&miven to the different medical sources
and if he or she decides not to give controlling weight to the opinions of Plaittéiting
physicians, considehe requsite factors (1) “the frequency of examination and the length, nature
and extent of the treatment relationship;” (2) “the evidence in support of thempi(3) “the
opinion’s consistencyvith the record as a whole;” and (4) “whether th@nion is from a

specialist.”Clark, 143 F.3d at 188In addition, he ALJshould be aware that relying on Plaintiff's
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reported daily activities will not support a finding that she is not déshlahd should strongly
reconsider whether Plaintiff meets a paragraphi®ing, in light of the treating physicians’
opinions regarding her marked limitations and episodes of decompensation.

B. The ALJ Erred in His Credibility Analysis

In assessing whether a claimant is disabled, the ALJ may consider the claimant
allegations of pain and functional limitations; however, the ALJ retains theetisstto assess the
claimant’s credibility.See Fernandez v. Astruel CV 3896, 2013 WL 129128at *18 (E.D.N.Y.
Mar.13, 2013)(citing Taylor v. Barnhart 83 F. App'x 347, 350 (2d Cir.2010) atobrreale—
Englehart v. Astrue687 F.Supp.2d 396, 434 (S.D.N.Y.2010)). The SSA regulations provide a
two-step process for evaluating a claimant’s assexdpain and other limitationgirst, the ALJ
must decide whether the claimant suffers from “a medically determinabéerimemnt that could
reasonably be expected to produce the symptoms alleged.” 20 C.F.R. § 404.1%29(md,
where the record shaathat the claimant has such a medically determinable impairment, the ALJ
evaluates “the intensity and persistence of [the claimant’s] symptoms tgojilee” the extent to
which they limit the claimant’s ability to work. 20 C.F.R. 8§ 404.152%eg als Fernandez
2013 WL 1291284, at *18. Where the ALJ finds that the claimant’s testimony is incongigkent
the objective medical evidence in the record, the ALJ must evaluate iimarmia testimony in
light of seven factors: 1) the claimant’s dailytiaities; 2) the location, duration, frequency, and
intensity of the symptoms 3) precipitating and aggravating factors; 4) the type, dosage,
effectiveness, and side effects of any medications taken to allékmteymptoms5) any
treatment, other than edication, that the claimant has received; 6) any other measures that the

claimant employs to relieve the symptgnend 7) other factors concerning the claimant’s
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functional limitations and restrictions as a result ofsyraptoms 20 C.F.R. § 404.1529(6) (i)-
(vii).

The ALJ's reasamfor finding Plaintiff not credible regarding the intensity, persistence,
and limiting effects of her symptomseve essentially the same as the reasha gave for
discounting the opinions of her treating physicjaes she reported being able to perform certain
daily activities and she anber treatingphysicians made vagaad aspirationatatements about
potential improvement in the future. For the same reasons as previously dischissesl, t
insufficient to undermine Plaintiff's credibilityThe ALJ reliecheavilyon the firstfactor undes
404.1529(c)(3),.e., Plaintiff's daily activities, and appeared to ignore other important factors
under that sectiorsuch as precipitating and aggravating destthe frequencyof her symptoms,
and her other limitations.On remand, the ALJ should reassess Plaintiff’'s credibility using the
correct analysis, and in light of renewed weighing of the other evidence.

CONCLUSION

For the reasons set forth above, the Court DENIES the Commissioner's motion for
judgment on the pleadings and GRANTS Plairgiffrossmotion. The Commissioner’s decision
is remanded for further consideration and new findings consistent with this sietoon & Order.

The Clerk of Courtd respectfully requested to close this case.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: March 31, 2016
Brooklyn, New York
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