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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DARREN WHITE,
Plaintiff,

-against MEMORANDUM & ORDER
15-CV-3321(PKC)(RER)

THE CITY OF NEW YORK, DETECTIVE
WILLIAM J. SCHIERLE (SHIELD NO. 1491)
andDETECTIVE SHELDON FRANKLYN
(TAX REGISTRATION NO. 933786),
Defendants.

PAMELA K. CHEN, United States District Judge:

Plaintiff Darren White filed this actigpursuant to 42 U.S.C.B83(“Section 1983"and
New York common lawseekng damages based on his arsegt April 18 and 202013 and
subsequentletention and prosecution. (Dkt) 1Before the Court is Defendants’ motion for
summary judgment (Dkt. 32.) For the reasons set forth herein, the CguantsDefendants’
motionin its entirety

BACKGROUND
l. Relevant Facts!

On April 17, 2013, Plaintiff's hatbrother, Dorel Lias, was arrested for possession of a

stolen phone. (Defs.’ 56.1, Dkt. 381.) Lias was taken to tidkew York City Police Department

(“NYPD”) Brooklyn Robbery Squadffice, where he was questioned BgfendantDetective

William Schierle (‘Det Schierle”) (Id. aty 2.) Early the following morning, Lias providedtDe

1 Unless otherwise noted, a standalone citation to Defendants’ 56.1 Statement Hahotes t
this Court has deemed the underlying factual allegation undisputed. Any citatiogfe tal@nts’
56.1 Statement incorporates by reference the documents cited thdfife@ne relevant, however,
the Court may cite directly to the underlying document.
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Sdhierle with a written stateme(Declaration of JefHenle (“Henle Dect), Dkt. 37, T 4) stating
inter alia, thaton February 13, 201®laintiff gavelLias the phonégor which Lias was arrested.
Lias told the officers that Plaintiffad gotten the phorfeom a robberyf a Radio Shack which
Plaintiff had participatedarlier that day (Defs.’ 56.17 4 Dkt. 349, at ECR 2.) Lias also
identified Plaintiff in a wanted poster that had been created from surveiNaheoof arobbery
of aRadio Shackn QueensonNovember 13, 2012. (Deposition filliam Schierle (“Schierle
Dep.”), Dkt. 342, at 15:0208* Dkt. 3410.) Lias signedan ATF consent form authorizing the
officers to searcPlaintiff’'s apartmenat360 Dumont Avenue Brooklyn. (Defs.’56.19 6; Dkt.
34-11.F

The same dayApril 18, 2013,Det Schierle and several ngrarty officers went to
Plaintiff's apartment While the officers did not hava searchor arrestwarrant Schierle knew
that there was an outstanding warrant for Plfigtrrest in connection with a series of robberies
(Schierle Dep.16:7-17:6 17:13-19; 37:815.) According toSchierle Plaintiff's sister letthem
into the apartmentd. at 28:929:2), andPlaintiff signed a consent form authorizing the officers
to searchthe apartment for contraban@kt. 34-12). Plaintiff, however,claimsthat when the

officers arrived at his apartment, they “started kicking” Plaintifit®r in and‘there was a gun

2 Lias also said that Plaintiff had asked Lias to participate in the February 13, 20it3 R
Shack robberfpoursbefore it occurred, but thhias haddeclined. Accordigto Lias, immediately
after the robbery, Plaintiff returned Riaintiff's apartment at 360 Dumont AvenureBrooklyn,
where Lias was, with a sack of stolen phones, and gave one to Lias. (Dkt. 34-9, at ECF 2.)

3“ECF” refers to the pagination generatadthe CM/ECF system, and not the document’s
internal pagination.

4 All citations to deposition transcriptsfer to theinternal pagination and line numbers.
5> Although Defendants state that Lias told the officers thélL fas) lived with Plaintiff at

the Dumont Avenue apartmenDdfs! Br., at ECF 13, nothing in the record supports that
statement.



placed into [his] face”@eposition of DarretWhite (“White Dep.”), Dkt. 371, at 636-16), and
thathe signed the consent forrwhich he claims he did not reaebecause he was “afrai@WWhite
Dep., Dkt. 34-4, 68:125).

During the search of PlaintiffapartmentPlaintiff told Det. Schierlethat he had aair
rifle that was stored in a shoebox in the living roamd “gave it to the officers (Id. at 74:23-
75:9) Because Plaintiff did not have a license for theitle, the officers toolim into custody
and brought im to theNYPD Robbery Squad officea Brooklyn. (Id. at75:10-13; 81:21-82:23.)
After arriving there Plaintiff wasadvised of hisMiranda rights, which hewaived by signing a
rights waiver form. (Defs.” 56.1Y 12;Henle Decl. 11 1-12.) HoweverPlaintiff asserts that he
did notknowingly or voluntarilysign the waiverbut did so under duresgHenle Decl. 1 11
12.)

On April 19, 2013, Defendant Detective Sheldon Franklyet Franklyri) learned that
Plaintiff was in custody, angent to theBrooklyn Robbery Squaaffice to question Plaintiff about
a pattern of burglarieBet. Franklyn had been investigating. (Defs.” 5%.13.) During the
interview,Plaintiff signed a confessia@dmitting his involvement itheNovember B, 2012 Radio
Shackrobberyin Queens. (Dkt. 347, at ECF 23; Defs.” 56.1 7 1415.) According to
DefendantsPlaintiff also identified himself inand then signed photograplthatappears tde
from surveillance footage ahe November 2012obbery. Defs.’ 56.191 1617; Henk Decl.q
15; compareDkt. 34-10 (Wanted Postenyith Dkt. 3414 (photograph signed by Plaintiif)
Plaintiff does not dispute that he signed the photograph, but agssdrte“would have signed

anything, including a photograph, so that his interrogation would be conclu@®ds"56.1, Dkt.

6 Plaintiff raises this claim for the first time in his Rule 56.1 Statement.



25,at] 16.Y

Plaintiff wasthentaken to Brooklyn Central Bookingnd arraignedn Kings Criminal
Courtthe following day, April 20, 2013, on a single misdemeanor charge for possession of an
illegal airrifle in violation of New York City Administrative Code®-131(b). Dkts. 3415, 34-

16.) At arraignmentPlaintiff wasreleasean his own recognizanceédowever, because there was
an outstandinginvestigationcard indicating that Plaintiff was wanted by the Queens Robbery
Squadn connection with the November 2012 Queens Radio Siohdlery,Det. Franklyrarrested
Plaintiff. (Deposition of SheldoRrarklyn (“Franklyn Dep.”) Dkt. 34-3, 14:6-15:7%)

On April 21, 2013, Plaintiff was interviewed by members of the Queens CounticDist
Attorney’s Office ("QCDA"), where he madadditionalinculpatory statements regarditige
November 20120bbery (Defs.’Br. at25; QCDA April 21, 2013 Video, Dkt. 38.) Following
the interview, Det. Franklyn signed a felony complaint charging Plawmitiff Robbery in the First
and Second Degree. (Dkt. 34-17.)

The air rifle charge was eventually dismissed on July 8, 2014 on speedy trial grounds,
pursuant to 8§ 30.30 of the New York Criminal Procedure L¢geeDkt. 3418, atECF2.) A few
weeks later, th&ueens robbery charges were also dismissed, although the speddidobas
dismissal is not evident from the record. (Dkt. 34&at®CF 23.)

On September 10, 2014, Plaintiff was indicted in this Court in connectiorHaiihsAct

robbery charges. (Defs.’ 56Y13Q) On April 3, 2015,Plaintiff pled guiltyto HobbsAct robbery

" Plaintiff also raises this claim for the first time in higl®56.1 Statement.

8 Det. Franklyn activated the investigation card on April 19, 2013 after “Plainéiffem
statements thditewas involved in the [November 2012] robbery[.]” (Franklyn Dep., 1-3:48.)
However,Det. Franklyrhad to wait until the following day to arrest Plaintiff becabBkentiff was
already being processatBrooklyn onthe air rifle charge.(ld. at 14:15-24.)
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conspiracy. $eed.; Dkt. 34-2Q at 1 1)
. Relevant Procedural History
Plaintiff commenced this action on June 8, 2015. (Dkt. 1.) On December 6, 2015,
Plaintiff withdrew his claims for malicious abuse of process, unreasonabl#ideieabuse of
authority, harassmentonell, conspiracy, and intentional infliction of emotional distress, leaving
only his federal claims under Section 1983. (Dkt. ZIlhg only claims remainingn this action
asto the Individual Defendantsre (1) false arrest; (2) malicious prosecution; and (3) violation
of due process under the Fifth and Sixth Amendments, for each of the two tuPdsistiff also
allegesviolationsof New York state lavas to the Cityn a theory ofespondeat superior (Dkt.
1 atf[f 4041.) OnJune 232017,Defendants mowkfor summary judgment on all &faintiff's
remainingclaims. (Dkt. 32.)
LEGAL STANDARD
Summary judgment may be granted only where there is no genuine issue as abegi@y m
fact and the moving party is entitled to a judgment as a matter of law. Fed. R. Civc)P. 56(
In ruling on a motion for summary judgment, a court must resolve all ambiguities andldraw a
factual inferences in favor of the nonmoving paricClellan v. Smith439 F.3d 137, 144 (2d
Cir. 2006). “To grant the motion, the court must determine that there is no genuine issue of
material fact to be tried.ld. (citing Celotex Corp. v. Catret477 U.S. 317, 3223 (1986)). A
genuine factual issue exists where the “evidence is such that a reasonabldgumstaoua verdict
for the nonmoving party.”Anderson v. Liberty Lobby, Inely7 U.S. 242, 248 (1986).

The initial burden of “establishing the absence of any genuine issue of material §&st” re

% In the Complaint, Plaintiff also alleged violations of the First Amendment. (Dét.1L,
1.) However, since Plaintiff does not address this ciaitnis brief the Court also consideit
withdrawn.



with the moving party.Zalaski v. City of Bridgeport Police Dep®13 F.3d 336, 340 (2d Cir.
2010). Once this burden is met, however, the burden shifts to the nonmawynig aut forward
some evidence establishing the existence of a question of fact that must kedrastlal. Spinelli
v. City of N.Y,.579 F.3d 160, 1667 (2d Cir. 2009)see also Celotex Corpl77 U.S. at 3223.
A mere “scintilla of evidence” isupport of the nonmoving party is insufficient; “there must be
evidence on which the jury could reasonably find for the {mmvant].” Hayut v. State Univ. of
N.Y, 352 F.3d 733, 743 (2d Cir. 2003) (quotation omitted; alterations in original). Invathds,
“[tlhe nonmoving party must come forward with specific facts showing tha¢ tisea genuine
issue for trial."Caldarola v. Calabrese298 F.3d 156, 160 (2d Cir. 2002) (quotation omitted).
determining whether a genuine issue of fact existg;dbg must resolve all ambiguities and draw
all reasonable inferences against the moving paigjor League Baseball Props., Inc. v. Salvino,
Inc., 542 F.3d 290, 309 (2d Cir. 2008). However, “the mere existence of some alleged factual
dispute between the parties will not defeat an otherwise properly supported motiommoary
judgment.”Anderson 477 U.S. at 2448. “[What] is required [from a nonmoving party] is that
sufficient evidence supporting the claimed factual dispute be shown to requiyeoa jutdge to
resolve the parties’ differing versions of the truth at tri&#ifst Nat | Bank of Ariz. v. Cities Serv.
Co.,391 U.S. 253, 2889 (1968). “Credibility assessments, choices between conflicting versions
of the events, and the weighing of evidence are matters for the jury, not for thercaurtotion
for summary judgment.’Fischl v. Armitage128 F.3d 50, 55 (2d Cir. 1997).
DISCUSSION

l. Section 1983

To state a claim undd& 1983, a plaintiff must plausibly allege “(1) that the defendants

deprived him of a right ‘secured by the Constitution or laws of the United Staels(2) that they



did so ‘under color of state law.'Giordano v. City of New YorR74 F.3d 740, 750 (Zdir. 2001)
(quotingAm. Mfrs. Mut. Ins. Co. v. SullivaB26 U.S. 40, 4%0 (1999)) Here, Plaintiff alleges
with respect to both arres{q) false arrest, in violation of the Fourth and Fourteenth Amendments;
(2) malicious prosecution, in violation tife Fifth and Fourteenth Amendments; asjda(violation
of the DueProcess Clause of the Fifth and Sixth Amendméhts.

A. False Arrest and Unlawful Imprisonment

Plaintiff allegesfalse arresas to both thépril 18 and 20, 2013rrests.(Dkt. 1,at{{ 12
22.) “A § 1983 claim for false arrest [or false imprisonmé&htiesting on the Fourth Amendment
right of an individual to be free from unreasonable seizures, including arrest witbbabler
cause, is substantially the same as a claim for falestamder New York law.'Weyant v. Okst
101 F.3d 845, 852 (2d Cit996) (internal citations omitteddee also Jenkins v. City of N.¥78
F.3d 76, 84 (2d Cir. 2007) (citinggeyant 101 F.3d at 852). To prevail on a claim of false arrest
or unlawful imprisonment, a plaintiff must prove that “(1) the defendant intended to ctimdine
plaintiff, (2) the plaintiff was conscious of the confinement, (3) the plaintfindit consent to the
confinement, and (4) the confinement was not otherwise privileggavino v. City of N.Y331
F.3d 63, 75 (2d Cir. 2003)nfernalquotationmarks and citatiommitted).* [T]he existence of
probable cause’ for an arrest ‘is an absolute defense to a false arrest dzamcy v. McGinley
843 F.3d 93, 107 (2d Cir. 2016) (quotidaegly v. Couch439 F.3d 149, 152 (2d Cir. 20063Ee

also John v. LewjNo. 15CV-5346 (PKC), 2017 WL 1208428, at *6 (E.D.N.Y. Mar. 31, 2017)

19 The Court notes that Plaintiff did not assert a claim for unlawful search in higl@om
(Dkt. 1) and to the extent he attempts to do in his opposition to summary judgmeecigim is
waived for the reasons discusseda.

11 Under New York law, false arrest and false imprisonment are “synonymous.”
Posrv. Doherty 944 F.2d 91, 96 (2d Cir991);see also Singer v. Fulton Cnty. She®8 F.3d
110, 118 (2d Cir. 1995).



(same).

There is no dispute that the Individual Defendants intended to coRfaetiff, that
Plaintiff was conscious of the confinemeand thahedid not consent to the confinement. Thus,
the only factual issigethat could be in disputare whether probableause existed to arrest
Plaintiff on April 18, 2013 and on April 20, 201®robable cause exists when an officer has
“knowledge or reasonably trustworthy information of facts and circurostathat are sufficient
to warrant a person of reasonable caution in the belief that the person to bd hagstammitted
or is committing a crimé.Gonzalez v. City of Schenectad28 F.3d 149, 155 (2d Cir. 2013)
(emphasis in original) (quoting/eyant 101 F.3d at 852see also Dangy843 F.3d at 107

Defendants assert thas of April 18, 2013there was probable cause to arrest Plaintiff for
boththe airrifle charge on April 18, 2018ndtherobberycharge on April 20, 2013(Defs.’ Br.
atECF 17, 1921.) Defendants further argue that even if Det. Fran#ignnot have probable
cause to arrest Plaintiff on the robpaharge as of April 18, 2013, likd have the necessary
probable cause by the tinRdaintiff was arrested on that charge on April 20, 20@d. at ECF
21.) Plaintiff asserts that there was no probable cause at any time for ertstr &he Court
addressethe two arrests in turn.

1. April 18, 2013 Brooklyn Air Rifle Arrest

Defendants argubat there was probable cause to afeéantiff on April 18, 2013 because
Det. Schierle had direct knowledge that Plaintiff had violated Sectiegif81(b)(1) of the New
York City Administrative Codewhen an airifle was foundat Plaintiff's apartmentluring the
search that daand Plaintiff admittedhathe had no permit for it.Iq. atECF19.) A violation of
Section 10131(b)(1) is a misdemeanor punishable by “a fine of not more than fifty dollars, or by

imprisonment not exceeding thirty days, or by both.” N.Y.C. Admin. Code 8§ 10-131(f).


https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031362690&pubNum=0000506&originatingDoc=I9849bc0018f611e7bc7a881983352365&refType=RP&fi=co_pp_sp_506_155&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_506_155
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996266646&pubNum=0000506&originatingDoc=I9849bc0018f611e7bc7a881983352365&refType=RP&fi=co_pp_sp_506_852&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_506_852

The evidence cited by Defendants is plainly sufficient to establish peobaib$e to arrest
Plaintiff for violating Section 10-131(b)(. Plaintiff's contrary argument appears to be premised
on his contention that the evidence was only discovered after what he is now aNagirzm
unlawful entry into and search of his apartmedbowever, as Defendants correctly argleyen
if the sarch of Plaintiff's apartment was improper under the Fourth Amendment, that would not
negate the existence of probable cflidgecause it is well settled that the fruit of the poisonous
tree doctrine cannot be invoked to support a section 1983[glai(befs.” Reply Br., Dkt. 40, at
ECF2 (quotingJenkins478 F3dat91 n.16 (2d Cir. 2007) (internal quotation marks and citations
omitted)) Indeed, “the Second Circuit has clearly rejected . . . attempt[s] to recovegetama
under 8 1983 based on the fruits of the poisonous tree doctri@arinon vCity of New York
917 F. Supp. 2d 241, 243 (S.D.N.Y. 2013) (citirayvnes vCity of NewYork 176 F.3d 138 (2d
Cir. 1999)) Here regardless adinyfactualdisputeover whethethe search of Plaintiffapartment
was lawful the Court may consider the discovery of therifle in Plaintiff's apartment and his
admission about not having the required permit forrifte in finding, as a matter of law, that
probable cause supportBthintiff's April 18, 2013 arrest for violating N.Y.C. Admin. Code & 10
131(b) Thus,Det. Schierle intitled to summary judgment on Plaintifégril 18, 2013false
arrest claimt? See, e.g., Kidd v. City of New YoatBcv-97(ILG)(CLP),2015 WL 5007940 at *1
n.2, *3 (E.D.NY. 2015) (official who found illegal aiifle in plaintiffs home had probable cause
to issue him a summons, giving them “a complete defense to [plaintiff's] clamfiside arrest,
malicious prosecution, and abuse of procegg)rchisonAllman v. City of New York,4-cv-

216QALC), 2016WL 1322445 at *3S.D.N.Y. Mar. 31, 2016) (probable cause existed to arrest

12 The Court construes Plaintiff's April 18, 2013 false arrest claim tditeeted at Det.
Schierle onlysince there is no evidence that Det. Franklyn was involved in any way in tlsat arre
and any such claim against Det. Franklyn would fail for that reason.
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Plaintiff for possession of ammunition in violation of N.Y.C. Admin. Code 431i)(3)); Gill
v. City of New Yorkl5<cv-5513ARR)(LB), 2017 WL 1097080at *8 (E.D.N.Y. Mar. 23, 2017)
(summary judgmentrgnted on false arrest where there was “probable cause to arrest plaintiff for
a violation of the [N.Y.C.] Administrative Code”).

2. April 20, 2013 Queens Robbery Arrest

Defendants argutatPlaintiff’'s second arrest on April 20, 2013 was justifieelcause at
that point, Det. Franklyn hatleinformation developed by Det. Schierées well as Plaintiff's own
seltidentification inthe picture taken from surveillance video of the November 13, 2012 Queens
Radio Shack robberyand Plaintiff's videotaped and writterconfessionsadmitting his
participation in that robbery(Defs.” Br, & ECF 22-23 25) In particular, Plaintiff's written
confession was lengthy and detailed. (Dkt-734t ECF 2-3.) Plaintiff's confessions alone
provided ample basifor a reasonable officer to believe that probable cause existed to arrest
Plaintiff on April 20, 2013. See Bowman. v. City of Middletown91 F. Supp. 2d 644, 660
(S.D.N.Y. 2000).

Plaintiff's argument thathe involuntariness of his confessions undercuts a finding of
probable cause is unavailing. As previously discussead, “well settled that the fruit of the
poisonous tree doctrine cannot be invoked to support a section 198B]¢tlalenkins478 F3d
at 91 n.16. A confession can be used to establish probable cause, evéenldtér found to be
inadmissible Restivo v. Hessemar8#6 F.3d 547, 571 (2d Cir. 201 7o find otherwise, Plaintiff
would needo introduce facts establishirtgat Defendants were aware that the confession was
false, or that they knew itould not be used to support a prosecutiSee Bowmarfl F. Supp.
2dat661 Plaintiff cannot make such a showinghus,even if Plaintiff did not voluntarily waive

his Miranda rights, and egardless of the veracity of Liasidertification of Plaintiff and

10



accompanying statemen®laintiff’'s confessioron April 19, 2013gave DetFranklyn probable
causeo arrest Plaintifon April 20, 2018 for the November 2012 Queens Radio Shack robbery.
The Court therefore grantsthe IndividualDefendantsummary judgmenvith respect

to Plaintiff's April 20, 2013 false arrest claif.

B. Malicious Prosecution

Plaintiff alleges malicious prosecution stemming from boghApril 18 and 20,2013
arress. To prevail on a claim ofmalicious prosecution, a plaintiff must prove “(i) the
commencement or continuation of a criminal proceeding against [him]; (ii) the termioétioe
proceeding in [his] favor; (iii) that there was no probable cause for the progeadd (iv) that
theproceeding was instituted with maliceMitchell v. City of New Yorlg841 F.3d 72, 79 (2d Cir.
2016) (internal quotation marks and citations omitted). A malicious prosecution claim8unde
1983 further requires that Plaintiff demonstrate “a sufficiest-poraignment liberty restraint to
implicate [his] Fourth Amendment rightsRohman v. New York City Transit Auilp F.3d 208,
215 (2d Cir. 2000).

Although Defendants offer several groundsfor dismissing Plaintiff's malicious
prosecutiorclaims (Defs. Br. at ECF 24-29),the Court need addressly one,namely thatno
jury could find a lack of probable cause for either of the prosecutioAs discussegupra the

Courthasfound, as a matter of law, that probable cause existed for both of Plaiatié#stsand

13 In contrast to the April 18, 2013 arrest, the Court construes Plaintiff's 2pyi2013
false arrest claim as directed toward both of the Individual Defendants.

14 Defendants also argue that Plaintiff cannot establish that: (1) the Queens robbery
proseation terminated in his favor; (2) he suffered any deprivation of liberty thttitsugable to
the Brooklyn airrifle case, because he was already under equal or greater restraints due to the
Queens robbery prosecution, as well as other criminal chéifgédater; and (3) that either
prosecution was commenced with actual mali@efs.” Br. atECF24.)
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Plaintiff identifiesno postarrest evidence underminirtjat probable cause. While “probable
cause can be eliminated by evidence that surfaces after charges ar8&ilechan 91 F. Supp.
2d at 660, Plaintifs bare statement that there was a “lack of evidence” (White D&p.391,
131:19-20)is not enougtio create a triable issue of facAnd, as discussed before, the alleged
inadmissibility of the evidence obtained from the search of Plaintiff' strapat and Plaintiff's
confessioras “fruits of the poisonous treeannot support his Section 1983 claim for malicious
prosecution SeeDiMasciov. City of Albany205 F.3d 13221322 (2d Cir. 2000) (summary
order) (citingTownesand finding that defendants would not be liable for malicious prosecution
damages after independent cause for prosecution occuvtedjan v. City of New YoriNo. 12-
CV-704, 2014 WL 3407714, at *5 n.7 (E.D.N.Y. July 10, 201B&cause Plaintiftannot prove
the absence girobable caustor his prosecutions otie airrifle and robbery chargethe Court
grants Defendants summary judgment on Imo#ficious prosecution claisn
. Substantive Due Process

Plaintiff appears taassert aseparatesubstantive due process claim under Euoairth
Amendment.(Dkt. 1, at  24.)The nature of this claim, however, is far from clego. the extent
that Plaintiff attempts to assed separate “due process” claim based on the same conduct that
underlies his Fourth Amendment claims for false arrest and malicious iosedis claim is
dismissed as duplicative. “Where a particular Amendment provides an etepdtaial source of
constitutional protection against a particular sort of government behavioAnt@tdment, not
the more generalized notion of substantive due process, must be the guide fan@rlagse
claims.” Albright v. Oliver 510 U.S. 266, 273 (1994) (internal quotation marks omitsad) also
Russo v. City of Bridgepoi79 F.3d 196, 208 (2d Cir. 2000reighton v. City of New YorNo.

12 CIV. 7454 (PGG), 2017 WL 636415, at *42 (S.D.N.Y. Feb. 14, 2017) (W]here a due process
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claim is based on the same conduct that gave rise to [a] plaintiff's fabst and malicious
prosecution claims, the due process claim should be dismissed as botatiephaad merit]
]less.” (citation and quotation marlomitted))

Furthermoreto the extentPlaintiff is allegng that his due process rights were violated
becausdne wasallegedly coercethto consenting to the search of his apartment on April 18,,2013
this claim is waived. Plaintiff did not plead amnlawful search clairm his Complaini{seeDKkt.

1), andraises it for the first time if he does at alin his opposition brief (Pk Br. atECF 310).

It is well-established that “a party generally may not assert a cause of actibe fost time in
response to a summary judgment motiob&sign Partners, Inc. v. Five Star Elec. Corp017
WL 818364, at *17 (E.D.N.Y. Mar. 1, 201¢pternal quotation marks and citations omittese
alsoGreenidge v. Allstate Ins. Gal46 F.3d 356, 361 (2d Cir. 2008¢jo v. Deutsche Bank87

F. App’x 586, 588-89 (2d Cir. 20123ummary orderf“We have refused to address the merits of
claims raised for the first time at [summary judgmer(tidllecting case})*

1. Common Law Claims

To the extent Plaintiff did not withdrawny common lawfalse arrest and malicious
prosecution claims when he withdrew bikerstate common law claims, Defendant is granted
summary judgment for the reasastatedabove. In addition,Plaintiff's claim against the City
under a theory afespondeat superias mootbecauseill of Plaintiff's common law claims have

been withdrawn or denied on theerits

15This analysis appliesith equal force to the extent that Plaintifbkesvague allegations
in his oppositiorbrief that his “fifth and sixth amendment rights to counsel were also infringed
upon.” (Pl’s Br. atECF 11.) This claim appears nowhere in Plaintiffs complaint, and is,
therefore, waived.
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CONCLUSION
For the foregoing reasons, Defendants’ mofimnsummary judgment is granted in its
entirety. The Clerk of the Court is respectfully directedetater judgment and close the case
accordingly
SO ORDERED.
/s/ Pamela K. Chen

Pamela&K. Chen
United States District Judge

Dated: March9, 2018
Brooklyn, New York
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