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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OMNEW YORK

_______________________________________________________________________ X
NADIA ANTOINE,

NOT FOR PUBLICATION

Plaintiff,
-against
MEMORANDUM OF

ACTING COMMISSIONER OF SOCIAL SECURITY, DECISION AND ORDER
_______________________________________________________________________ X

LASHANN DEARCY HALL, United States District Judge

Plaintiff Nadia Antoine appeals the decision of the Commissioner of Sociaitgecur
(“Commissioner”) denying Plaintiff’'s application for disability insuraneadfits. The parties
have crossnoved for judgment on the pleadings pursuant to Federal Rule of Civil Procedure
12(c). The Court assumes the parties’ familiarity with the redorghurposes of this appeal.

STANDARD OF REVIEW

A motion for judgment on the pleadings is reviewed under the same standard as a motion
to dismiss under Federal Rule of Civil Procedure 12(b)@nk of New York v. First
Millennium, 607 F.3d 905, 922 (2d Cir. 2010) (“The same standard applicable to Fed. R. Civ. P.
12(b)(6) motions to dismiss applies to Fed. R. Civ. P. 12(c) motions for judgment on the
pleadings.”). Under the Social Security Act, disability claimants may seek judicial revi¢heof
Commissioner’s decision to deny their application for benefits. 42 U.S.C. 88 405(g), 1383(c)(3)

see Felder v. AstruéNo. 10ev-5747, 2012 WL 3993594, at *8 (E.D.N.Y. Sept. 11, 201.8).

A plaintiff seeking disability insurance benefits under Title IIh&f Social Security Act must have had coverage at
thetime she became disable@avarez v. AstryeNo. 1kcv-2784, 2012 WL 2860797, at *2 (E.D.N.Y. July 11,
2012)(citing Arnone v. Bowerg882 F.2d 34, 35 (2d Cir.1989) (“To be eligible for disability insurance benefit
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conducting such a review, the Court is tasked only with determining whether the
Commissioner’s decision is based on correct legal standards and supported by aubstanti
evidence. 42 U.S.C. § 405(gge Burgess v. Astruge37 F.3d 117, 127 (2d Cir. 2008) (citing
Shaw v. Chater221 F.3d 126, 131 (2d Cir. 2000)).

The substantial evidence standard does not require that the Commissioner’s decision be
supported by a preponderance of the evidesohauer v. Schweikgd75 F.2d 55, 57 (2d Ci
1982) (“[A] factual issue in a benefits proceeding need not be resolved in accondmite
preponderance of the evidence . . ..”). Instead, the Commissioner’s decision need only be
supported bgubstantial evidence, which“imore than a mere scintilla” of evidence and “such
relevant evidence as a reasonable mind might accept as adequate to supportiarcbnclus
Pollard v. Halter 377 F.3d 183, 188 (2d Cir. 2004) (quotRRighardson v. Perale€02 U.S.
389, 401 (1971)). In deciding whether the Commissioner’s findings are supported by salbstanti
evidence, the Court must examine the entire record and consider all evidenoelthatther
support or contradict the Commissioner’s determinatle@elones ex. rel. T.J. v. Astrudo.
07-cv-4886, 2010 WL 1049283, at *4 (E.D.N.Y. Mar. 17, 20H¥)'d sub nom. Jones ex rel.
Jones v. Comm’r of Soc. Se¢32 F. App’x 23 (2d Cir. 2011¢iting Snell v. Apfel171 F.3d
128, 132 (2d Cir. 1999))Still, the Court must defer to the Commissioner’s comnmhss
regarding the weight of conflicting evidenc8eeCage v. Comm’r of Social Se692 F.3d 118,
122 (2d Cir. 2012) (citin@glark v. Comm’r of Soc. Sed43 F.3d 115, 118 (2d Cir. 1998)). If

the Commissioner’s findings are supported by substanidé¢ese, then they are conclusive and

applicant must be ‘insured for dishity insurance benefits.”)) The parties do not dispute that Plaintiff was insured
until March 31, 2010 (the “date last insured{peePl.’s Mem. 2, ECF No. 22; Def.’s Mem. 1, ECF No. 24.)



must be affirmed.SeeOrtiz v. Comm’r of Soc. SedNo. 15ev-3966, 2016 WL 3264162, at *3
(E.D.N.Y. June 14, 2016) (citing 42 U.S.C. 8§ 405(g)). Indeed, if supported by substantial
evidence, the Commissioner’s findings must be sustained, even if substadgalcevcould
support a contrary conclusion or where the Court’s independent analysis mighfraliffehe
Commissioner’s.Rosado v. Sullivar805 F. Supp. 147, 153 (S.D.N.Y. 1992) (citkRgtherford
v. Schweiker685 F.2d 60, 62 (2d Cir. 198Anderson v. Sullivarv25 F. Supp. 704, 706
(S.D.N.Y. 1989)Spena v. Heckleb87 F. Supp. 1279, 1282 (S.D.N.Y. 1984)).

TheCode of Federal Regulations for Social Security (the “Regulati@ssdblishes a
sequential fivestep process for determining whether a claimant is disabled within the meaning of
the Act. See20 C.F.R. § 404.1520(4l). The claimant bears the burden of proof at steps one
through four. Cichocki v.Astrue 729 F.3d 172, 176 (2d Cir. 2013) (quotiBigrgess 537 F.3d
at128). The Commissioner must first determine whether the claimant is engaged in salstan
gainful activity. 20 C.F.R. § 404.1520(b). If not, the Commissioner must decide whether the
claimant has a sexe@medically determinable impairment or combination of impairmddts
404.1520(c). Next, the Commissioner will consider whether any such impairmeitsrdarged
or equal to those identified in Appendix 1 to the Alck. § 404.1520(d). Such impaients are
per sedisabling if a claimant meets the duraabrequirementss defined in th&®egulations.

Id. If the claimant’s impairments are nmér sedisabling, the ALJ must assess the claimant’s
ability to work in light of his limitations, othense known as his residual functional capacity
(“RFC"). Id. 8 404.1520(e), 8§ 404.1545(a)(1). Once the claimant’s RFC is decided, the
Commissioner must undertake to establish whether the claimant’s RFC will allow him to
perform past relevant workd. § 404.1520(f). If the claimant’s RFC precludes him from

performing past relevant work, the Commissioner bears the burden of provingubathigi



RFC, age, education, and work experience, the claimant can do other work thahexists i
significant numbers in the national econonig. 8 404.1512(g). If such work exists, the
claimant is not disabledd.
DISCUSSION

The ALJ applied theequentiafive-step analysis in reaching her determination that
Plaintiff was not disabled during the relevant time perigi. 28-34, ECF No. 152 First, the
ALJ found that the Plaintiff had not engaged in substantial activity during the perodér
alleged onset date of September 25, 2009, through her date last insured of March 31, 2010. (Tr.
28.) Secondthe ALJidentified the following severe impairments: (1) stgbast right shoulder
arthroscopic surgery for a rotator cuff repair; (2) stgtost aortic valve replacement in 2002
with cardiomegaly and occasional chest pain; and (3) degenerative diseaseast/ital and
lumbar spine. I(l.) Third, the ALJ found that, through Plaintiff's date last insured, Plaintiff did
not have an impairment or combination of impairments that met or medically equaled the
severity of one of the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1. (Tr. 29.)
Fourth, the ALJ concluded that Plaintiff had the RFC for “light work,” but couldp@oform
any past relevant work. (T29, 33.) Fifth, the ALJ notedhat—despitePlaintiff's ability to
perform all or substdially all of the requirements of lighével work being‘impeded by
additional limitations™the vocational expefound that there was work that existed in
significant numbers in the national economy that Plaintiff cpeldorm (Tr. 33-34)
Accordingly, the ALJ determined that Plaintiff was not disabled in the period between her

alleged onset date and her date last insured. (Tr. 34.

2 Citations to “Tr.” refer to the certified copy of the adistrative record of proceedindiged by the Commissioner.
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Plaintiff challenges the following aspects of the Commissioner’s determinatjdhe(
ALJ’s development of the reabregarding Plaintiff's RFC2) the ALJ’s conclusion that
Plaintiff was able to perform light worland (3) the Appeals Council’s denial of review without
considering what Plaintiff contends was new and material evidence.

l. The ALJ’'s Development of the Record

Plaintiff argues that the ALJ did not develop the record because she did not obtain a
treating source opinion regardindPlaintiffs RFC. (PI'sMem. 19-21, ECF No. 22.) AALJ
has a duty to “affirmatively develop the record in light oféssentially noradversarial nature
of a benefits proceeding.Hilsdorf v. Comm’r of Soc. Se@.24 F. Supp. 2d 330, 342-43
(E.D.N.Y. 2010) (quotindgdurgess 537 F.3dat 128). This duty “includes insuring that the
record as a whole is complete and detbdaough to allow the ALJ to determine the claimant’s
RFC.” Sigmen v. ColvinNo. 13¢v-0268, 2015 WL 251768, at *11 (E.D.N.Y. Jan. 20, 2015)
(quotingCasinoOrtiz v. Astruge2007 WL 2745704, at *7 (S.D.N.Y. Sept. 21, 200&port and
recommendation adopted BP08 WL 461375 (S.D.N.Y. Feb. 20, 2008)). A record is not
necessarily incomplete simply because it lacks an &3€ssmentd. (citing CasinoOrtiz,
2007 WL 2745704, at *8). However, where an RisSessmeis lacking, the ALJ must take
the affrmative step of requesting ofrem a treating sourdeefore making a determination as to
the plaintiff's disability. Johnson v. Astrye811 F. Supp. 2d 618, 629-31 (E.D.N.Y. 2011)
(remanding for ALJ to obtain RFC assessment from treating so®kabins v. AstrueNo. 10-
cv-3281, 2011 WL 2446371, at *3 (E.D.N.Y. 2011) (*Although the regulation provides that the
lack of such a statement will not render a report incomplete, it neverthelessgwdinat the
Commissioner will request one.”) (citing 20 C.F.R. 88 404.1512(d), 404.1513(b)(6)). Put

differently, the ALJ has “an affirmative duty to request RFC assessmentsafplaintiff's



treating sources despite what is otherwise a complete medical hisiohynson811 F. Supp.
2d at 630.Despite the substantial length of the administrative retoedeis no RFC from a
treating source and no indication that the Ak&rrequested one. Accordinglgmand is
necessaryor the ALJ to request an RFC from Plaintiff's treating sources.
. The ALJ’s Determination That Plaintiff Was Capable of Light Work

Beyond failing to request an RFC assessment from a treating source, thaléd tbfa
considerspecificfunctions relevant to Plaintiff's RFCThe Commissioner hasplained that an
ALJ’'s RFCdeterminationSmust first identify the individual’s functional limitations or
restrictions and assess his or her wallated abilities on a functieloy-function basis, including
the functions in paragraphs (b), (c), and (d) of 20 C.F.R. 404.1545 and 416.945.” SSR 96-8P,
1996 WL 374184 (July 2, 19965 pecifically, hese functions includesitting, standing,
walking, lifting, carrying, pushing, pulling, or other manipulative or postural functiecis as
reaching, harlthg, stooping, or crouching. 20 C.F.R. 8§ 404.1545(b) (listing physical functions
to be assessed in RFCAIthough the Second Circuit has determined that there is no per se rule
requiring remand when an ALJ fails to conduct an explicit fundbyfunction analysis
regarding each and evelynction enumerated in 20 C.F.R. § 404.1545, remand may be
appropriate “where an ALJ fails to assess a claimant’s capacity to perform télencions
despite contradictory evidence in the record.” Cichocki v. Astrug729 F.3d 172, 177 (2d Cir.
2013). Indeed, the court “will not hesitate to remand for further findings or arctegquianation
for the decision” where it is “unable to fathom the ALJ’s rationale in relati@vidence in the
record.” Id. (quotingBerry v. Schweikel675 F.2d 464, 469 (2d Cir. 1982)

Here,the ALJ found that Plaintiff was capable of performing light work, subgect t

certain limitations. $eelr. 34.) Pursuant to the Regulations, light work involves lifting no



more than twenty pounds at a time with frequent lifting or carrying of objesitgwag up to ten
pounds.See20 C.F.R. § 404.1567. Further, “[e]ven though the weight lifted may be very little,
a job remains in this category when it requires a good deal of walking or standingnat whe
involves sittingmost of the time with some pushing and pulling of arm or leg contrads.To
be considered capable of performing a full or wide range of light work, theasiaimust have
the ability to do substantially all of these activitidg.

The Court cannot discern the ALJ’s rationale in determining that Plaintficapable of
light work. Although the ALJ is not required to consider every possible furicttedin 20
C.F.R. 8 404.1567, the functions of sitting, standing, and walkingac&atto theCourt’s
understanding of how the ALJ determined that Plaintiff was capable of engadjgiat work.
See20 C.F.R. 8 404.1567(b) (physical exertion requirements of light work include walking,
standing, and sittingiCichocki 729 F.3d at 177 (remand may be required where ALJ does not
evaluate relevant functions). This is espégisd given that a light work positianay require a
“good deal of walking or standing,” or “sitting most of the tim&&e20 C.F.R. 8§ 404.1567(b).

In determining that Plaintiff could perform light wotke ALJ stated that the “only
opinion” evidenceaegarding Plaintiff's functional status was a statengriPlaintiff's shoulder
surgeon Dr. Tehrany dated April 9, 2009, prior to Plaintiff's disability onset date arSlegt 9,
2009. GeeTr. 33.) Dr. Tehrany stated that Plaintiff was undepartial disability because she
could not fully use her right shoulder ands unable toeturn to full duty for her prior job as a
nurse’s assistant, given the physical labor required for that witR. The ALJ gave this
opinion “great weight,” notinghat “there [wereho other opinions in the record to suggest
differing conclusions” and that “no other physician ha[d] offered a medical sopituen

regarding any othe claimant’s other impairments.1d()



The ALJalsoconsidered Plaintiff's testimony that “she could walk only half a block,
stand only for 30 to 45 minutes, and had the most difficulty just sitting . . . .” (Tr. 30, 91-92.)
After reviewing Plainfi’'s medical record, however, the ALJ noted that “[t]he claimant’s
medically determinable impairments could reasonably have been expected tephedalleged
symptoms, but the alleged intensity, persistence, duration, and impact on functremiog a
entirely credible or consistent with the totality of the evidenca.”32.) The ALJ further noted
that, “[s]pecifically, while the claimant did complain of pain in the two months it date
last insured, and while cervical and lumisarne MRI reslts were abnormal, those findings
were not matched during the relevant period by any significantly abnolimahl findings or
gait disturbance. Therefore, the objective evidence alone does not support thattdaim
testimony.” (d.) The ALJ also remarkethat, notwithstanding Plaintiff's demonstrable
impairments in her cervical and lumbar spine and shoulder, her clinical examiivadings
“[ did] not suggest any restriction on her ability to stand or walk in the work set{ifhg.33.)

The Courtnotes several deficiencigsthe ALJ’s consideration of this evidence. For
examplethe fact that Plaintiff's gait was found to be normal on several occasions is not
dispositive of Plaintiff’s ability toestand and walk for purposes of light woigee GHetti v.

Colvin, No. 13ev-6641, 2015 WL 4251257, at *6 (E.D.N.Y. July 13, 209gncy
investigatorsobservations of seemingly normal gait not necessarily probative of ciEman
ability to sit, stand, or walk for a given amount of tinfeyszetnyk \Astrue No. 12¢€v-2431,

2014 WL 2986700, at *9 (E.D.N.Y. July 1, 2014) (examiner’s finding that plaintiff's gait was
“grossly normal” did not provide evidence of the amount of time plaintiff was abland,tit,

or walk). Further, although the ALJ meémed the vocational expert’s testimony that there were

jobs that Plaintiff could perform, the hearing transcript demonstrates ¢hat.thnever asked



the vocational expetb account for limitations likéhe length of time standing or sittingSege
Tr.95-100.) Rather, the ALJ merely inquired about jobs that included a potential fisit/sta
option with limitations mostly cabined to Plaintiff's shoulder injury. @#99.) TheALJ’s
decision also states that postural and manipulative restricimmgd be imposed due to
Plaintiff's history of shoulder surgery, chest pain and hypertension, and neaahddk pain,
but found that “the objective evidence does not warrant greater limitations thai Tes&3.)
The record demonstrates thathough the ALJ may have thought carefully about Plaintiff's
shoulder injury, she did not consider the possible efféddamtiff’'s other impairments,
particularly her cervical and lumbar spine isswesPlaintiff's RFC.

In light of the ALJ’s failure to develop the record and failure to consider functions
relevant to light workthe ALJ’s decision tha®laintiff retained a residual functional capacity for
light work is not supported by substantial evidenSee Dinapoli v. Commissioner of Social
Securiy, No. 14¢ev-3652, 2016 WL 1245002, at *14 (E.D.N.Y. Mar. 24, 2016) (remanding for
further proceedings because ALJ’s finding that plaintiff could engage invigitkt was not
supported by substantial evidence where there were no medical opinions reglaidtrftjs
abilities to sit, stand, and lift certain quantities of weight, and where plaiatftdstified to
having limitations in these areashccordingly, remand is warranted for the ALJ to request an
RFC assessment from Plaintiff's treating soarared for the ALJ to consider the extent to which
Plaintiff can perform theelevant functions of sitting, standing, and walking.

[I. Plaintiff's Physiatric Evaluation

Plaintiff argues that the ALJ should have considered evidence thalggestPlaintiff's

date last insurgdhamely,a May M4, 2010 physiatric examination of Plaintiff noting the duration

for which Plaintiff was able to stand, sit, or wallel.’s Mem. 17.) At Plaintiff’'s May 21, 2013



hearingbefore the ALJ, the ALJ noted that the date last insured was March 31, 2010, and that
she was thereforenly able to consider evidence through that daeelr. 76.) The Court
disagrees, however, as “the Second Circuit has recognized that medical evideimezlobt
subsequent tfa] Plaintiff's last insired date is not irrelevant to whetlja} Plaintiff hgs] been
continuously disabled . .”. Stewart v. AstrueNo. 10€v-3032, 2012 WL 314867, at *9
(E.D.N.Y. Feb. 1, 2012) (quotirgrnone v. BowerB82 F.2d 34, 39 (2d Cir.1989)emanding

for further development agherecord where ALJ did not consider relevant medical evidence
subsequent to plaintiffdate last insurgd Indeed, “[e]vidence bearing upon an applicant’s
condition subsequent to thadte last insurdd . . is petinent evidence in that it may disclose the
severity and continuity of impairments” prior to the date last insuickdquotingLisa v. Sec’y

of Dept. of Health & Human Sery940 F.2d 40, 44 (2d Cir. 1991)). Contrary to Defendant’s
contention, the May 10, 20Jhysiatric examinatiomay bear on Plaintiff's condition prior to
her date last insured. Similarly, the results of Plaintiff's April 8, 2010 MRI¢hvirvas taken

one week after Plaintiff's date last insured, may also be relevant. Acdgraingemandthe

ALJ should consider these documents in evaluating Plaintiff's RFC.

IV.  Whether the Appeals Council Should Have Considered Plaintiff's December 17,
2010 Functional Status Evaluation

Plaintiff additionally seeks remand on the basis that the Appeals Council should have
considered a December 17, 2010 functional status evaluation by Plaintiff sgdtlysi@pist.
(Pl’sMem. 21-22) The Regulationsauthorize a claimant to submit nemdamaterial evidence
to the Appeals Council when requesting review of an ALJ’s decisibavarez v. AstryeNo.
11-cv-2784, 2012 WL 2860797, at *4 (E.D.N.Y. July 11, 2012) (quolegez v. Chater77
F.3d 41, 44 (2d Cir. 1996))New evidence warrants remand when that evidence is “material.”

Id. Evidence is material when: (1) it is “relevant to the claimant’s condition durengntie

10



period for which benefits were denied;” (2) it is “probative;” and (3) there isdaonable
possibility that the new evidence would have influenced the Commissioner to decide the
claimant’s application differently.’ld. (quotingPollard v. Halter 377 F.3d 183, 193 (2d Cir.
2004)).

The December 17, 2010 functional status evaluation is nottprelmd Plaintiff's
disability prior to herdate last insured. Where a plaintiff's impairment continues and becomes
more severe after the expiration of insured status, such exacerbation @xaspnerinjury
cannot form the basis for determination ofearlier disability.SeeVitale v. Apfel49 F. Supp.
2d 137, 142 (E.D.N.Y. 1999). The functional status form notes that Plaintiff’'s back condition
“gotwors€ because she hatiopped doing her physical therapy home exercises for a period of
time while attending to family matters abroalr. 42.) The record alsdemonstrates thain
June 2, 2010, Plaintiff sustained injuries when she fell in the bathroom of an airplane that hit
turbulence. (Tr. 358, 361, 521.) Considettingse facts, the Decembeét, 2010 functional
status evaluation is not probative of Plaintiff's functional status prior to March 31, 28, a
therefore not materialTavarez 2012 WL 2860797, at *4 (evidence is material when it is
probative). TheéAppeals Counci§ decision not to consider this evidence does not provide a
separate basis for remand.

CONCLUSION

For the foregoing reasorRlaintiff’'s motion for judgment on the pleadings is granted,
and Defendans$ crossmotion is denied. fie case is remandéar further proceedings consistent
with this opinion. On remand, the Alislinstructed to request RFC assessments fromtfiai
treatingphysiciars and to make a determination regarding Plaintiff's RFC, taking into account

the duration for which Plaintiff is able to stand, sit, and walk. The Clerk of the Court is
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respectfully requested to enter judgment in accordance with this order elndéd the case.
SOORDERED:
/s/ LDH

LASHANN DEARCY HALL
United States District Judge

Dated: Brooklyn, Ne/ York
March 31 2017

12



