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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK
CARLQOS SEIXAS
Raintiff,
MEMORANDUM & ORDER
—against-
TARGET CORPORATION 15-cv-03851(ERK) (RML)
Defendant

KORMAN, J.

In this premises liabilitycase Target Corp. moves for summary judgment on the ground
that the plaintiff, Carlos Seixas, cannot shmowa preponderance of the evidence fraget had
notice of the dangerous condition that causisdall. Target’s motion islenied.

BACKGROUND

Undisputed Facts

Target, a major national retaileperates a large store at the corner of Atlantic and Hatbu
Avenues in Brooklyn. In the evening of July 17, 2014, as Carlos Seixas was shopping at that
location, he slipped and fell on some liquid dish soap that had spilled onto theSBoas fell
while situatedabout halfway to threquarters of the way dowriste A22, one of several aisles
thatcontainedcleaning products. Seixas had not noticed the soap before he slipped in it, did not
know how it got on the floaor where it had come from, and did ihatve any ideaow long it had
been thereA Target employee had last inspected aisle A22 abduminutes before Seixas fell,

and did not see any liquid on the floor.
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New York's Law of Premises Liability

Because the partiese in federal court basexhly on theirdiversity of citizenshipsee28
U.S.C. 81332(a),New York’s substantive lawf nedigence governshis removed actigrsee
generallyHanna v. Plumer380 U.S. 460 (1965Negligence in New York follows the familiar
elements of 1) a duty of care owed the plaintiff, 2) a breach of that duty, andoB)pensable
injury proximately caused by the brea8lmlomon ex rel. Solomon v. City of New Y489 N.E.2d
1294, 1294-9%N.Y. 1985).To show a breach of duty in a sipdfall case, the plaintiff must
show that thelefendantither “created the condition which caused the accident,.drad actual
or constructive notice of the conditiorBYykofsky v. Waldbaum’s Supermkisc,., 619 N.Y.S2d
760, 761 (N.Y. App. Div. 1994).

Target seeksummary judgment owhether it breached its duty to Seixas. In opposition,
Seixas does not argwtherthat Target spilled the soap on which he slipped, or that anyone
working at Target acally knew the spill was ther&ather, he argues thiarget had constructive
notice of the spill at the timbe fell. The New York Court of Appeals has held that to put a
proprietor on constructive notice, a condition “must be visible and apparentanst iexist for a
sufficient length of time prior to the accident to permit [the] defendant’s emldgediscover
and remedy it."Chianese v. Meier774 N.E.2d 722, 726 (N.Y. 2002) (quotid@prdon v. Am.
Museum of Natural Historyd92 N.E.2d 774, 775 (N.Y. 1986)).

BecauseTarget doesiot seriously contest the point, | assume without deciding that the
soap spill was “visible and apparentfie dispositivessue, then, is whether Seixas has presented
evidencesufficient to survive summary judgmehat, atthe time he fell, the spill had existed for

long enough to put Target on notice of a dangerous condition on its premises.
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ANALYSIS

SinceFederal Rule of Civil Procedure 56 governs Target’s motion, each lpeatg the
same burden of production at summarygment as it would at trigCelotex Corpv. Catrett 477
U.S. 317, 323 (1986). The standard would be different in the New York state court where this
action started: bider New York’s Civil Practice Rules, N.Y. C.P.L.R. 3212(b), Target would have
the burden of producing evidence sufficient to support a verdicit tti@ak not have constructive
notice of the spillPeFalco v. BJ's Wholesale Club, In832 N.Y.S.2d 632, 633 (N.Y. App. Div.
2007).The predictable consequence is that Target and other retalginely remove personal
injury suits to federal court in order to avoid New York’s tougher test for avoidalg-the sort
of forum shopping that federal courts have sought to discourageEsiecR. Co. v. Tompkins
304 U.S. 64 (1938).

Although theSecond Circuit has not spokemthe issue, district courts within the circuit
have been unanimous in holding that Federal Rule 56’s baltieration scheme must be applied
in diversity casesstate law notwithstandingee, e.g.Painchault v. Target Qp., 2011 WL
4344150 (E.D.N.Y. 2011) (Garaufis, J.)agree. Indeed, becauBaile 56 directly answers the
guestionat hand, there is no need to “wade iEoe’'s murky waters’to determine whether
C.P.L.R. 3212(b) is substantive or procedutdlady Groverthopedic Assocs., P.A. v. Allstate
Ins. Co, 559 U.S. 393, 398 (2010)here a federal statute or rule fports to govern, it applies
if it is valid, even if, absent an applicable federal [law],” federal courtddmvollow the relevant
state ruleCappiello v. ICD Publications, In¢.720 F.3d 109, 1134 (2d Cir. 2013)The rule
applies unless it exceeds the scope of either the Rules EnablingrAcbngress’s power to
“regulate matters[of practice in the federal courtsihich... are rationally capable of

classification as either” substance or proceddesnna v. Plumer380 U.S. 460, 472 (1965).
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Rule 56’sdirective that thgarties’ summaryudgment burdenmatchtheir trial burdens
meets that standartf.does not alter the substantive legal dead which each party must direct
its proof towards, or the substantive evidentiary standard that would apply é¢galnderson
v. Liberty Lobby, In¢.47 U.S. 242, 2545. Rather, it allows those same substantive rules to be
applied by a differenfiactfinder (a judge rather than a jurg}, a different timgearlier rather than
later),on the basis of evidence presented in a diffenent (printed submission rather than live
presentatiorconforming to the Rules of Evidencdcach of these effects is at least arguably
procedural—n that they go to “the judicial process for enforcing rights and duties meemhby
substantive law,’Hanng 380 U.S. at 464 (quotin§ibbach v. Wilson & Cp312 U.S. 1, 14
(1941))—and that is enough to conclude that Rulgd@i within Congress power to regulate
federal practiceCapiello 720 F.3d at 115-or the same reaspit does not “abridge, enlarge, or
modify any substantive right,” anslwithin the scope of the Rules Enabling Act, 28 U.S.20%2.
Hanng 380 U.S. at 464.

SinceRule 56 applies, and Seixas would bear the burden of prbigokaim at trial, Target
may prevailat the summary judgment stage by “pointing to an absence of evidence to sapport a
essential element’bBeixas’s case€Crawford v. Franklin Credit Mgmt. Corp758 F.3d 473, 486
(2d Cir. 2014) (quotin@rady v. Town of Colchesteé863 F.2d 205, 211 (2d Cir. 1988) (internal
modifications and quotation marks omittedpnce it does so, Seixas must demonstrate the
existence of a gemue issue for trial by pointing to evidence “such that a reasonable jury could
return a verdict” in his favor on the point in questi@noss Commerce Media, Ine. Collective,

Inc., 841 F.3d 155, 162 (2d Cir. 2016).
Seixas does not point to any direct evidence of how long the soap spill was present bef

his fall. Insteadhecontends reasonable jurgouldinfer that the spill was present for long enough
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that Target employees could have found and fixed it. Of colatsepf knowledgas basel on
inferences United States ex rel. Lusby v. ReRsyce Corp.570 F.3d 849, 854 (7th Cir. 2009)
(Easterbrook, J.), and as the franving party, Seixas is entitled to have all reasonable ones drawn
in his favor,Cross Commer¢e341 F.3d at 162

Seixas argues th@hotographs taken shortly after his fall show dirt and debris in and
around the spill, from which a jury could infer that the soap had been sitting on the floor and
accumulatingletritus for an appreciable tim&s a general matter, the New York Courpipeals
has recognized that as a permissible inference, given the right evidéotiadation.See Negri
v. Stop & Shop480 N.E.2d 740, 741 (N.Y. 1985). Seixas has laid such a foundation here.

Between them, the parties have submitted three sepangits of the same photographs.
The first two copies, reproduced as Target’'s Exhibit E and Seixas’s EXhiére so lowquality
as to be almost useless. In deciding whether the photos create a triabld isstigegarding
constructive notice, | relyolely on the highequality copies that Target later provided in response
to my order of May 10, 2017Theyare dockete as Exhibit 1 to Document #18.

The photographs in question shauat appears to be a waxed linoleum tile floor, of the
sort common in grocery stores and-bigx retailers. Two separate soap spills are visibie
details of one spill areghownin the first and fourth photographs. It is dumbistiaped, with intact
edges. It does not appear, with the exception of one black mark at its lowenaigghtip, to have
accumulated any dirt g@rime Thedetails of the other spill are shown in the second photograph.
In contrast to the relatively clean, intact appearanceeofitst spill, this second patch of soap has
obviously been disturbed since it was spilled. Its edges are irreguléieandy smeared, and

appears to have an accumulatiorlaick particles floating in it.

! Target points to the deposition of Niall Rouse, the EMT who responded iteitient, who testified that the spill
had no “streaks” and looked “untouched or undisturb8di%as Ex. B.Rouse Depat 18:16-19:7. | note that this
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The third photograph (viewed along with tbther three) indicates each sgilposition
relative to the othemland to the aisle as a wholehe dumbbelshaped spill is toward the edge of
the aisle, in the shadow of a boxy metal objegerhaps a structural pillar or length of ducting
that sticksvertically up from the aislg’ floor and narrowgs walkable width. A patron walking
far enough towards the middle of the aisle to avoid crashing into this metal bak alewhave
been far enough fronthe aisle’sedge to avoid impinging on the dumbbefiills From the
perspective of the photographer, the smeared spill is located approxithegelyile widths down
and two tile widths to the right of the dumbbksflaped one. That position would have put it
squarelyin the walking pattof any customer ino movedowards the middle of the aisle in order
to navigatearound the metal box.

Viewed in the light most favorable to Seixas, these photographs are sufficiéeteat
summary judgment on the question of constructive nolibe evidence shows two spills: one
shielded from customers passing through the aisle, and one directly in theirhmatutdf-the-
way spill is relatively pristine, while the-thhe-way one is smeared and speckled with grifke.
reasonable jury could infer that the latter spill awalated that dirasshopping carts and shoe
leatherpassed through it oveéhe course ohs many as ten minutes between Seixas’s fall and
Targets most recent inspection ofsée A22 and that a Target employee should have discovered
and disposed of during that time.

To be sure, this is less evidence from which to infer the spill’s likely durtiteonexisted
in Negri v. Stop & Shopr Figueroa v. Pathmark Store Negri, the plaintiff slipped in a mess

of broken baby food jars. In addition to the baby food being “dirty and messy,” a nearbgswitne

testimonyappears teontadict the photographs reliesh by both parties. Nevertheleske summary judgment
stage is not the time to “weigh evidence or assess the credibility of wiridsdages v. N.Y.C. Dept. of Corrections
84 F.3d 614, 619 (2d Cir. 1996).
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had not heard breaking glass for 15 or 20 minutes prior to the plaintiff's accidertieamslé¢ had
not been cleaned for one or two hodi® N.E.2d 740, 741 (N.Y. 1985). And Figuerog where
the plaintiff slipped on gool of spilled liquid, footprints and shoppireart tracks led soe
distance away from the spill, and had begun to change color and consistency. 2004 WL 74261, at
*3-4 (S.D.N.Y.).But other New York decisions strongly suggest thatathdfall plaintiffs may
put a constructivaotice theory to the jury when a spill is “dirty or. ha[s] been tracked through.”
See Wells v. Golub Car®82 N.Y.S.2d 557, 558 (N.Y. App. Div. 199R)jueller v. Hannaford
Bros. Co, 713 N.Y.S.2d 789, 79(N.Y. App. Div. 2000. So, mindful that constructive notice is
ultimately a question for the trief fact, | opt to “act with caution,” and deny summary judgment
in favor of a full trial on the meritrug Mart Pharm. Corp. v. Am. Home Prods. Coep/2F.
Supp. 2d 385, 415 (E.D.N.Y. 2007) (Glasser, J.) (cinderson v. Liberty Lobby, Inet77 U.S.
242, 255 (198); cf. 10A WRIGHT & MILLER § 2728(4th ed) (“[E]ven [when]. .. the summary
judgment standard appears to have been met, the court slacelthe freedom to allow the case
to continue when it haany doubt aso the wisdom of terminating the action prior to a full tf)af.
CONCLUSION

Target’s motion for summary judgmentdsnied My courtroom deputy will contact the
partiesto schedulea status conference to discuss the path forward in this litigation. The parties
should be prepared adresghe possibilityof holdinga trial limited to the question dfability
beforebeginningexpert discovery.

SO ORDERED.

Brooklyn, New York

May 16, 2017 tdward R. Kormown
Edward R. Korman
United States District Judge

2 Because the photographs are sufficient to defeat Target’'s motion, | deanbtS3eixas’s alternate theory of
constructive notice based on the testimony of Chris GaBegSeixas Memin Opposition #10.
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