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UNITED STATES DISTRICT COURT
EASTERNDISTRICT OF NEW YORK

KIAMA FALTINE; KIJAFA FALTINE,

Plaintiffs, MEMORANDUM AND ORDER
15-CV-3961 (RRM) (LB)

-against-

MARTIN MURPHY; ELIZABETH
CALCATERA; THOMAS
NIXON-FRIEDHEIM; LEILA C. ROSINI;
LANZA MAXIMILI; J OHN DOE ARRESTING
OFFICER OF KIJAFA FALTINE,

Defendants.
ROSLYNN R. MAUSKOPF, Unitedbtates District Judge.

On July 6, 2015, plaintiffs Kiama Faltinefama”) and Kijafa Fline (“Kijafa”), who,
at the time of filing the complaint, were incarcerated at Wyoming Correctional Facility and
Orleans Correctional Facility, respectively, filed the inspantseaction. Plaintiffs’
submissions, including their complaint and applications to pracefedma pauperig“IFP”),
were not signed by either plaintiff but rather were signed by an “authorized representative.”
Plaintiffs also failed tonclude signed Prisoner #wrization forms.

Accordingly, by letter dated July 9, 2015, pl#is were informed that their complaint
and IFPapplications had to contain thariginal signatures and thais prisoners, they must also
complete a Prisoner Authorization form to be submitted with the IFP applications. (Doc. Nos. 4—
5.) Plaintiffs were provided with the proper fa@nd instructed that in order to proceed, they

had to return the signed complaints, sigrfed &pplications, and the Prisoner Authorization

forms within 14 days ofeceipt of the letter.1d.)
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On July 24, 2015 and July 28, 2015, Kijafa and Kiama, respectively, submitted signed
complaints. On August 7, 2015, plaintiffs paid the filing fee to initiate this action. As elaborated
below, the action is dismissed because ltarred by the doctrine enunciated undeck v.
Humphrey 512 U.S. 477, 487 (1994), defendants phyr, Rosini, and Calcatera are immune
from suit, and the claims against defendants Nixon-Freidheim, Maximili, and Doe lack an
arguable basis in law or fact.

BACKGROUND

Plaintiffs are brothers who were convictedwb separate crimes. (Compl. (Doc. Nos. 8,
9% at 2 § 11l.) They bring this action puiut to 42 U.S.C. § 1983 and 18 U.S.C. §§ 241, 242,
against the arresting officersghd aid attorneys, prosecutondijudge associated with their
criminal actions’. Plaintiffs’ complaint is rambling and difult to follow. They allege that they
was falsely arrested and coercetbipleading guilty. Plaintiffs agar to raise a claim that they
are somehow exempt from state criminal proseanlbecause they areéistient beings who are
secured by the uniform commercial code.” (ComapR § Ill.) They assert that their convictions
are “null and void” because they are not members of the military “nor were the[] accusations
(that are constitutionally bound) were [sic] comndtten the Sea for this matter to be subjected
to maritime jurisdictions under statutory law whick aplely for corporations that none of these
flesh and blood men born to the Faltine family ared.) ( Plaintiffs seek monetary damages in

the amount of one billion dollarsld( at 8.)

! Although Kijafa’s signed complaint was entered on the docket on July 24, 2015, the docket references July 6, 2015
as the “date filed.” $eeDoc. No. 8.)

2 The complaints filed are identical saee the fact that thegach bear a different signature — one bears Kijafa’s
signature (Doc. No. 8) and the other Kiama’s signature (Doc. No. 9).

® Plaintiffs have brought claims pursuant to 18 U.S.C. §§ 241, 242, alleging a conspilapyive plaintiffs of

their constitutional rights. Plaintiffs lack standing to enforce criminal statutes for which there is no private right of
action. Hill v. Didio, 191 F. App’x 13, 14-15 (2d Cir. 2006) (summary order). Therefore, plaintiffs’ claims lbrough
pursuant to 88 241 and 242 must be dismissed as against all defendants.
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STANDARD OF REVIEW

As plaintiffs are proceedingro se,their complaint is held to less stringent standards than
pleadings drafted by lawyer&rickson v. Pardus51 U.S. 89, 93 (2007). The Court is obliged
to construe plaintiffs’ pleadindsberally and to interpret the oaplaint as raising the strongest
arguments it suggest®abon v. Wright459 F.3d 241, 248 (2d Cir. 2006). Under 28 U.S.C.

8 1915A, the Court must review prisoner cadimplaints against gousemental actors and
“dismiss . . . any portion of [a] complaint [that]freszolous, malicious, ofails to state a claim
upon which relief may be granted,” or thaééks monetary relief from a defendant who is
immune from such relief.” This requirement app both where an inmate has paid the filing fee
and where he is proceeding IFBee Carr v. Dvorinl71 F.3d 115, 116 (2d Cir. 1999) (per
curiam).

Even if a plaintiff has paid the court’s fily fee, a district court may dismiss the case,
sponte if it determines that the Court lacks subjeatter jurisdiction or the action is frivolous.
Fitzgerald v. First E. Seventh St. Tenants Ca2@l F.3d 362, 363—64 (2d Cir. 2006¢e also
Hawkins—El Ill v. AIG Fed. Sav. Bank34 F. App’x 394, 395 (2d Ci2009) (affirming district
court’ssua spontelismissal of fee paid frivolous complainBaige v. City of New YorkKo. 10-
CV-5469, 2011 WL 3701923, at *2 (E.D.X Aug. 23, 2011) (even whergao seplaintiff “has
paid the filing fee, a district court fidhe inherent power to dismiss a casm, spontgif it
determines that the action is frivolous or ttiet court lacks jurisdiction over the matter”).

“A complaint will be dismissed as ‘frivolous’ when ‘it is clear that the defendants are
immune from suit.” Montero v. Travis171 F.3d 757, 760 (2d Cir. 1999) (quotixgitzke v.
Williams, 490 U.S. 319, 325, 327, (1989ge also Ashmore v. Prudo. 13-CV-2796, 2013

WL 3149458, at *2 (E.D.N.Y. June 19, 2013) (wheis itlear that the dendants are immune
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from suit, a dispositive defense appears orfabe of the complaint, and the action can be
dismissed as frivolous). A claims also frivolous when it lacks arguable basis in law or fact.
Neitzke 490 U.S. at 325.

DISCUSSION

I. Heck v. Humphrey - § 1983

In order to maintain a 8 1983 action, a pldi must allege two essential elements.

First, “the conduct complained of must hdeen committed by a person acting under color of
state law.” Pitchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994) (citation omitted). Second, “the
conduct complained of must have deprived aged rights, privileges or immunities secured
by the Constitution or laws of the United Statekl” Section 1983 “does not create a federal
right or benefit; it simply provides a mechani$or enforcing a right or benefit established
elsewhere.”Morris—Hayes v. Bd. of Educ. &hester Union Free Sch. Dis#23 F.3d 153, 159
(2d Cir. 2005) (citingdklahoma City v. Tuttle471 U.S. 808, 816 (1985)).

At the outset, the Court notes that to the extesit plaintiffs seek tahallenge the fact or
duration of their confinement resulting from thsiate convictions and/@entences, their sole
federal remedy is by way of habeas corpBee Preiser v. Rodriguefll1 U.S. 475, 500 (1973).
To the extent that plaintiffs complain abaleir false arrests, theguilty pleas, attorney
ineffectiveness, prosecutorial misconduct, and judicial misconduct during their criminal
proceedings, they have raised claims which ssmdly affect the validity of their criminal
convictions. Plaintiffs cannoecover under § 1983 for alleyesrongful incarceration unless
they prove that “the conviction or sentence haen reversed on diteappeal, expunged by

executive order, declared invahg a state tribunal authorized to make such a determination, or
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called into question by a federal courssuance of a writ of habeas corpubléck,512 U.S. at
487;see also Poventud v. City of New Yar&Q) F.3d 121 (2d Cir. 2014Here, plaintiffs have
not alleged or shown that thewrvictions or sentences were resed or invalidated as required
by Heck. Accordingly, to the extent plaintiffs sedlamages for their incarceration, their claims
must be dismissedSee28 U.S.C. § 1915A.

Further, plaintiffs’ reliance on the UCC osa-called “sovereign citizen” theory to assert
that they are exempt from prosecution and beyoedguttisdiction of the stte or federal courts
lacks an arguable basis in law or fact. &marguments have been repeatedly rejected by
federal courts.See, e.gUnited States v. Benab@b4 F.3d 753, 767 (7th Cir. 201Mpnroe v.
Beard,536 F.3d 198, 203 n.4 (3d Cir. 200Bgrman v. Stephenilo. 4:14-CV-860-A, 2015
WL 3622694, at *2 (N.D. Tex. June 10, 2015) (collecting caséshammad v. SmitiNo. 3:13-
CV-760, 2014 WL 3670609, at *2-3 (N.D.N.Y.ly23, 2014) (“Theories presented by
redemptionist and sovereign citizadherents have not only beefeoted by the courts, but also
recognized as frivolous andaaaste of court resources.Bey v. New YorkNo. 11-CV-3296,
2012 WL 4370272, at *6 (B.N.Y. Sept. 21, 2012).

[I. Immunity

A. Judicial Immunity — Judge Martin Murphy

Plaintiffs’ claims against Judge Martin Ky, who presumably presided over aspects of
the underlying state criminal proceedings, mudiibmissed as plaintiffs’ claims are foreclosed
by absolute immunity. Judges have absolmeunity for acts performed in their judicial
capacities.Mireles v. Wacp502 U.S. 9, 11 (19915tump v. Sparkmad35 U.S. 349, 356

(1978);Dupree v. BivonaNo. 07-CV-4599, 2009 WL 82717, dt—2 (2d Cir. Jan. 14, 2009);
5



Colson v. N.Y. Police DeptNo. 13-CV-5394, 2015 WL 64688, d (E.D.N.Y. Jan. 5, 2015).
This absolute “judicial immunity is not overcorbg allegations of bad faith or malice,” nor can
a judge “be deprived of immunity because the action he took vasoin. . . or was in excess of
his authority.” Mireles, 502 U.S. at 11, 13 (quotation marks omitt@a);ord Horton v. City of
New YorkNo. 14-CV-4279, 2014 WL 3644711, at *1 (E.D.N.Y. July 22, 20&Edlp v. Queens
Cty. Crim. Ct.No. 13-CV-7089, 2013 WL 6732811,*t (E.D.N.Y. Dec. 19, 2013 Gamez v.
U.S. Dist. Ct. E. and S. Dist. of-Tyranihg. 11-CV-4068, 2011 WL 3949807, at *1 (E.D.N.Y.
Sept. 6, 2011). Accordingly, because Judge Murplajearly immune from liability in this
action, plaintiffs’ claims fomonetary damages against him are dismissed as frivolous.

B. Prosecutorial Immunity — Assistant District Attordssila C. Rosini

Plaintiffs’ complaint fails to make any fa@tl allegations against Kings County Assistant
District Attorney Leila C. Rosini Further, to the extent thplaintiffs seek monetary damages
against Rosini in her officialapacity, their claims are badrby the Eleventh Amendmengee,
e.g, Ying Jing Gan v. City of New Y896 F.2d 522, 536 (2d Cir. 1998)olding that a district
attorney, when prosecuting a criminal matter, @spnts the state not tbeunty, and therefore is
immune from suit under the Eleventh Amendmesgk also Rodriguez v. Weprirl,6 F.3d 62,

66 (2d Cir. 1997) (finding two district attaps immune under the Eleventh Amendment from a
suit brought against them in theifficial capacities). To the éant that plaintiffs bring suit
against Rosini in her official capity, their action is barred @pbsolute prosecutorial immunity.

Moreover, the law is clear that “a stat@gpecuting attorney who acted within the scope
of his duties in initiating and pursuing a crimimprosecution is immune from a civil suit for

damages’ under federal and state l&®hmueli v. City of New Yor&24 F.3d 231, 236 (2d Cir.
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2005) (quotingmbler v. Pachtman424 U.S. 409, 410 (1976 thman v. City of New Yarklo.
13-CV-4771, 2015 WL 1915754, at *3 (E.D.N.Y. ARiZ, 2015). Absolute immunity extends to
acts such as “initiating a prosecution and presgrihe case at trial” or at other court
proceedingsHill v. City of New York45 F.3d 653, 661 (2d Cir. 1995) (“Prosecutorial immunity
from § 1983 liability is broadly defined, coveg virtually all acts, regardless of motivation,
associated with the prosecutor’s functioraasadvocate.” (inteal quotation marks and
alterations omitted)). Accordingly, to the extent that plaintiffs bring these claims against
defendant Rosini for her role prosecuting their criminal acins, their claims are barred by
prosecutorial immunity See Imbler424 U.S. at 431, 431 n.34 (haidithat prosecutors are
absolutely immune even if they willfully suppress exculpatory informats®®;also Dory v.
Ryan,25 F.3d 81, 83 (2d Cir. 1994) (holding that abslmmunity protects prosecutors even if
they conspire to present false evidence at tridahcordingly, because Rosini — a Kings County
Assistant District Attorney — isnmune from suit, plaintiffsclaims for monetary damages
against her are dismissed as frivolo&&e28 U.S.C. § 1915A.

I1l. Defense Attorneys — Thomasxdin-Friedheim and Elizabeth Calcatera

Plaintiffs’ claims againsiefendants Nixon-Friedheim and|€atera, who are alleged to
have been Kiama’s and Kijafa's respective dedeatsorneys in the underlying criminal matters,
cannot survive as a matter of law because thvaseno state action. ‘i well-settled that
private attorneys and law firms . . . do not act wreddor of state law and are not state actors for
purposes of § 1983 simply by virtue of thetiate-issued licenses to practice lawlanko v.
SteinhardtNo. 11-CV-5430, 2012 WL 213715, at (B.D.N.Y. Jan. 24, 2012) (citingine v.

City of New York529 F.2d 70, 74 (2d Cir. 1975) (privattorney not a state actoryge also
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McCloud v. Jacksor} F. App’x 7, 9—10 (2d Cir. 2001) (“Tine extent that [the defense
attorney] may have served as privately-regdioounsel, rather thas a court-appointed
attorney, he still could not be held liahleder 8 1983 because there was no showing that he
worked with state officials to deprive [theapitiff] of federal rights.”). Similarly, “public
defenders, including Legal Aid attorneys, coappointed counsel and private attorneys do not
act under the color of state law migrBy virtue of their position.”Delarosa v. SeritaNo. 14-
CV-737, 2014 WL 1672557, at *3 (E.D.N.Y. Apr. 28, 201gbe also Brown v. Legal Aid Soc.,
367 F. App’x 215, 216 (2d Cir. 2010) (“A ‘public defger does not act under color of state law
when performing a lawyer’s tramnal functions as counsel todefendant in a criminal
proceeding.” (quotind?olk Cty.,454 U.S. at 325)}).icari v. Voog,374 F. App’x 230, 231 (2d
Cir. 2010) (“It is well establised that private attorneys —esvif the attorney was court
appointed — are not state actorstfa purposes of § 1983 claims.”) (citid¢eprin,116 F.3d at
65—66);Shorter v. RicelNo. 12-CV-111, 2012 WL 1340088, at *4 (E.D.N.Y. Apr. 10, 2012)
(“[N]either public defenders, such as LegatAsttorneys, nor cougppointed counsel, nor
private attorneys, act under the color of stater@wely by virtue of theiposition.”). Therefore,
plaintiffs’ claims against Nixon-Friedheim and Calcaterra cannot procgeel George v. Park,
No. 07-CV-3546, 2007 WL 2769401 at *2 (E.D.N.Sept. 21, 2007) (dismissing fee-paid §
1983 claim against defense counssde also Grant v. Hubefjo. 09-CV-1051, 2009 WL
764559, at *1 (E.D.N.Y. Mar. 2@009) (“Section 1983 was enactedredress civil rights
violations by persons acting under color cdtStlaw and should not be used by clients

disappointed with the performem of their attorneys.” (inteal quotation marks omitted)).



IV. False Arrest — Lanza Maximili and John Doe

The sole allegation against defendants Maximili and Doe — New York City police
officers — is that they arrested Kiama and Kijafa. (Compl. at 2 § 1ll.) Liberally construed,
plaintiffs may be seeking to assert a claimfédse arrest. In ordeo prevail on their § 1983
claim for false arrest, Kiama and Kijafa mustleahow that (1) defendant intended to confine
him, (2) plaintiff was conscious of the corégment, (3) plaintiff did not consent to the
confinement, and (4) the confinent was not otherwise privilege&inger v. Fulton Cty.
Sheriff 63 F.3d 110, 118 (2d Cir. 1999gnckson v. City of New YQr&39 F. Supp. 2d 235, 248
(E.D.N.Y. 2013). However, a person who hasiib convicted of the crime for which he was
arrested cannot state a claim for false atvesause his convictiastablishes that his
confinement was grounded on probable cause; therefore, it was privi@geteron v. Fogarty
806 F.2d 380, 388—89 (2d Cir. 1986) (“Where the cights plaintiff has been convicted of the
offense for which he was arrested, we havefiect accepted the fact of that conviction as
conclusive evidence of good faith and reasonabkkenéthe officer’s belief in the lawfulness of
the arrest. . . . [W]here law enforcement officergehamade an arrest, the resulting conviction is
a defense to a § 1983 action asserting thaatiest was made without probable caussg&g
also Chillemi v. Town of Southampt®43 F. Supp. 2d 365, 376 (E.D.N.Y. 2013) (“[A]
conviction based on a voluntary plea of guilty establishes probable cause, thereby precluding
a subsequent claim of false arrest and false imprisonmehitijison v. PughiNo. 11-CV-385,
2013 WL 3013661, at *2 (E.D.N.Y. June 18, 20{f8)ding that plaintiff's guilty plea
established probable cause fa hirest, rendering it privilegeahd barring his claim for false
arrest). Moreover, a success§ul983 claim for false arrest this case would “negate an

element of the offense[s] of whi¢blaintiffs have] been convicted.Heck,512 U.S. at 486 n.6;



see also El v. City of New Yomko. 14-CV-9055, 2015 WL 1873099,*& (S.D.N.Y. Apr. 23,
2015). Here, plaintiffs allegedhthey pled guilty to the chges against them. (Compl. at 2
8 11l.) Accordingly, they are precluded from bringiadalse arrest charge related to their arrests.
CONCLUSION

The complaint is dismissed in its entirety.th&lugh plaintiffs haveaid the filing fee to
initiate this action, the Court gdies pursuant to 28 U.S.C.1®15(a)(3) that any appeal from
this Order would not be taken good faith and therefore forma pauperistatus is denied for
purpose of an appeabee Coppedge v. United Staté89 U.S. 438, 444-45 (1962). The Clerk
of Court is directed to enter judgmt, mail a copy of this ordend judgment to plaintiffs at the

addresses listed for them on the docket, ti@amailings on the dockednd close the case.

SO ORDERED.

Roslynn R. Mauskopf

ROSYLNN R. MAUSKOPF
United States District Judge

Dated: Brooklyn, New York
June 3, 2016
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