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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MERVAT SOLIMAN and MOHAMMED
SOLIMAN,

Plaintiffs,
MEMORANDUM & ORDER

-against-
15-CV-5310 (PKC) (RER)
THE CITY OF NEW YORK and THE CITY
OF NEW YORK POLICE DEPARTMENT,
POLICE OFFICER JARED OCK and NEW
YORK CITY POLICE OFFICERS “John Does
1-10,”

Defendants.

PAMELA K. CHEN, UnitedStates District Judge:

Plaintiffs Mervat and Mohammed Soliman @l¢his action pursuant to 42 U.S.C. § 1983
and New York common law seeking damages apehctive relief based on their arrests and
prosecutions, and Mervat's post-arrest detentalh,arising from an altercation with their
neighbors in January 2015. Plg#is allege that Defendant k&l Ock, a New York City Police
Department (“NYPD?”) officer, violad their civil rights by arresting them and initiating a criminal
prosecution against them withoutopable cause. Mervat further alleges that her rights were
violated when she was subjected to excessinfand other mistreatmediairing her post-arrest
detention. Finally, Mervat asserts that hghts under the New York and U.S. Constitutions to
freely exercise her religion wewiolated when her Hijab was removed on the scene of the arrest,
and NYPD officers required her to rexe her Hijab during post-arrest booking.

Defendants have not filed an answer to mRitis’ complaint, and no discovery has been

taken in this case. In lieu 6fing a proposed case managememinpthe parties submitted a joint
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letter requesting that any initial pre-triabrderence be held in abeyance until after briefing
concluded on a motion by Defendants to dssmihe complaint and for summary judgment.
(Dkt. 11.) The parties requested this postpomgrijp]ecause a decision on [Defendants’] motion
may dispose of all or some of the claimghis matter.” (Dkt. 11.) The motion in question—
which is styled as a motion to dismiss anddommary judgment—is nowpe for review. For
the reasons stated herein, Defendants’ motidBRANTED in part and DENIED in part. The
parties shall submit a proposed joint schedutirder no later than April 14, 2017. Among other
things, the joint discovery and pre-trial narts scheduling order should specify a deadline by
which Plaintiffs will move for leave to amend tbemplaint, if any such motion is anticipated.

|. Background?

On January 7, 2015, Plaintiff Mervat Soliman and her son, Plaintiff Mohammed Soliman,
had an altercation with themeighbor, non-party Faith Harrison, concerning a curbside parking
spot outside their adjacent homes in Ruwlged, New York. (PCS | 13-42; DCS { 12-28.)
Plaintiffs allege, and Defendarttave not rebutted, that the altation began when Harrison made
threatening statements towarddanade physical contact with, Riaff Mervat. (PCS 1 13-42.)
The details of the altercation are disputed imyngespects, but Plaintiffs and Defendants agree
that rude gestures and offereslanguage were exchangg@CsS 1 13-42; DCS 1 12-28.)

At some point, Harrison’s thirteen-year-oldugater (“S.V.”) began using her cellphone
to videotape the interaction. @3 § 11; DCS, Ex. G (Video Recorded by S.V.).) Defendants have

submitted the videotape as an exhibit to thmwotion, and Plaintiffs appear to concede its

! The facts stated in this section are takem the Complaint, the parties’ Rule 56.1
Statements, and the record evidence cited thessinoted by citation throughout this background
section. $eeDkt. 1 (“Compl.”); Dkt. 20 (DefendantsConcise Statement (“DCS”)); Dkt. 27
(Plaintiff's Concise Statement (“PCS”)).)



authenticity. When the videotape begins, Harrisaittigig in the driver’'s s& of a vehicle parked
along the curb on the same siddla# street as the camera, andifiiffs are standing across the
street. (DCS { 14.) Plaintiffs then cross theestaed begin standing outside the driver’s side of
Harrison’s vehicle. (DCS Y 19-22; DCS, Ex) Glohammed and Harrison exchange offensive
language in loud voices, and th®tervat begins walking toward the camera. (DCS |1 15-23;
DCS, Ex. G; PCS 1 32-33.) Abke approaches the camera, Méurns her head toward the
camera, and then, with her right hand, strikes at the person holding the camera (S.V.). (DCS,
Ex. G.) Atthe same time, Mervat says someglsounding like, “this is wadt you do” or “this is
what you get,” after which there are muffled cries or yelling that appear to be coming frém S.V.
(Id.) Before Mervat struck at S.V. with her right hand, the camera was stable, suggesting that S.V.
had not moved prior to that momentd.] After Mervat strikes &.V., the camera moves around
violently and does not depitite ensuing interaction tveeen Mervat and S.V.ld.) According to
Plaintiffs, Mervat was thereaftstruck in the head by S.V., causing Mervat to fall to the ground.
(DCS 1 43))

The NYPD received several reports concernhgyaltercation between Plaintiffs, Harris,
and S.V., including a report from an unidentifisource who said that a group of people were
fighting outside Plaintiffs’ residence. (DC$%Y The NYPD also received a report from Harris,
who stated that her daughtead been assaulted by two people. (DCS 11 4-7.)

Two police units arrived at the scene of therahation within a few minutes of Harris’'s
call. (DCS 1 8.) The police officers, includiDgfendant Jared Ock, quested Plaintiffs, Harris,

and S.V. about what had transpired betweemth(DCS { 10; PCS {1 44-45.) Mohammed gave

2 This inference is based time voice being different thaviervat’s voice and also having
a timbre consistent with that of a young female.
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the officers his account of his aitation with Harris and S.V. (PCS { 45.) Harris and S.V. gave
their own accounts of thatercation, which included a statent that S.V. had been punched in
the face by both Mervant and Mohammed. (DCS, EatB195.) Harris and S.V. also allowed
the officers to view the video S.VWad recorded of the incident der cellphone. (PCS { 11.)
The officers did not receive an account from Memathat time because, by the time the police
arrived on the scene, Mervat sviging on the ground, unconsciobsying allegedly been struck

in the head by S.V. (PCS 144.)

After speaking with Mohammed, Harris, and/S.the police officers decided to arrest
Mohammed and Mervat. (PCS 11 60-61, 69.feBeant Ock placed Mohammed under arrest and
transported him to the NYPD’s 104th Precjnethere he was searched, fingerprinted,
photographed, and placed in a holgicell. (PCS {1 60-61.)

Mervat was not transported ditéy to the 104th Precinctinstead, she was placed in an
ambulance, where she regained consciousn@3€S {9 44-45.) Before being placed in the
ambulance, Mervat was wearing a Hijab, a Musleadscarf. (PCS { 64.) But when she regained
consciousness in the ambulance,rk¢ discovered that she haden handcuffed and that her
headscarf was no longer on her head. (DCS {47.) In the ambulance, paramedics applied an
oxygen mask to Mervat and performed chest aasgions. (DCS 1 48.) The officers escorting
Mervat commented to the effect that she wasnfa her injuries and that she was a criminal.
(PCS 1 68.) The ambulance delivered¢to a hospital. (PCS  69.)

Mervat was in the hospital for several hours, during which she remained handcuffed at all
times. (PCS 1 72, 84.) Mervat undent diagnostic testing, inalling an electrocardiogram and
a CAT scan, and was treated for headaches, néckaal left shoulder pa resulting from her

interaction with S.V. (PCS7Tb.) The testing resulted infiading of headaches, dizziness, and



fainting, in addition to a “faltrauma” that was observed upon Mat's admission. (PCS Y 76.)
At some point, Mervat received a pillowcase framurse, which Mervat used to cover her hair,
in lieu of a headscarf. (PCS 71.)

Sometime thereafter, while still at the hospikd&rvat asked the escorting officer whether
she could use the restroom. (PCS | 78.) Theeofrefused Mervat'sequest, and Mervat was
not permitted to use the restroom for several hdBGS § 79.) The officer finally allowed Mervat
to use the restroom in resporisepleading by hospital staff, bbe refused to allow Mervat to
completely shut the door to thestmom. (PCS | 79.) After Mervat had begun to use the restroom,
the officer began banging on the door. (PC3.y 8he officers (all male) then demanded that a
nurse immediately enter the restroom and pulivdeout. (PCS 1 82.) Complying with the
officers’ instructions, the nurse barged inte thstroom, unannounced, while Mervat’s pants were
down, and instructed Mervat to leave the restio (PCS {82.) Mervat felt “violated and
exposed.” (PCS {1 83.)

Later that evening, Mervat was dischardesim the hospital and taken by the escorting
officers to the NYPD’s 104th Precinct. (PCS { 8dpon arriving at therecinct, Mervat was
directed to remove her jacket, her bloused dahe pillowcase that was covering her hair.
(PCS 1 87.) Mervat was then placed in a jailfoelseveral hours withodibod, heat or her “veil®.
(PCS 1 88.) Mervat requested, nds refused, pain killers foihe pain she was experiencing in
her chest, neck, and feet. (PCS 1 89.) Sometftee midnight, Mervat infaned an officer that
she did not feel well, tt her chest felt tight, dnthat she could not breathe. (PCS §91.) The

officer called her a fake and a liand attempted to shove Mentatvard the cell. (PCS { 92.)

3 Plaintiffs use the term “veil” and “headstidanterchangeably in the Complaint and their
motion briefing. The Court therefore assumes theil” refers to Menat's head covering, or
Hijab, which is visible in the video praled as Exhibit G to Defendants’ motion.
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Mervat fainted, and then she was escorted by Defendant Ock in shackles back to the hospital where
she was treated the day before. (PCS { 93.) Mervat was treated for dizziness and nausea, and then
she was taken to the NYPD’s central bookiagilfty for processing. (PCS 1 95-96.)

During the booking process, Mervat was fort@demove her head covering. (PCS 196.)
When it came time for Mervat’s photograph totéken, Mervat requested that her photograph be
taken by a female photographer. (PCS { 97.) Mervat's request for a female photographer was
denied, and her photograph was taken by a mariprésence of several other men. (PCS 1 97.)
Mervat then asked for a tranglatand an opportunity to call héamily, but those requests were
denied. (PCS 198.)

Plaintiffs Mohammed and Meat were both arrgned on January 8, 2015, on charges of
Assault in the Third Degree (N.Y. Penal L&\20.00-1), Endangering the Welfare of a Child
(N.Y. Penal Law § 260.10-1), and HarassmetlhéSecond Degree (N.Y. Penal Law § 240.26-1).
(PCS 199.) On February 19, 2015, the dis@itbrney added a charge of Penal Law 240.20
Disorderly Conduct. (PCS §100.) Plaintifisen reached an agreement with the District
Attorney’s Office: In exchange for pleadimilty to the charge of Disorderly Conduct and
completing two days of community service,aiftiffs would receive an Adjournment in
Contemplation of Dismissal ACD”) of the counts against them, along with a three-month
protection order barring them from contact with S.V. (PCS { 101.) Plaintiffs entered guilty pleas

to the Disorderly Conduct chargend thereafter completed their tatays of commuity service.

4 The record is unclear as to when Memeationned a head coveg after the pillowcase
was taken from her upon arrivial the 104th Precinct.
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(PCS 1102.) Upon Plaintiffs’ completion of thebmmunity service, #ir guilty pleas were
vacated and replaced with ACDdd.J°

On March 2, 2015—almost two months afteaiPRliffs were arraigned—the NYPD issued
Interim Order 29, which reviseddiNYPD protocols for dealing wittarrestees who refuse to
remove their religious head covweg for an official Departmenphotograph.” (PCS, Ex. DD,
at 1.) The Interim Order established a procedure whereby “asteg@an remove their religious
head covering and have their pbgraph taken in private.” Id.) The orderdistinguished
between two types @hotographs taken ah arrestee during the booking and detention process:
(1) a Department photogyh, which must be takemith “an unobstructed ew of the arrestee’s
head, ears and face”; a(2) a Prisoner Movement Slip plogfraph, which “maye taken while
the arrestee wears their ggbus head covering.” Id.) For the Depament photograph, the
Interim Order further praded that, if an arrese refuses to removeer head covering, the
arresting officer shainform the arrestee dhe option to have a phot@ph taken in private by
officers of the same genderld( If the arrestee elects thaption, the arrdsg officer must
then transport the arresteeth@ NYPD'’s centralized Mass Arrest Processing Center, “where the
arrestee will have an official Department pia taken without their religious head covering” by

an officer of the same gendetd.j

® Plaintiffs’ Rule 56.1 Statement contaimsimerous paragraphs concerning ongoing
harassment by Harris and S.V. after Plaintiffs’ cases were ACD®eePCS 11 113-14.) None
of the events described in these paragraphs pleegled in Plaintiffs’ complaint, and Plaintiffs
fail to explain how any of the assiens in this part of their Rul®6.1 Statement are relevant to the
motions before the Court. The Court accordirdigregards these extraneous 56.1 statements, the
inclusion of which is contrary thocal Rule 56.1. The Court cauts Plaintiffs’ counsel to be
more scrupulous in the future about complying with the Local Rules.
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[l. Plaintiffs’ Claims

Plaintiffs commenced this aion on September 14, 2015They allege the following
causes of action under 42 U.S.C. § 1983: (proation of Plaintiff Mervat's constitutional
right to freely exercise her religion (Compl. §1-91); (ii) false arrest of both Plaintiffs
(Compl. 19 92-95); (iii) malicious prosetan of both Plaintiffs (Compl. 9 96-105);
(iv) failure to intervene to prevent violatis of Plaintiffs’ rights (Compl. Y 106-112); and
(v) excessive force as to both Plaintiffs.

Plaintiffs also assert the following causesofion under New York law: (i) false arrest
(Compl. 11 121-26); (ii) false imprisonmeri€ompl. 7 127-32); (iii) assault (Compl.
19 133-36); (iv) battery (Compl. 19B7-41); (v) religious discrimination as to Plaintiff Mervat
(Compl. 11 142-45); (vi) intentral infliction of emotional ditress (Compl. {1 146-52); (vii)
negligent infliction of emotionadlistress (Compl. 1 153-59); (viijrima facietort (Compl.

19 160-65); (ix) negligent hiring and retenti@ompl. 11 166-70); and (x) negligent training
and supervision (Compl. 11 171-74).

All of Plaintiffs’ claims except two—namely, ¢fir claims for negligent hiring and retention
and for negligent training and supervision—asserted against Defendant Ock. The negligent
hiring, retention, training and supésion claims are asserted aggtithe City of New York, acting
through the NYPD. Plaintiff Mervat also appeao assert her freexercise and religious
discrimination claims against the City of New ¥Xpalleging that her righ to religious freedom
were violated by Defendants’ “@ctice” of requiring arrestees to remove their religious head
coverings for their official Deptment photograph. (Compl. § 86ee alsoDef.’s Br. 1 n.1

(construing Mervat's free-exercise claim asigeasserted against tay of New York).)



[1l. Defendants’ Motion to Dismiss

Defendants move under FeR. Civ. P. 12(b)(6) to disies the following claims:
(i) Plaintiff Mervat's free exersie claim pursuant to 42 U.S.C1883, (ii) Plaintiff Mervat's
religious discriminationclaim under New Yorklaw, (iii) Plaintiffs’ claims of intentional
infliction of emotional dstress, (iv) Plaintiffs’ claims ohegligent inflicion of emotional
distress, (v) Plaintiffs’ claims girima facietort, and (vi) Plaintiffs’ claims of negligent hiring,
retention, training, and supasion. Defendats also move to dismissl@laims asserted against
the NYPD on the grounthat the NYPD is a nesuable entity.

A. Legal Standard

To withstand a motion to dismiss pursuanfad. R. Civ. P. 12(b)(6), a complaint must
plead facts sufficient “to state a claimrelief that is plausible on its face.Bell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007). The liberal noticegoling standard of Fed. R. Civ. P. 8(a)
only requires that a complaint set forth “a shod @lain statement of the claim showing that the
pleader is entitled to relief.”Id. at 555. The complaint need not set forth “detailed factual
allegations,” but the plaintiff must present “raathan labels and conclusions, and a formulaic
recitation of the elements afcause of action will not do.Td. at 555. In evaluating a 12(b)(6)
motion to dismiss, the district court must acceptférctual allegations séirth in the complaint
as true and draw all reasonable iefeces in favor of the plaintifiSee Cleveland v. Caplaw Enter.,
448 F.3d 518, 521 (2d Cir. 2006).

B. Analysis

1. Free Exercise of Religion
In their submissions, the parties construe the@aint as alleging two distinct theories of

liability for violation of Plaintff Mervat’s right under the U.S. dhstitution to freely exercise her



religion. The first theory is that Mervat's free exercise rights were violated when her headscarf
was removed at the scene of thteration. The second theory iatiMervat's freeexercise rights

were violated when, during the booking procesgs e arrest, NYPD offias denied her request

to be photographed outside the presence of nideis, and forced her to remove her headscarf
and be photographed by a man in thespnce of other men. (PCS 1 97.)

a. Removal of Plaintiff Mervat's Headscarf at the Scene

Mervat alleges that an urespfied police officer violad her right under the First
Amendment to the U.S. Constitution to freely exsz her religion when the officer “removed her
veil” before placing her into an ambulance at the sc€RIs.’ Br. 9-10.) Mervat contends that the
removal of her veil, or headscarf, at the scertele she was unconsciousygs rise to a claim of
First Amendment retaliation. (Pls.’ Br. 10.)

To prevail on a First Amendmerdtaliation claim, a lintiff must show tht “(1) he has an
interest protected by the First A&mdment; (2) defendants’ actionsre motivated osubstantially
caused by his exercise of thagii; and (3) defendants’ actionsegffively chilled the exercise of his
First Amendment rights.'Curley v. Village of Sufferr268 F.3d 65, 78d Cir. 2001).

Mervat has failed to plausibly allege adtiAmendment retaliation claim based on the
removal of her headscarf at the scene. Sptiside for the moment the question of whether
Mervat’'s interest in wearing her headscarf goblic is an interest protected by the First
Amendment, the Court finds that Mervat has faileglead any facts suggesting, first, that an
officer of the NYPD removed Mervat's headdcat the scene, andecond, that Mervat's
headscarf was removed for a reason related to ligeotes significance of the headscarf. To the
contrary, even readindl allegations in the light most favorighito Mervat, the Complaint alleges

only that Mervat was wearing the headscafblee she became unconscious, and then was no
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longer wearing it when she regained consciousmefite ambulance. Even if the Court gives
credence to Mervat's conclusory allegatitvat “a Police Officer removed [her] veil’—an
allegation that Mervat makes notwithstandingfdet that she was unconscious when the removal
allegedly occurred—nothing in the pleadingsrecord suggest that any such removal was
motivated by religious considerations. Theu@acannot make any plaible inferences about
either the identity of the person who removedWa€s headscarf or ehperson’s motivation for
doing so, especially when @halternative explanationie., that either a police officer or an
emergency medical technician removed Mervagg to examine her head for injuries—is so
patently clear. In short, everading the Complaint in the ligimost favorable to Mervat, the
Court holds that she has not @ély alleged that any officeaf the NYPD deliberately removed
her headscarf for any reason related to her ogligiMervat's First Amendment claim, based on
this first theory, therefore fails.

Furthermore, even if the Complaint adequately alleged a First Amendment claim based on
this first theory, a civil action against the officérever identified, would be barred by the doctrine
of qualified immunity. “Under federal law, a poliofficer is entitled to qualified immunity where
(1) his conduct does not violatecally established statutory orrstitutional rights of which a
reasonable person would have known, or (2) it whgettively reasonable’ for him to believe that
his actions were lawful at thigne of the challenged actJenkins v. City of N.Y478 F.3d 76, 87
(2d Cir. 2007) (quotation omitted). Mervat does cite a single authority holding that a police
officer violates the First Amendment by removihg headscarf of an unconscious woman before
placing her in an ambulance for emergency treatmedttransportation totzospital, even if the
woman turns out to be an observant Muslim. Tbart’s research alsortus up no such authority.

Tellingly, Mervat does not even address whethelifighimmunity applies to the removal of her

11



headscarf at the scene. (PBr! 38.) Having neither been given, nor found, any legal authority
suggesting that the removal of a headscarf iretbgsumstances would be a violation of the First
Amendment, the Court grants Defendant Ock’s motion to dismiss Mervat's First Amendment
claim on the additional ground of qualified immurfity.

b. Removal of Plaintiff Mervat's Headscarf During Booking

Mervat alleges that her constitutional rightfiteely exercise her religion was violated by
the NYPD’s policies, practices, apdocedures of requiring arrests to remove head coverings
for photographs taken during the pastest booking procedure. (PBr. 11-13.) On this ground,
Mervat asserts a claim undstonell v. Department of Social Servicés86 U.S. 658, 690-91
(1978), for money damages against the City Méw York based on the emotional and
psychological harm that Mervat suffered as a resfulieing forced to reove her head covering

for a photograph taken by a man in the presence of other men. (Compl. §1781-91.)

® Plaintiff Mervat's submissions do not matlear whether she believes Defendant Ock or
some other officer on the scene removed her ltagids(Compl. T 32; PC$66.) In any event,
absent evidence that the unideetifofficer or officers were motivated by religious considerations
when they removed Mervat's veil, the twgrounds stated above for dismissing her First
Amendment claim would apply with equal forceatay officer who removed Mervat's headscarf
in these specific circumstances. Plaintiffs’ counsel should bear this in mind to the extent Plaintiffs
seek to amend the Complaint in light of this order.

"It is unclear from the Complaint whethBtervat also asserts this claim against any
individual officer of te NYPD. To the extent she dodsyse claims are dismissed on the ground
of qualified immunity. As noted above, “[u]ndéderal law, a police officer is entitled to
qgualified immunity where (1) his conduct does natlate clearly estalished statutory or
constitutional rights of whit a reasonable person would have known, or (2) it was ‘objectively
reasonable’ for him to believeahhis actions were lawful at the time of the challenged act.”
Jenking 478 F.3d at 87. Plaintiffs exgssly concede that “fif issue of whether not an arrestee
must remove religious headgear for the puepokbeing photograph aentral booking during
post arrest processing is one offtfirsstance for the Courts.” (PIBr. 9.) It follows then that
Mervat cannot demonstrate thihe legal authority existing élhe time she was booked “clearly
established” a statutory oconstitutional right to keepher headscarf on during arrest
photographing, as would be requitedpursue her claim over ansastion of qualified immunity
by Defendant Ock or any other “John Doe” politgcer. Again, should Plaintiffs seek to amend
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To plead aMonell claim, a plainfif must allege “(1) an of@ial policy or custom that
(2) causes the plaintiff to be subjected 3 a denial of a comigutional right.” Polo v. United
States2016 WL 4132250, at *3 (E.D.N.Y. Aug. 3, 2016) (quotigay v. City of N.Y 490 F.3d
189, 195 (2d Cir. 2007)). Mervatleges that, prior to Mahc2, 2015, including during the
timeframe of Mervat's arrest, the NYPD hadddficial policy and custom of requiring arrestees
to remove their head coveringsithout affording them any accommodation of their religious
beliefs, such as a same-gender photographepovate room. (Compl. 11 81-91.) Also before
the Court is a copy of Inten Order 29, which revised the NBPprotocols for dealing with
“arrestees who refuse to remove their religidwsad covering for an official Department
photograph.” (PCS, Ex. DD, at 1.)nterim Order 29 corroboratédaintiffs’ allegations about
the existence of a NYPD policy and custom at the tohMervat’'s arrest that required arrestees
to remove their head coverings, withoufoeding them any accommodation based on their
religious beliefs. The Court codes that Plaintiffs have adedely pleaded a policy or custom.

Now to the core question, namely, whethagrthe time of Mervat's arrest, the NYPD
practice of requiring requirarrestees to remove their heealverings, either with or without
affording them an accommodation based on théigioeis beliefs, constituted a violation of the
U.S. Constitution. Mervat contends that the NY#policy of requiring all arrestees to remove
head coverings for post-arrest photographs ‘fisiflilen by the Constitution of the United States,”
irrespectiveof any accommodations the NBDRnay make for arresteesar have religious beliefs

related to their wearing of head coverings. (MBs.’11-12.) In other words, according to Mervat,

their Complaint in light of this order, they shdWkeep in mind that this would not be a viable
claim as to any individual officer for this reason.
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requiring arrestees to remove their head coverings can never be constitutional. The Court
disagrees.

The Second Circuit has held that “[i]t is rotviolation of the Free Exercise Clause to
enforce a generally applicable rule, policy, atste that burdens a ralgis practice, provided
the burden is not the object of the law but metaly ‘incidental effect’ of an otherwise valid
neutral provision.” Seabrook v. City of N.Y210 F.3d 355, at *1 (2d Cir. Apr. 4, 2000) (Table).
“Where the government seeks to enforce a lawithaéutral and of gendrapplicability, . . . it
need only demonstrate a rational basis for ittoreement, even if enforcement of the law
incidentally burdens religious practices=ifth Ave. Presby. Church v. City of N.293 F.3d 570,
574 (2d Cir. 2002). As the Courtrceeasonably infer from Plaiffs’ submissions, even reading
the record in the light most favorable to thdhe policy and practicithat Mervat challenges—
i.e., requiring all arrestees to remove head dogs for post-arrest plographs—is a neutral
policy of general applicality, regardless ofin arrestee’s religious beliéfs Furthermore, the
policy is reasonably related toetiCity’s obvious and legitimatetgrest in having a photographic
record of arrestees from which a later idecaifion can be madgDefs.’ Br. 11-13 (citingZzargary
v. City of N.Y,. 607 F. Supp. 2d 609, 610 (S.D.N.Y. 2008fd, 412 F. App’x 339, 341-42
(2d Cir. 2011).) Thus, to the extethat Mervat's argument is thaihy policy requiring arrestees
to remove their head coverings for arrest photos is unconstitutional, that argument fails, because
the Court would need to know more about thécgao evaluate its constitutionality, namely,

whether the policy, either on papar in practice, allows gorohibits religious accommodations

8 Mervat does not allege that the NYPD'’s pplid requiring the removal of head coverings
was implemented to target a particular religiomativated by any religious animus, as would be
required to invoke a more sigent standard of reviewSee, e.gMuhammad v. N.Y.C. Transit
Auth, 52 F. Supp. 3d 468, 489-90 (E.D.N.Y. 20Xhurch of the Lukumi Babalu Aye, Inc. v. City
of Hialeah 508 U.S. 520, 532 (1992).
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with respect to the removal requirement. In otherds, as explained further below, the mere fact
that the NYPD requires arrestees to remove thead coverings for arrest photographing is not
itself unconstitutional, but the failure to offerraligious accommodation with respect to that
removal may be.

Mervat’s fallback argument is that the N®R policy violated her free-exercise rights
because the NYPD failed to provide reasonadeommodation to her religious beliefs that
prohibited her from removing her &@ covering in public or in fromaf men. (Pls.” Br. 15-17.)
While the case law is far from clear in this arte, Court finds that this claim survives a motion
to dismiss.

As discussed above, a neutral and generalllcgtype policy that only incidentally burdens
a religious practice need only bapported by a rational basiSeabrook210 F.3d 355, at *1,
Fifth Ave. Presby. Churcl293 F.3d at 574. Defendants argus the NYPD's policy of requiring
all arrestees to removeetin head coverings for arrest photqgra meets that standard because it
is a neutral and generally applicable policy that has a rational bastfie need to visually record
arrestees’ appearances for potntentification in the future(Defs.” Br. 11-13see also Zagary
607 F. Supp.2d at 61@ff'd, 412 F. App’x 339, 341-42 (2d Ciz011).) But Defendants do not
address Plaintiffs’ morsubtle, fallback argumeritg., that the NYPD’s pre-March 2, 2015 policy
of no religious accommodation with respect toest photographing lacked a rational basis.
(SeeDefs.’ Br. 11-13; Defs Reply Br. 5-6.)

In addressing this narrower challenge to the NYPD’s policy, the Court finds guidance in

the body of caselaw addressing free-exercaiend brought by prisoners seeking accommodation
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of their religious practicesn the penological conteXt. That caselaw establishes a useful
framework for determining whether the NYPD musbdify its facially neutral policies to
accommodate an arrestegigious practices:

Courts must evaluate four factons making [this] determination:

[1] whether the challenga@gulation or official action has a valid, rational
connection to a legitimate governmenddjective; [2] whether prisoners
have alternative means of exercisthg burdened right; [3] the impact on
guards, inmates, and prison resources of accommodating the rights; and
[4] the existence of alternative means of facilitating exercise of the right that
have only ale minimisadverse effect on valipenological interests.

Salahuddin v. Goord467 F.3d 263, 27&d Cir. 2006) (citingTurner v. Safley482 U.S. 78, 84
(1987)).

Under this framework, the Court concledehat Mervat has plausibly alleged a
constitutional right to have her official Depant photograph taken outside the presence of male
officers, as required by her religiobsliefs. With respect to tHest factor, asoted above, the
Court recognizes the NYPD's legitimate interedta@ving a photographic rebof arrestees from
which a later identificatin can be made. With respect te $econd factor, the Court finds that
female arrestees whose religious beliefs profiigim from removing their head coverings in the
presence of men have no alternative meahscomplying with the NYPD’s post-arrest

photographing policy while adhering tioeir religious beliefs, othéhan to have their photograph

° Although “lawful incarceration brings abotite necessary withdrawal or limitation of
many privileges and rights,” prisoners are rthekess entitled to reasonable accommodation of
their religious practicegven when incarcerate&ee Salahuddin v. Goqrd67 F.3d 263, 273-74
(2d Cir. 2006) (quotingPrice v. Johnston334 U.S. 266, 285 (1948)). Aarestee in the custody
of the police is entitled to at least tekame reasonable accommodation as a priso8ee id.
(applying a “less restrictive” review to prison padis than would be applied outside the prison
context). Accordingly, the Court adopts the framek used in the prison context to evaluate
whether an arrestee’s requested accommodatieyuired by the Constitution, while keeping in
mind that the arrestee’s right to accommodaticarggiably greater than that of a prisoner.
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taken outside the presence of men. With respetttetehird factor, the @urt finds that Mervat
has plausibly alleged that the impact on NYfBources of accommodating Mervat’s religious
beliefs would be minimal, especially consichg that the NYPD instituted a policy of
accommodation (Interim Order 29) just months affervat was arrested. Finally, with respect
to the fourth factor, # Court finds that accommodating areatee’s request, based on religious
practices, to have his or her photograph takesideitthe presence of members of the opposite
gender would have, at mostda minimisadverse effect on the NYPD'’s valid interests in having
a photographic record of arrestees from which a later identdicain be made.

Accordingly, the Court denies Defendantsbtion to dismiss Mervat's free-exercise
claim to the extent it is badeon the theory that the NYPD had rational basis for refusing to
accommodate Mervat's religious beliefs by allogriher to be photographed by a female officer
outside the presencd male officers.

2. Religious Discrimination

In addition to her claim under the free-exerakeise, Plaintiff Mervat also asserts a claim
of religious discrimination under the New YofRonstitution. Article | of the New York
Constitution, titled Bill of Rights, protects the ‘ffledom of worship; religious liberty.” N.Y.
Const., Art. |, 8 3. Section 11 of the New Yd@Hl of Rights prohibits “discrimination because
of race, color, creed, or religion.” N.Y. Congtrf. | 8 11. Rather thaexplain the contours of
these rights, the parties have dedbiost of their arguments onglissue to debating whether the
New York Constitution implies a private right attion for money damages based on religious
discrimination. $eePls.’ Br. 17-18; Dés.’ Br. 13-14.)

As an initial matter, the Court holds that Rtéfs do not have a prate right of action for

religious discrimination under Section 11 of thew York Constitution. This conclusion flows

17



directly from the New York Gurt of Appeals’ decision iBrown v. New York674 N.E. 2d 1129
(1996), which held that “[i]t is iplicit in the language of [theesond sentence of Section 11], and
clear from a reading of the coitstional debates, that this part of the section was not intended to
create a duty without enabling legislation but otaystate a generalipciple recognizing other
provisions in the Constitution . .” 674 N.E. 2d at 1139-40.

The more difficult question is whether Plaffs have a private right of action under
Section 3 of the New York Bill of Rights (PIBr. 17). This appears to be a novel question of
New York law. InMartinez v. City of Schenectady61 N.E. 2d 560 (2001), building on its
decision inBrown v. New Yorksuprg the New York Court of Apgals provided general guidance
on the circumstances in which a court mayoggize an implied right of action to enforce
provisions of the New York Constitution. 761 NZ at 563-64. As a preliminary matter, the
Martinezcourt stated that the inquiry is informed by twierests: “the private interest that citizens
harmed by constitutional violations have an avenue of redress, and the public interest that future
violations be deterred.Td. at 563. TheMartinezcourt then clarified thatourts should recognize
an implied right of action under the New York Constitution only where the implied right is
“necessary to effectuate the purpose of thetdatisnal protections the plaintiff invokes,” and
“appropriate to ensure full realizatiof [the plaintiff's] rights.” Id. at 563-64accord Bullard v.
New York 763 N.Y.S. 2d 371, 374 (App. Div. 200Bjswas v. City of N.Y973 F. Supp. 2d 504,
522-23 (S.D.N.Y. 2013).

At least one federal court has considered treto recognize an implied right of action
under the New York Constitution for the type ddioh Plaintiffs seek to pursue in this cases+
a claim alleging infringement of the right undes thew York Constitution to freely exercise one’s

religion. See Muhammad v. N.Y.C. Transit Au#b0 F. Supp. 2d 198 (E.D.N.Y. 2006). In
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Muhammagthe court declined to regnize an implied right of actiomnder Article I, Section 3
of the New York Constitution because the plaintifisthat case had “deast [one] alternative
avenue’—specifically, a claim under the Ne¥ork Human Rights Law, N.Y. Exec. Law
88§ 296-97—"for redressing the alleged religiouscdimination.” 450 F. Supp. 2d at 211-12.

Numerous other courts have applied tHlartinez decision to determine whether to
recognize an implied right of action under athgrovisions of the New York Constitution.
See, e.gBiswas v. City of N.Y973 F. Supp. 2d 504, 522 (S.D.N2013) (collecting cases). The
general trend through those casetha, where alternative remediaie available for an alleged
violation of rights under the New York Constitut—whether those remedies are under state or
federal law—a court does noecognized an implied rightf action under the New York
Constitution. See id(collecting cases). Under this lineazses, the Court could dismiss Mervat'’s
claim under the New York Constitution becausethasCourt has already held, Mervat may seek
remedies under the U.S. Constitutiddee supra.

Nonetheless, the Court declines tosmliss Mervat's claim under the New York
Constitution at this time. Although there is a trémdederal caselaw to decline to recognize an
implied right of action under the New York Caitigtion where there is an adequate remedy under
federal lawsee Biswas973 F. Supp. 2d at 522, these casasadadentify any basis in New York
law to deny a right of action under the New Y@knstitution based on remedies that may be
obtainable undefederallaw. See id. Given that the New York Constitution creates rights and
protections that are independent from thetsgind protections afforded under federal lage,

e.g, Immuno AG v. Moor-Jankowskb57 N.E.2d 1270, 1277-78 (N.Y. 1991), the Court is
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reluctant to conclude that Mervat’s claim undeldial law is adequate to fully vindicate her rights
under the New York Constitutid.

With respect to the merits of Mervat's ggbus discrimination claim, Defendants assert
that Mervat’'s claim “fails for the [same reasdhat her federal claim fails], because the state
constitution is coextenge with the First Amendment.” @s.’ Br. 13.) Even assuming that
Mervat's free-exercise rights under state andri@daw are co-extensiyéhe Court nonetheless
denies Defendants’ motion to dismiss Mervat’s religious discrimination claim because, as noted
above, Mervat has stated apsible free-exercise claim under the First Amendm®at supra

For these reasons, the Court denies Defestdambtion to dismiss Mervat's claim of
religious discrimination under the New York Constitution.

3. Intentional Infliction of Emotional Distress

To prevail on a claim of intentional inflion of emotional distress (“IIED”) under New
York law, a plaintiff must show (i) extremené outrageous conduct, (iiptent to cause, or
disregard of a substantial likkbod of causing, severe emotionatdss, (iii) a causal connection

between the conduct anduny, and (iv) severemotional distressBailey v .N.Y. Law Schqol

10|f, at a later stage of procdrds, Defendants wish to re-asstheir argument that Mervat
does not have a private right of action under the New York Constitution, Defendants are advised
to (i) identify New York state law authoritipr the proposition that an adequate remedy under
federal law is sufficient to praale an implied right of actrounder the New York Constitution,
and (ii) explain in non-conclusory fashion hdWervat's religious rigks under the New York
Constitution are, in these factual circumstanegequately protected by the remedies she may
seek under federal law. In additi Plaintiff should be aware that,tHis issue is raised again in
future stages of this action aimalthe interim, the New York cotshave not provided any guidance
on whether an implied right of action exists under Section 3 of the New York Bill of Rights, the
Court will likely decline to exercise supplemahjurisdiction over Plaintiff's claim under that
section, on the ground that it “raises a H@recomplex issue of State lawKroshnviv. U.S. Pack
Courier Servs., In¢.771 F.3d 93, 102 (2d Cir. 2014). PI#its counsel shold consider the
potential ramifications of such ruling in deciding whether tamatinue pursuing Plaintiff's State
constitutional claim in this court.
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2017 WL 835190, at *10 (S.D.N.War. 1, 2017) (citinddowell v. N.Y. Post. Co612 N.E.2d
699, 702 (N.Y. 1993)).

Mervat argues that she was the victim ofDIBy the police officers who monitored her at
the hospital where she was taketeathe altercation with Harrisnd S.V., and the officers who
monitored her at the 104th Precinctidaiing her arrest. (Pls.” Br. 21-223' According to
Plaintiffs, the police officer monitoring her at thespital is liable for IED based on the following
conduct: (i) aggressively andciously pushing Mervat around inettinospital; (ii)refusing to let
Mervat use the restroom; (iii) refusing to let Mat close the door when using the restroom; (iv)
instructing a nurse to barge in on Mervat wisilee had her pants downtime restroom; and (v)
forcing Mervat to leave the restroom before stas fully dressed, all of which caused severe
emotional distress to Mervat. (PIs.” Br. 21-22ervat further assertsadhthe police officers at
the 104th Precinct, where she was detained béimo&ing, are liable for IIED for: (i) detaining
Mervat for several hours withoutquiding her a blanket, food, or &e and (ii) ignoring Mervat’s
complaints of head and chest pails.’ Br. 22.) Mervat alsosaert that her IIED claim “arises
from . . . the removal of hétijab.” (Pls.’ Br. 23.)

Although, as discussed furthiefra, the circumstances that Metvalleges state a Section
1983 claim for unconstitutional conditis of pre-trial confinemensee Darnell v. Pineiro849
F.3d 17 (2d Cir. 2017)—a claim that the Compldimés not currently assert—they are insufficient

to state a claim for reliafnder an IIED theory.

11 Because Plaintiffs allege no facts shogvthat Plaintiff Mohammed was subjected to
any form of extreme or outrageous conducg, @ourt construes the IEclaim as only being
alleged by Plaintiff Mervat. However, to the extémdt Plaintiffs are asserting an IIED claim on
Mohammed’s behalf, that claim is dismissed.
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With respect to Plaintiff Mervat’'s argumentaththe removal of heHijab” gives rise to
an IIED claim, the Court finds that the Comipltafails to plead facts showing a pattern of
harassment by any defendant that could rise to the level of “exardheutrageous” conduct
required to sustain an IIED clainSee Lopez v. City of N,¥901 F. Supp. 684, 692 (S.D.N.Y.
1995). “These requirements are exceedingly difficulatsfy, as the tort refers to conduct that
is ‘so outrageous in character, and so extrenaegree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.”
Fleming v. Hymes-Esposjtd013 WL 1285431, at *9 (S.D.N.Yar. 29, 2013) (quotinjlurphy
v. Am. Home Prods. Corp448 N.E. 2d 86, 90 (N.Y. 1983)). Even assuming a NYPD officer
removed Mervat's headscarf before she was placdte ambulance, that isolated incident could
not sustain an IIED claimSee, e.g.Anderson v. AbodeeB816 N.Y.S. 2d 415, 432 (App. Div.
2006) (plaintiff's allegations thdtis supervisor “displayed . . . nude photos [of plaintiff]” in the
workplace “does not show conduct sufficiently rageous to support a claim of intentional
infliction of emotional distress”Seltzer v. Baye709 N.Y.S. 2d 21, 23 (App. Div. 2000) (holding
that “dumpl[ing] a pile of cement on [neighbor'si@ivalk], toss[ing] lightectigarettes into his
backyard, thrfowing] eggs on his front stepad threaten[ing] once to paint a swastika on his
house . . . do not rise to the level of outrageass or the kind of &liberate and malicious

m

campaign of harassment or intimidation™ required to state an IIED clae®;also Lopez
901 F. Supp. at 692 (collecting cases). Furtheemas discussed indhcontext of qualified
immunity, the act of removing Mervat’'s headsaartier the circumstances of this case, was not a

clear violation of the law?

12 plaintiffs also appear targue that Defendant Ock committed an IIED by arresting
Plaintiffs without probable caus€PlIs.” Br. 22.) That claim idismissed because, in New York,
“intentional infliction of emotional distress is a theory of recovery that is to be invoked only as a
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Mervat's IIED claim also fails to the extent it rests on her alleged mistreatment by the
police officers who monitored her in the hdapion January 7, 2015, and in the 104th Precinct
before her booking procedures. As mentioned ealervat’s allegtions that she was mistreated
while in police custody, though notreantly pled as such, are saffent to support a Section 1983
claim of unconstitutional conditioref pretrial detentionSee Darnell v. Pineird849 F.3d 17, 29-

36 (2d Cir. 2017)Nimkoff v. Dollhausen751 F. Sup. 2d 455, 463-64 (E.D.N.Y. 2010). The case
law in New York makes clear thHED “is a theory of recovery #t is to benvoked only as kst
resort.” Mcintyre v. Manhattan Fal, Lincoln-Mercury, InG.682 N.Y.S. 3d 167, 169 (App. Div.
1998);see also Frederique v. Cnty. of Nassh68 F. Supp. 3d 455, 483 (E.D.N.Y. 2016). Thus,
because Mervat's alleged mistreatment whilgatce custody gives rise to at least one other
claim, it cannot be pursuadhder a theory of IIED?

For these reasons, the Court dismisses fiffainclaims for intentional infliction of
emotional distress.

4. Negligent Infliction of Emotional Distress
To state a claim for negligentfilction of emotional distress plaintiff must allege “[a]

breach of the duty of care resalji directly in emotional harm ...when the mental injury is a

last resort,"McIntyre v. Manhattan Ford, Lincoln-Mercury, In&82 N.Y.S. 3d 167, 169 (App.
Div. 1998), and therefore cannot bedked to the extent it overlapgth Plaintiffs’ claim for false
arrest.

13T0 the extent Mervat wishes to pursue anclaf mistreatment dung pretrial detention,
she may amend her complaint to add that clakher counsel is reminded, however, to comply
with his obligations under Fed. R. Civ. P. 1lctmduct adequate researhthe facts and law
before amending the complaint to add such a cl&eee.g, Pineiro, 849 F.3d at 29-36 (plaintiff
alleging unconstitutional pre-trial conditions of confinement “must satisfy two prongs to prove a
claim, an ‘objective prong’ showing that thealienged conditions wersufficiently serious to
constitute objective deprivations of dueopess, and a ‘subjective prong'—perhaps better
classified as anens regprong’ or ‘mental element prong'—shavg that the officer acted with at
least deliberate indifferee to the conditions”).
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direct, rather than a consequential, residlthe breach and when the claim possesses some
guarantee of genuinenesOrnstein v. N.Y.C. Health & Hosps. Carg81 N.E. 2d 1187, 1189
(N.Y. 2008). As fleshed ouby New York caselaw, the latter element—guarantees of
genuineness—qgenerally requires aafic, recognized type of negligence that obviously has the
propensity to cause extreme erpaal distress, “[such as] the mishandling of a corpse or the
transmission of false informationaha parent or child had diedT'aggart v. Costabilel4 N.Y.S.
3d 243, 253 (App. Div. 2015). Otherwise, the “gueas of genuineness” element “generally
requires that the breach of the duty owed directthi¢anjured party must have at least endangered
the plaintiff's physical safety araused the plaintiff to fear fordor her own physical safetyltl.
Here, the Complaint does not allege circumstarthat even remotely resemble those that
could sustain a claim for negligantliction of emotional distresslt does not allege any specific
duty owed by any Defendant to ethPlaintiff; it does not allege a type of negligence that
obviously would have the propensity to cause seeenotional distress; and it does not allege
negligence that endangered eithaiiiff's physical safety or caudeeither Plaintiff to fear for
his or her own physical safety. kémver, like claims for IIED, a claim for negligent infliction of
emotional distress can be assematly as a last resort, and shiblle dismissed if plaintiff can
assert liability based on the same facts aeincumstances under another cause of action. As
previously discussed, Plaintiff Mervat’s allegagdhat she was mistreated while in police custody
should have been asserted as a claimisfreatment duringretrial detentionsee, e.g.Darnell,
849 F.3d at 29-3a\imkoff 751 F. Supp.2d at 463-64art, 2013 WL 6139648, at *7-8, and thus
cannot be pursued under a theory of negitgnfliction of enotional distress.
For these reasons, the Court dismisses Plaintiffs’ claims for negligent infliction of

emotional distress.
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5. PrimaFacie Tort

To plead a claim gbrima facietort, a plaintiff musallege: “(1) the intentional infliction
of harm, (2) which results in sgatdamages, (3) without any excusgustificaton, (4) by an act
or series of acts which walibtherwise be lawful.”Berland v. Chi 38 N.Y.S. 3d 57, 59 (App.
Div. 2016). Plaintiffs’ claim forprima facietort fails for two reasons. First, allegations that
generally “amount[] to a claim oémotional distress,” which is lalhat Plaintiffs’ allege in
connection with their claim fgorima facietort (Compl. § 164), “are inflicient to allege special
damages.”ld. Second, a claim gdrima facietort must be predicated on allegations of acts that
“would otherwise be lawful . . but for defendant’s disinterested malevolendglien v. United
States 854 F.2d 622, 627-28 (2d Cir. 1988Plaintiffs do not make any such allegations.
Plaintiffs’ claims forprima facietort are dismissed.

6. Negligent Hiring, Retention, Training, and Supervision

Plaintiffs assert separate claims agathst City, acting through the NYPD, for negligent
hiring/retention and negligent training/supervisidio. state a claim for negligent hiring, retention,
training, or supervision, a plaifftmust plausibly allege, in addition to the elements of standard
negligence, that “(1) the tort-feasor and thieddant were in an employee-employer relationship,
(2) the employer knew or should have known ef émployee’s propensity for the conduct which
caused the injury prior to the injury’s occurcen and (3) that the tovas committed on the
employer’s premises or with the employer’s chatteEirens v. Lutheran Chur¢885 F.3d 232,
235 (2d Cir. 2004) (internal citations and quotation marks omitted). Such a claim cannot be
sustained, however, when the defendant actsmititie scope of his or her employmeBke, e.q.

Newton v. City of N.Y681 F. Supp. 2d 473, 494-95 (S.D.N.Y. 2010).

25



Here, other than alleging that Defendank@ad the “John Doe” officer defendants were
employed by the NYPD, Plaintiffs fail to alleg@y facts to support any other element of their
negligent hiring/retention and negligent trainingpsrvision claims. For example, the Complaint
does not allege any specific facts concerning the hiring, retaining, training, or supervising of any
officer who allegedly engaged imisconduct with respect to dtiffs—let alone any facts
showing that the NYPD “knew @hould have known dghe [officers’] prope@sity for the conduct
which caused [Plaintiffs’ alleged] injury”— as walbe required to plausiplallege this claim.
Kenneth R. v. Roman Catholic Diocese of Brogkbgd N.Y.S. 2d 791 (App. Div. 1997).

Furthermore, Plaintiffs expressly alletieat Defendant Ock and the “John Doe” officer
defendants were acting within the scope of their eyipént at all times in dealing with Plaintiffs.
(Compl. 111 15-17.) For this reason alone@jmiffs’ claims should be dismisse8ee Newtar681
F. Supp. 2d at 494-95. However, Rtdfs argue that their claimill into an exception to the
general rule that such claimsneet be sustained when a defendssts within the scope of his or
her employment.  Plaintiffs argue thateith negligent hiring/retention and negligent
training/supervision claims survive because tffears involved in their arrests and detention
“evidence[d] a high degree of moral culpability” sufficient to demonstrate “gross negligence” in
hiring, training, or supervising the officers. (PBt. 23.) The Court rejects this argument because
the Complaint neither specifically allegesrdgs negligence” nor facts supporting such an
inference. $eeCompl. §f 166-70.)

Accordingly, Plaintiffs’ negbent hiring/retention and gégent training/supervision

claims are dismissed.
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7. Dismissal of Claims Against the NYPD
The New York Police Department (“NYPD”) s non-suable agency tfe City of New
York. Jenkins v. City of N.Y478 F.3d 76, 93 n.19 (citing N.Y.C. Charter 8§ 396). Accordingly,
Plaintiffs’ purported claims aanst the NYPD are dismissed.

V. Defendants’ Motion for Summary Judgment

Defendants move under Fed. R. Civ. P.f66 summary judgment on the following
claims: (i) Plaintiffs’ claims of false arresnd false imprisonmeninder 42 U.S.C. § 1983 and
State law, (ii) Plaintiffs’ clans for malicious prosecution under 42 U.S.C. § 1983 and State law,
(ii) Plaintiffs’ claim for failureto intervene pursuant to 42 U.S&1983, (iv) Plaintiffs’ claims
for excessive force under 42 U.S.C. § 1983, (@)rféffs’ State law clans for assault, and
(vi) Plaintiffs’ State law claims for battery.

A. Legal Standard

Summary judgment may be granted only wheeedlis no genuine issue as to any material
fact and the moving party is engitl to a judgment as a matterlaWw. Fed. R. Civ. P. 56(c).
In ruling on a motion for summary judgment, @ug must resolve all ambiguities and draw all
factual inferences in favor of the nonmoving paricClellan v. Smith439 F.3d 137, 144 (2d
Cir. 2006). “To grant the motion, the court mdstermine that there iso genuine issue of
material fact to be tried.'ld. (citing Celotex Corp. v. Catret477 U.S. 317, 322-23 (1986)). A
genuine factual issue exists where the “evidenceclsthat a reasonable jucpuld return a verdict
for the nonmoving party.” Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). The
nonmoving party cannot defeat summary judgmant‘simply show[ing] that there is some
metaphysical doubt as to the material fackddtsushita Elec. Indus. Co. v. Zenith Radio Corp.,

475 U.S. 574, 586 (1986), or by a factual angat based on “conjecture or surmisBryant v.
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Maffucci, 923 F.2d 979, 982 (2d Cir.1991). “[What] igjuered [from a nonmoving party] is that
sufficient evidence supporting theached factual dispute be shownremuire a jury or judge to
resolve the parties’ differing versions of the truth at tri&#difst Nat'l| Bank of Ariz. v. Cities Serv.
Co.,391 U.S. 253, 288-89 (1968). “Credibility assessts, choices between conflicting versions
of the events, and the weighing of evidence argersafor the jury, not for the court on a motion
for summary judgment.’Fischl v. Armitage128 F.3d 50, 55 (2d Cir. 1997).

B. Analysis

1. False Arrest and Imprisonment

“A §1983 claim for false mest [or false imprisonmenf] resting on the Fourth
Amendment right of an individli# be free from unreasonablézaees, including arrest without
probable cause, is substantidly same as a claim for false arrest under New York l&eYyant
v. Okst 101 F.3d 845, 852 (2d Cir. 1996eJenkins v. City of N.Y478 F.3d 76, 84 (2d Cir.
2007) (citingWeyant 101 F.3d at 852)). To prevail oncéaim of false arrest or unlawful
imprisonment, a plaintifimust prove that “(1) the defendant intended to confine the plaintiff,
(2) the plaintiff was conscious of the confinemh, (3) the plaintiffdid not consent to the
confinement, and (4) the confinentemas not otherwise privileged.Savino v. City of N.Y331
F. 3d 63, 74 (2d Cir. 2003) (quotation omitted)The existence of probable cause to arrest
constitutes justification and ‘is a complete defense to an action for false arvéey&nt 101 F.3d

at 852 (quotation omitted). Furthermore, “[w]heisection 1983 plaintiff is convicted after trial

4 Under New York law, false arresné false imprisonment are “synonymous.”
Posr v. Doherty944 F.2d 91, 96 (2d Cir. 199%ee also Singer v. Fulton Cnty. She® F.3d
110, 118 (2d Cir. 1995) (“The common law tort of fadseest is a species of false imprisonment.”)
(citing Broughton v. State37 N.Y.2d 451, 456 (1975)Mitchell v. Home 377 F. Supp. 2d 361,
371 n.3 (S.D.N.Y. 2005) (“The righagainst false imprisonment in the criminal prosecution
context extends only to pre-trial detentiorgndering false arrest and false imprisonment
synonymous.”).
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on the underlying charge, or wharplaintiff pleads guilty to # underlying or a lesser charge,
these factaloneprovide sufficient evidence that probableisa existed at the time of arrest and
preclude a false arrest claim under Section 1988virtado v. Gillespig2005 WL 3088327, at *4
(E.D.N.Y. Nov. 17, 2005) (imrnal citations omittedaccord Butron v. Cnty. of Queens Police
Dep’t, 1996 WL 738525, at *2 (E.D.N.Y.d2. 23, 1996) (collecting casesge also New York v.
Plunkett 971 N.E. 2d 363, 366 (N.Y. 2012) (reiteratinghpiple of New York law that “solemn
act of entering a [guilty] plea . . . suffic[es] asanviction”). Indeed, application of the common
law defense of conviction to preclude a false sirctaim where the defendant pled guilty to a
crime arising from the arrest is well establdheven where the plea is to a lesser chaf®ee
Cameron v. Fogarty806 F.2d 380, 386-89 (2d Cir. 198@stablishing that even though a
conviction does not always preclude a midor false arrest under principles refs judicataor
collateral estoppel, the “commonwladefense of conviction” t@ false arrest claim provides
immunity to the arresting police officelJphnson v. City of N.Y551 F. App’x 14,15 (2d Cir.
2014) (citingCameron; Timmins v. Totp91 F. App’x 165, 166 (2d Cir. 2004) (summary order)
(“[1In this Circuit, a plaintiff cannot establish wififalse arrest or maliciss prosecution] claim if
he pleads guilty to a lesser offemqmesuant to a plea agreement.” (citMgietta v. Artuz84 F.3d
100, 102 n.1 (2d Cir. 1996)).

The Court grants Defendants’ motion for suamnjudgment on Platiifs’ false arrest
claims on multiple independent grounds.

First, Plaintiffs’ decision to plead dty to Penal Law 240.20 Disorderly Conduct
“provide[s] sufficient evidence that probable caudstexr at the time of arseand preclude a false
arrest claim.” Feurtadg 2005 WL 3088327, at *4. Seekingdwoid summary judgment on this

ground, Plaintiffs argue that thélgave not had a full and fair oppartity to litigate [the] issue of
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probable cause,” and that their false arrest clainot precluded becauieey pleaded guilty to a
different charge (Disorderly Condt) than the offenses for whigdhey were allegedly arrested
(Assault, Endangering ¢hWelfare of a Child, and Harassmjen(Pls.” Br. 27-28 (emphasizing
that Plaintiffs pleaded guilty to a different charge than “any offenses for which they were arrested”)
Neither of these arguments is availing. The thet Plaintiffs have not litigated the issue of
probable cause is irrelevant basa the Court’s ruling is not ad on a finding of collateral
estoppel based on their guilty pleas, but rather, thet@olds that Plaintiffs’ claims of false arrest
are precluded because their entry of a guilty ptewstitutes a criminal conviction, which, in turn,
creates an irrebuttable presumption of probable dauseest for purposes affalse arrest claim.
Feurtadg 2005 WL 3088327, at *4utron, 1996 WL 738525, at *2. ®d the distinction that
Plaintiffs draw between the offense to which tipdyaded guilty and those “for which they were
arrested” (PIs.’ Br. 28) is equally immaterial. It is well established that “a claim for false arrest
turns only on whether probable cause existed to ateéshdant, and thatig not relevant whether
probable cause existed with respaxteach individual charge, ,oindeed, any charge actually
invoked by the arresting officer at the time of arresegly v. Couchd39 F.3d 149, 153-54 (2d
Cir. 2006)'®

Second, Plaintiffs’ claim of false arrest fdilscause, as a matterlaiv, Defendant Ock is
entitled to qualified immunity othe false arrest claim. Under the doctrine of qualified immunity,

Ock cannot be held liable for falsely arresting Plaintiffs unless (1) his conduct “violate[d] clearly

15 plaintiffs cite no authority for their conteatis that their guilty jglas to an offense other
than the ones for which were arrested do ntabéish probable cause for purposes of the false
arrest claims. Nor do they acknowledge @ameron, Jaegland the numerous other reported
and/or precedential Second Circaitthority that directly contradis their argument. The Court
again cautions Plaintiffs’ counstl research his arguments andils before asserting them to
avoid frivolous ones, such as this, as the case proceeds.
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established statutory or conational rights of which a esonable person would have known,”
and (2) it was “objectively unreasonabfor him to believe that his aohs were lawful at the time
of the alleged actJenkins v. City of N.Y478 F.3d 76, 87 (2d Cir. 2007). As applied to a claim
for false arrest alleging lack of probable causkich is what Plaintiffs allege here, qualified
immunity insulates a police officer from liabilitlyit was “objectively reasonable” to believe that
probable cause existed to arrest, if there was “arguable probable cause.”

Given the record evidence here, the Court kates, as a matter of law, that Defendant
Ock had arguable probable causearrest Plaintiffs for th events on January 7, 2015. Ock
received an eyewitness report from Harris statiag $1v. had been assaulted by both Plaintiffs,
who were still on the scene. Generally, this kihe@yewitness report alerwould be sufficient to
establish probable cause, where the officer hagason to question the wess’s veracity or the
reliability of his or her accountSee, e.gMartinez v. SimonettR02 F.3d 625, 634 (2d Cir. 2000);
Wahhab v. City of N.Y386 F. Supp. 2d 277, 287 (S.D.N.Y. 200&e also Celestin v. City of
N.Y, 581 F. Supp. 2d 420, 431 (E.D.N.Y. 2008) (“a pesiphoto identification by an eyewitness
is normally sufficient to establish probable ceitiexcept where the idéfication procedure is
“too unreliable to establish probable causE'gnetta v. Crowley460 F.3d 388, 395 (2d Cir. 2006)
(noting that probable cause may eatst if there are doubts as totmess’s veracity). Plaintiffs
seek to raise doubts about the reliabibfyHarris’s eye-witess report, allegingnter alia, that
Defendant Ock and the NYPD weagvare of a longstanding patteof harassment by Harris of
Plaintiffs, which should have prompt€&tk to discredit Harris’'s repoadf assault. (Pls.” Br. 26.)
But these arguments about the history of antagorbetween Harris and Plaintiffs are largely
beside the point, in light of éhvideo footage that S.V. showed to Ock before any arrests were

made. That video—the authenticity of whichaiRtiffs do not dispute—elarly depicts Plaintiff
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Mohammed yelling offensive language at Harris, deplicts Plaintiff Mervastriking at S.V. with
her right hand. Regardless of the history that heaye precipitated the aftation that day or the
alternate version of events that Plaintiffs nfegve provided to Ock at the scene, there is no
guestion that Harris’'s report, combined with S.V.’s video, proviaekkastarguable probable
cause to arrest Plaintiffs, such that Ock is euwtittequalified immunity with respect to the arrest.
Plaintiffs’ claims of false arrest and imgoinment therefore fail on this additional grodfd.

Accordingly, Plaintiffs’ claims of false e¥st and imprisonment are dismissed with
prejudice.

2. Malicious Prosecution

To prevail on a claim of malicious proseautj a plaintiff mustprove that “(1) the
defendant either commenced or continued ianinal proceeding against him; (2) that the
proceeding terminated in his favor; (3) that there was no probable cause for the criminal
proceeding; and (4) that the criminal prodagdwas instituted with actual malice.Posr v.
Doherty, 944 F.2d 91, 100 (2d Cir. 1991A claim for maliciougprosecution under 42 U.S.C.
§ 1983 is substantially the same as a claimnfalicious prosecution under New York law.
See Savino v. City of N,831 F.3d 63, 72 (2d Cir. 2003).

The Court easily grants Defendants’ motfon summary judgmentn Plaintiffs’ claims
for malicious prosecution because the prosecuticatsRHaintiffs challenge did not “terminate]]
in [their] favor.” Posr, 944 F.2d at 100. “A termination [of criminal proceedings] is not favorable

to the accused . . . if the atge is withdrawn or the presution abandoned pursuant to a

16 Having found that Defendant Ock is entittedqualified immunity on Plaintiffs’ false
arrest and imprisonment claims thre basis that he had arguaptebable cause, the Court need
not address whether the record estabiish®bable cause as a matter of laBee Costello v.
Milano, 20 F. Supp. 3d 406, 419 n.12 (S.D.N.Y. 2014).
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compromise with the accused.Poventud v. City of N.Y750 F.3d 121, 131 (2d Cir. 2014).
Plaintiffs concede that their prosecution foe tevents of January 7, 2015, terminated in an
Adjournment of Dismissal “in exchange fpteading guilty to Peha_aw 240.20 Disorderly
Conduct [and] perform[ing] two days of comnitynservice.” (PCS 1 101.) This “exchange”
precludes Plaintiffs from pursug a claim of malicious prosecaoti based on the events of January
7, 2015.Poventud 750 F.3d at 131. Furthermore, this rapplies even though Plaintiffs pleaded
guilty to a lesser offense than those chdrgethe initial criminal complaint.See id.(citing
DiBlasio v. City of N.Y.102 F.3d 654, 657 (2d Cir. 1996)).

Accordingly, Plaintiffs’ malicious prosecution claims are dismissed with prejddice.

3. Excessive Force

To prevail on a 8 1983 claim ekcessive force, a plaintiffiust show that the defendant
used physical force against her that was @bjely unreasonable ithe circumstancesHayes
v. Cnty. of Sullivan853 F. Supp. 2d 400, 43X (S.D.N.Y.2012) (citingGraham v. Conngqr
490 U.S. 386, 394-95 (1989 To determine whaer the use dorce was unreamable, a court
must consider the specific fadts each case, “including the seitg of the crime at issue,
whether the suspect poses an imratathreat to the safety of th#ficers or othes, and whether
[the suspect] is actively resisting arresattempting to evadarrest by flight.” Hayes v. N.Y.C.
Police Dep’'t(“Hayes), 212 F. App’x 60,61 (2d Cir. 2007) Whendeciding whether the use of
force was reasonable in a giverseaa court “[must] allow[] for théact that police officers are
often forced to make $ipsecond judgments. . about the amount of fog that is neessary in a

particular situation.”Plumhoff v. Rickard134 S. Ct. 2012020 (2014). Howeer, “[o]fficers

17 Again, given the obvious, undisputed, afatal defect in Plaintiffs’ malicious
prosecution claims, the Court is concerned alimeitdiligence of Plaintiffs’ counsel in bringing
these claims in the first place.
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may not . . . gratuitously inflict pain in manner that is not a asonable regmse to the
circumstances.’Diaz v. City of N.Y.2006 WL 3833164, at *6 (E.N.Y. Dec. 29, 2006) (citing
Amnesty Am. v. Town of W. Hartfp@61 F.3d 113124 (2d Cir. 2004)).

Plaintiff Mervat allege®¥ that she was subjected to excesdorce in the form of overly
tight handcuffs and aggressive pushing. (ComplLHB120.) Mervat asserthat these acts of
excessive force occurred while she was at theitedsin the custody of an unidentified police
officer. (Compl. 11 36, 43.) Mervéirther asserts that she compé&d to the officer about how
tight the handcuffs were, and that she suffered lmgias a result. (PCS3%.) At the same time,
however, Mervat admits in her RU66.1 Statement thahe did not sufferrgy significant physical
injury as a result of being pushed by the offiggtls.” Response to DCS { 56.) Mervat’s hospital
records also indicate thdhere was no redness or brumgito Mervat.” (DCS 59

Defendants argue that summary judgmentoadlervat’'s claim ofexcessive force is
appropriate because neither a &ngush, nor an allegation ofjtit handcuffs, is sufficient to

sustain an excessive force claim, where thenpfadoes not demonstratny resulting physical

18 Although the excessive force claim nominaligs been alleged by both Plaintiffs, the
Complaint contains no allegations suggestimy aise of excessive force against Plaintiff
Mohammed. To the extent the Complaint attertptdlege an excessive force claim on behalf of
Mohammed, that claim is dismissed. The Gaacordingly addressesetlexcessive force claim
only as to Plaintiff Mervat.

19 Hospital records are admissible under the business records exceptenParks V.
Blanchette 144 F. Supp.3d 282, 292 (Bonn. 2015) (finding medical records submitted by
defendants in connection with summary judgimeotion would be admissible under business
records exception provided they medbe requirements of Fed. R. Evid. 803(6g. “the
documents must have been made near thedirtiee recorded event by someone with knowledge
and must have been kept in the cowseegularly conducted business activityGjssinger v.
Yung 2007 WL 2228153, at *4 (E.D.N.Y. July 31, 20071 @roperly authentiated and created
in the regular course of business contempeoasly with the occurrence by a person with
knowledge, medical records can be ashitile as business records.” (citiigdges v. Keane386
F. Supp. 352, 356 (S.D.N.Y. 1995))). Plaintiffs also have not objected to the admissibility of
Plaintiff Mervat's hospital records for purpesof Defendants’ somary judgment motion.

34



harm. (Def.’s Br. 33-35.) The Court agrees. Taw is clear that “[n]oevery push or shove,
even if it may later seem unneasary in the peace of a judgelsambers, violas the Fourth
Amendment.” Graham v. Connqr490 U.S. 386, 3971989) (quotingJohnson v. Glick481
F.2d 1028, 1038d Cir. 1973))see Haye212 F. App’x at 61. Memt’s assertion that she was
“pushed and shoved” by an eswogtofficer after her aest—in the absence of an assertion that
she was pushed to the ground or physidajlyred in any way—igxactly the kind ofle minimus
force that cannot suppod constitutional claim. See, e.g.Nogbou v. Mayrose2009 WL
3334805, at *6-7 (S.D.N.YOct. 15, 2009) (grantghdefendants’ motion for summary judgment
on excessive force claim, whereapltiff asserted that police ofers kicked him, dragged him
out of a cardboard boxnd “violently pushed” him into aambulance, but no jury was shown),
aff'd, 400 F. App’'x 617, 619 (2d Cir. 2010Petway v. City of N.Y2014 WL 839931, at *8
(Mar. 4, 2014) (granting defendahmotion for sumrary judgment on excessive force claim,
where plaintiff admitted that he received a “slighbve” causing himo physical paimr injury).
Furthermore, even crediting Mervat's claim tisaie suffered bruising from being handcuffed
too tightly, the Courttdl finds that summary judgment is pgpriate becauses a matter of
law, “tight handcuffing doesot constitute excessive faainless it causes injuribsyond pain
and bruising” See Higginbotham \City of N.Y, 105 F. Supp. 369677 (S.D.N.Y. 2015)
(emphasis added)ifmg cases).

Accordingly, Plaintiff Mervat's claim of eoessive force is dismissed with prejudice.

4. Assault and Battery

Under New York law, dattery is an “intentinal wrongful physical contact with another
person without consentl’ederman v. Adamg5 F. Supp. 2d 259, 2§8.D.N.Y. 1999) (quoting

Charkhy v. Altman678 N.Y.S. 2d 40, 41 (Ap Div. 1998)). Inthe context of a police arrest, if
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the arrest is determined to be unlawful, “arse of force against aghtiff may constitute a
battery, regardless of whetheretliorce is considered reasotalas appliedduring a lawful
arrest.” Micalizzi v. Ciamarra 206 F. Supp. 2864, 581 (S.D.N.Y. 2004kiting cases). Under
New York law, an assault is “an intentionab@ing of another persom fear of imminent
harmful or offensive contact.”Girden v. Sandals Int'1262 F.3d 195, 2082d Cir. 2001).
However, “where an arrest sipported by prolide cause, an officer will not be liable under
theories of assault and battery the use of physical force whemd to the extent she or he
reasonably believes it is nesary to effecthe arrest.” Ladoucier v. City of N.Y2011 WL
2206735, at *6 (S.D.N.YJdune 6, 2011) (quotan and internal arations omitted).

Here, given that probable cause existed to arrest both Pla&hsffipra their claims of
assault and battery canrtm# sustained, unlessethcan show that Defendant Ock used a degree
or type of force to effect thearrests that he believed to bereasonable at the time. For the
reasons previously discussedhie context of Plaintiffs’ exces® force claims, the Court finds
that Plaintiffs have ngbut forth sufficient evidence to raisematerial factuatlispute as to the
reasonableness of the force thak@sed during Riintiffs’ arrests!

Accordingly, Plaintiffs’ claims for assaudind battery are dismged with prejudice.

5. Failure to Intervene

“[Llaw enforcement officials have an affirinae duty to intervene to protect against the

infringement of constitutional rights from condwctmmitted by other officers in their presence.”

20 Although the Complaint contains no allegatisnggesting assault or battery of Plaintiff
Mohammed, the Court addresses this claim dtb Plaintiffs because the legal impediment is
common to them both.

21 Again, however, this analysis is entiraljstinct from, and does not foreclose, the
possibility that Plaintiff Mervat can establishckim of unconstitutionatonditions of pretrial
detention based on her treatmbptNYPD officers after her arrest.
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Curley v. Village of Sufferr268 F.3d 65, 70 (2d Cir. 2001). Aach for failure to intervene is a
derivative claim, in the sense that it must be jagdd on another officer’s actual violation of a
plaintiff's rights. See Briukhan v. City of N,Y147 F. Supp. 3d 56, 62 (E.D.N.Y. 2015) (citing
Wieder v. City of N.Y569 F. App’'x 28, 30 (2d Cir. 2014)).

Although it is unclear which officerare the subject of Plaintiffi@ilure to intervene claim,
what is clear is that based on the Court haeitiger dismissed or granted summary judgment on
Plaintiffs’ claims of false arresind imprisonment, malicious proséon, excessive force, assault,
and battery, intentional inflictioof emotional distress, negligent infliction of emotional distress,
andprima facietort, no officer can beolund liable for failing to interene with respect to those
claims. The only claims that calktill give rise to failure tontervene liability are Plaintiffs’
claims based on free exercise, religious diseration, and pre-trial conditions of confinement
(should Plaintiff Mervat add the latter claimpgain, though, the non-intervening officers have
yet to be identified. Furthermore, it is importantRaintiffs to keep imind that Defendant Ock,
who is the only officer nangein this matter thus facannotbe held liable for failing to intervene
with respect to conduct in which he lkeged to have participated directlgeee.g, Clay v. Cnty.
of Clinton 2012 WL 4485952, at *14 (N.N.Y. Sep. 27, 2012) (granting motion for judgment on
the pleadings as it relates to plaintiff's failureintervene claim becauseetiplaintiff “fail[ed] to
distinguish which . . . Defendant was responsfbleactually violating Plaintiff's constitutional
rights and which, if any, Defenddfiailed to intervene to prevent such violations from occurring”).

Accordingly, Defendants’ motion for summandgment is granted on Plaintiffs’ claim for

failure to intervene to the extent that thiainl is based on any of the dismissed claims.
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V. Injunctive Relief

Having ruled that Plaintiff Mervat’'s claimsnder the New York and U.S. Constitutions
may proceed against the City, the Court widldeess the City’s argume that Mervat lacks
standing to seek injunctive refiin this action. (Defs.” Br. 14-15.) Toestablish standing for
injunctive relief, a plaintiff musallege a likelihood that the lawful conduct on which her claims
are based will occur again in the futur@ity of Los Angeles v. Lyond61 U.S. 95, 105 (1983).
The plaintiff must allege a thaé of future injury that is'both ‘real and immediate,” not
‘conjectural’ or ‘hypothetical.” Shain v. Ellison356 F. 3d 211, 215 (2d Cir. 2004) (quoting
O’Shea v. Littleton414 U.S. 488, 495-96 (1974)).

Mervat concedes that her claim for injunctive relief is subject to these limitations
(Pls.” Br. 18-20), but arguesdahshe has pleaded a likelihoodewsicountering the same unlawful
conduct because she and Mohamrfeed in constant and consistecommunication with Police
Officers of the 104 precinct as a result o thngoing disputes between themselves and their
neighbors.” (Pls.” Br. 19.Defendants counter thistervat “do[es] not allege. . that Mervat has
ever been arrested again or is likely tarb¢he future.” (Defs.” Reply Br. 5.)

The Court agrees with Defendants. Even wigwthe pleadings in thlight most favorable
to Mervat, she has failed to allege any facts suggesting a likelihood that she will be arrested again
in the future and subjected to the same polichading to remove her headscarf in the presence
of male police officers during astprocessing. Although Mervatedes “constant and consistent
communication with” the NYPD, she does not offer aagicrete reason to expect that she will be
arrested again in the fui (Pls.’ Br. 19.) Moraver, Mervat concedesat) two months after she
was arrested, the NYPD promulgated Interind€r29, which establisdenew protocols that

permit arrestees to be photograghlogitside the presence of offisaf the opposite sex due to their
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religious beliefs. (PCS, Ex. D@t 1.) This change in NYPD policy further underscores Mervat'’s
failure to plausibly allege thathe will be the victim of theame unlawful conduct on which her
religious discriminabn claims are based.
For these reasons, the Court holds that PfaiMervat does not have standing to pursue
injunctive relief in this caseSee Lyons461 U.S. at 1055hain 356 F.3d at 215.
VI. Conclusion
For the foregoing reasons, the Ciaynants Defendants’ motion part and denieisin part.
The parties shall submit a proposed joirtestuling order no later than April 14, 2017.
SO ORDERED.
/sl Pamela K. Chen

Pamela K. Chen
United States District Judge

Dated: March 31, 2017
Brooklyn, New York
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