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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

THOMAS BUTTARO

Plaintiff, MEMORANDUM AND ORDER
15€V-5703
- against-

THE CITY OF NEW YORK, DANIEL A. NIGRO,
individually and in his capacity as Commisson
of The New York City Fire Departmerand

PAUL WASHINGTON, individually and in his
capacity as Captain in the New York City Fire
Department

Defendars.
GLASSER, Senior United States District Judge:

Defendants move for reconsideration of this Court’s decision in Buttaro v. Cityvaf N

No. 15CV-5703, 2016 WL 4926179 (E.D.N.Y. Sept. 15, 20{@reinafter the “M&O”) which
granted Defendants’ motion to dismiss Plaintiff's complaint on albhetclaim Plaintiff's sole
surviving claim alleges thatefendants Washington, Nigro and the City of New York (together,
the “Defendantsj’violated his rights under the First Amendment ofliiméted States

Constitution by retaliating against him feiatements he made during the October 1, 2012
fairness hearing before the United States District Couth#®oEastermistrict of New York.

Plaintiff has not opposed this motion for reconsideration, nor has he responded to Defendants’

attempts to contact him via telephone and voicemail. ECF 39. Defendants’ motion id deeme

fully briefed and unopposedand is now addressed by the Court.

1 Someprocedural developments have occurred since issuance of te ND& September 23,
2016, Plaintiff’'s attorney moved to withdraw, citing a breakdown in the attorne/clie
relationship, and to stay the case. ECF 26. In response, this Court issued an orgeesfinge
more information from Plaintiff's attorney in support of their motion, (2) requitiag hew
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The Local Civil Rules of this court provide that a party may seek reconsideration of an
order upon “setting forth concisely the matters or controlling decisions which tbetisges
the Court has overlooked'ocal Civil Rule6.3. Reconsideration may betjisd by an
“intervening change of controlling law, the availability of new evidencé®need to correct a

clear error or prevent manifest injusticé/irgin Atl. Airways v. Nat'l Mediation Bd.956 F.2d

1245, 1255 (2d Cir. 19923eealsoBrown v. Gty of N.Y., 622 F. App'x 19, 19 (2d Cir. 2015).

Further, “so long as the district court has jurisdiction over the case, it pasgassrent power
over interlocutory orders, and can reconsider them when it is consonant with justicetb do s

United States v. LORusso, 695 F.2d 45, 53 (2d Cir. 1$82glsoUnites States Werry, 487

F.2d. 600, 604 (3d Cir. 1973); Liberty Media Corp. v. Vivendi Univ. S.A., 842 F.Supp.2d 587,

592 (S.D.N.Y. 2012). The M&O, which denied Defendants’ motiondmdis in part, is an
interlocutory order over which this Court maintains jurisdiction g correct as justice

requires Vera v. Republic of Cuba, 802 F.3d 242, 246 (2d Cir. 2015) (“A final decision is one

counsel appear on Plaintiff’'s behalf by November 16, 2016, or else he would be deemed to be
proceedingro se, (3) ordering that an amended complaint be filed within three weeks of new
counsel’s appearance, and (4) ordering that Defendants’ motion for reconsmeedfiled

within threeweeks after the amended complainafier notification that an amendieomplaint

was no longer contemplated. ECF 28.

On November 16, 2016, the Court granted counsel’s uncontested motion to withdraw and
granted Plaintiff’'s application for an extension of time to retain new counsélDacember 29,
2016. ECF 32. On December 28, 2016, Plaintiff requested a second extension of time to retain
new counsel (ECF 33), which request was denied. ECF 34. Buttaro was deemed to be
proceedingro se, and allowed until February 2, 2017 to file an amended complaint as to his
equal potection claim only.ld. Buttaro never filed an amended complaint, and the equal
protection claim isiowdeemed dismissgulrsuant to the M&O. InsteaButtaromoved for an
opportunity to contest the reasons given by his former counsel for the breakdown in their
relationship (ECF 35), which motion this Court denied. ECF 36. Defendants then tiegkly fil
this motion for reconsideration of the M&O. ECF 37. Plaintiff was to oppose the motion by
March 13, 2017, but failed to do so. ECF 39.



that ends the litigation on the merits and Esawmothing for the court to do but execute the

judgment.” (internal citation and quotation omitfedeealsoLuv n’ Care, Ltd. v. Regent Baby

Prods. Corp., 986 F.Supp.2d 400, 411 (S.D.N.Y. 2013) (a motion grgatitig summary

judgmentis not a final order). Bving reconsidered the factsset forthin the complaint, and

for the reasons stated herein, the Court grants Defendants’ motion.

While familiarity with the factual background amtite M&O is assumed, a bri¢imeline

of the relevant eventtaken from the Complaint (ECF 1, “Compilt.i$,necessartio address the

propounded arguments:

2011

May 6, 16 & 21, 2012

May 22, 2012

June 14 & 28, 201:

September 21, 201

October 1, 201-

October 8, 201-

October 12, 201:

Buttaro begins wearing the M.A.D.D. and Merit MatteshiHs
(the “t-shirts”). Complt. at T 38.

Buttaro is involved in three separate confrontations regarding
t-shirts. Id. at 1950-69. Most of these confrontations involve
Officer Shawn L.Thomag(“Thomas”), who was named as a
defendant but dismissed from the case for reasons indicated in
the M&O. M&O at p. 18.

Thomas filesa complaint with the EEOC regarding Buttare’s t
shirts. Complt. at { 70He withdravsthe complaint a few days
later.

TheFire Department issues two orders reiterating its anti
retaliation and ariliscriminationpolicies, andstatingthe
importance of strict compliance wiepartment rules, including
its uniform policy.

Thomas spots Buttaro wearing an unauthorizeuirt-at the
firehouse.Id. at  89.

Buttaro testifis at the fairness hearindd. at § 80.

Thomastakesa photo of Buttaro wearing an unauthorizesthitt
in the firehouseld. at  82. Later that same dagfendant
Washington report® the EEO office that he received a
complaint about Buttaro’sghirt from a firefighter in his
command, Thomasld. at  83.

The EEO office notifie8uttaro that hés being investigated for
creating a hostile work environment on four specific dates in

3



2012: May 6 and 16, September 21 and Octobéd.Gat 1187-
88.

Between May and Augus The EEO office designateButtaro as “not in good standihdd.
2013 at 1 94.

September 19, 201 TheEEO office files formal charges againButtarofor (1)
creating a hostile work environment) §&ilure to wear
departmentssued clothes and (3) failure to comply with a
department orderld. at 1 95.

January 13, 201! Following a five day hearingn administrative law judgesues
a report recommeiag Buttaro’s termination Id. at 96 ECF
14-2.

February 10, 201! Defendant Nigro, th€ire Department’s commissioner,
terminate Buttaro’s employment Complt.at 97

To statea claim offirst amendment retaliation, Buttaro must plead “that: (1) his speech or
conduct was protected by the First Amendment; (2) the defendant took an adverse autgin ag
him; and (3) there was a causal connection between this adverse action and ttexdprotec

speech.” Matthews v. City of New York, 779 F.3d 167, 172 (2d Cir. 20i&g(nal citation and

guotationomitted). Defendant@rgue the Gmplaint fails to pleaé causakonnection between
Buttaro’s statements at the fairness hearing and the adverse actions leel stufttead,
Defendants say that the adveastionswere causetly, and related solely {d®uttaro’st-shirts,
which this court has alreadheldwas not protected speech unttex First Amendmerdand
cannot serve as the basis Buttaro’s retaliation claimM&O at p. 14.

“[P]roof of causation can be shown either: (1) indirectly, by showiagthe protected
activity was followed closely by discriminatory treatment, or through otheurcistantial
evidence such as disparate treatment of fellow employees who engagedbincsinduct; or (2)
directly, through evidence of retaliatory animusedied against the plaintiff by the defendant.”

Gordon v. NYC Bd. of Educ., 232 F.3d 111, 117 (2d Cir. 208&9alsoLittlejohn v. City of

N.Y., 795 F.3d 297, 319 (2d Cir. 2015). Uperexamination of the chronology of events, the
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Court finds that the @nplaint isindeed devoid of allegatiomsusally linking Plaintiff’'s speech
at the fairness hearing to any adverse employment action.

In pleading a causal connection, Plaintiff alleges that Thomas and Washington faided a
abetted” each other to photograph Buttaro wearing the t-shirt on October 8, 201 2lseythat
could file a “bogus” EEO complaint in retaliation for Buttaro’s speech at theet@rhearing the
week before. Compilt. at 11 82-86, 9o the contrarythe Complaint indicatethat Buttao’s
repeated decision to wear the offendirgitts was the sole animating factor driving BEO
complaint, investigation, charges and his ultimate termination, and pleé&aststo inferthat
Buttaro’s statement at the fairness hearing was “at éesisbstantial motivating factor in the

adverse employment action[s]” he suffered. Garcia v. Hartford Police, D8ptF.3d 120, 130

(2d Cir. 2013). Incidents involving Buttaro’shirtslong predated the fairness hearing, and
Buttaro wagphotographedavearing theunauthorized t-shirt hours before the EEO complaas
madeon October 8, 2012. The EEO complainvestigationcharges and termination all related
to the tshirts,with no mention of the fairness hearin@ather, it is clear thadefendais were
offended by the shirtsandattemptedo enforce a prohibition of them consistently, bb#iore

andafter Plaintiff engaged in protected speech at the heaBiege.q.Garcig 706 F.3d at 131;

Clark Cnty. Sch. Dist. V. Breeden, 532 U.S. 268, 272 (2001).

On the other hand, indirect causation can be shown through disparate treatment or
temporal proximity.“[A] plai ntiff can rely onthe mere temporal proximity between an
employer’s knowledge of protected activity and an advenggloyment actiorut in such
cases, courtsniformly hold that the temporal proximity must be very closgdams v. Ellis
09-CV-1329, 2012 WL 693568, *16 (S.D.N.Y. Mar. 2, 2012) (internal quotations and citations

omitted) Even if the fairness heagrand initiation of the EEO investigation wer@verse



actions andemporally proximateo infer a causal link between the two, that Buttaro wore an
infringing t-shirt on October 8, 2012, after the fairness hearing and on the same B&(the
complaint wasnade, “provides an exceedingly plausible alternative” reason for the EEO

complaint and subsequestents Estronza v. RJF Sec. & Investigations, NoC\2-1444,

2014 WL 5877942, at *10 (E.D.N.Y. Nov. 12, 201ddllecting cases)Yarde v. Good

SamaritarHosp., 360 F. Supp. 2d 552, 562 (S.D.N.Y. 200B)e existence of antervening

event “dispels an inference of a causal relationship between the protected antiitye
adverse employment actigrithus defeating IRintiff's prima facie case of unlawful retaliation.”

Placide-Eugene v. Visiting Nurse Service of N,'86 F.Supp.3d 132, 150 (E.D.N.Y. 2018¢e

alsoPuglisi v. Town of Hempstead, No. ©)#-1928, 2012 WL 4172010, at *10 (E.D.N.Y. Sept.

17, 2012), aff'd sub nom. 545 F. App'x 23 (2d Cir. 2013).

As for disparate treatment, the Complaint alleges that other firefighters who wo
unauthorized shirts were not charged or terminated. Complt. at 1 10DisPdrate treatment
requires a showing that an employer treated plair@fs favorably than a similarly situated

employee outside his protected group.” Ruiz v. Cty. of Rockland, 609 F.3d 486, 493-94 (2d Cir.

2010). Even on a motion to dismisa,Court still must determine whether, based on a plaintiff's
allegations in the complaint, it is plausible that a jury could ultimately determine that the

comparators are similarly situatedVlosdos Chofetz Chaim, Inc. v. Vill. of Wesley Hills, 815 F.

Supp. 2d 679, 698 (S.D.N.Y. 201 $eealsoOffor v. Mercy Med. Ctr., No. 16-839, 2017 WL

253616, at *2 (2d Cir. Jan. 20, 201 Here, there are no facts alleged tthetother firefighters
who wore the t-shirts engaged in behavior comparable to Buttaro’s. Indeed, the Cowrt doubt
thatthoseother employees are similarly situated, as the administrative law judge notd in h

decision that, “[o]Jnce Thomas made it known that the Merit Matters and MASDIDts were



offensive, everyone in the firehousggept [ Buttaro], ceased wearing them.” ECF-24t p. 25
(emphasis added). h& Comgaint falls short of pleadingoth direct and indirectausation
related to the fairness hearitmysustain the retaliation claim
CONCLUSION
Uponreconsi@ration the Court holdshatthe Complaint is devoid of well plead
allegations from which to ief a causal connection between Plaintiff's statements at the fairness
hearing and the adverse employment actions he suffered. Plaintiff’sinegn@ause of action is

dismissed. Defendants are directed to sewag of this Order on Plaintiff

SO ORDERED.
Dated: Brooklyn, New York
May 8, 2017
/sl
I. Leo Glasser



