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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________________ X
MANEIL MICHEL, : 15-CV-5730 (ARR)(MDG)
Plaintiff, : NOT FOR ELECTRONIC
: OR PRINT PUBLICATION
-against- :
: OPINION & ORDER
PARTS AUTHORITY, INC.; MICHIGAN LOGISTICS, :
INC.; and NORTHEAST LOGISTICS, INC., :
Defendants. :
_____________________________________________________________________ X

ROSS, United States District Judge:

Defendants moved to dismiss the complaimd compel arbitration. On June 15, 2016, |
issued an opinion and order finding that theiparentered into an arbitration agreement, but
reserving judgment on the motion to dismissaltow the parties an opponity to submit limited
briefing on the issue of whethtre cost-splitting pvisions of the parties’ agreement were
unconscionable. See Op. & Order, Dkt. #2lu(fe 15 Opinion”), at 1. On June 19, 2016,
plaintiff filed a motion for leavéo appeal the June 15 order guant to 28 U.S.C. § 1292(b), and
to stay this action and any related arbitration pemnthe outcome of suam appeal. Pl.’s Mot.
for Leave to Appeal, Dkt. #22 (“Pl.’s Mot.”). Qlune 20, 2016, | set a briefing schedule for that
motion. Order dated June 20, 2016. | now askib®th the motion to ppal and whether the
cost-splitting provisions of tharbitration agreement are unconscionable. As set forth below, |

deny the motion to appeal, stagttase, and compel arbitratibn.

1 While defendants originally filed a motiondesmiss, defendants reggted a stay in their
brief. Def.’s Resp. in Opp. to Mot., Dkt. #24,1, n.1. In Katz v. Gleo P’ship, the Second
Circuit held that, upon applicatidoy any party, proceedings must$tayed where, as here, all
claims are referred to arbitration. 794 F33d, 345 (2d Cir. 2015), cedenied, 136 S. Ct. 596
(2015).
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BACKGROUND?

Plaintiff, Maneil Michel, is a former workdor defendants Parts Authority, Inc. (“Parts
Authority”), Michigan Logistics, Inc. (“Michigan’)and Northeast Logisticic. (“Northeast”),
companies who, among other business, were “enigage . storing and distributing automobile
parts and accessories.” Com@kt. #1 (“Compl.”), 1 24. Michel commenced this action on
October 2, 2015, principally asserting claiomgler the New York Labor Law, 88 191 et seq.,
and the Fair Labor Standards Act (“FLSA”), B9.C. 88 201 et seq., concerning wages, unpaid
overtime, and retaliation.

Northeast “arrang[es] commercial transportatiervices on behalf of its clients in the
automotive industry,” including ParAuthority. Decl. of Larry Browne in Supp. of Mot. to
Dismiss Pl.’s Compl. and Compatbitration, Dkt. #16 (“Brownédecl.”), 11 3, 5. In doing so,
Northeast offered “contract engagementsittependent third-partyansportation providers
(‘Owner-Operators’).”_Id. § 3. Michel wasw@anual laborer for defendants; his duties included
“unload[ing], pack[ing], and deliver[ing] auto parts” in New York. Compl. § 28. Michel began
working for defendants “around May 2010,” id2¥, and on February 8, 2012, Michel entered
into an Owner-Operator agreement with Medst, see Browne Decl. Ex. A, Dkt. #16-1
(“Owner-Operator Agreement”).

On November 26, 2013, Michel and Northesgteed to an addendum to the Owner-
Operator Agreement that providtadht disputes arising from thparties’ relationship would be
submitted to arbitration. See Browne Dé&tk. B, Dkt. #16-2 (“Arbitration Addendum”).

Michel signed both the Owner-Operator Agregnand the Arbitratin Addendum. Browne

2 | set forth only those facts necessary tedrine the limited issuof whether the cost-

splitting provisions of the parties’ agreementaneonscionable. A full recitation of the facts in
this case are set forth in the June 15n@n. See June 15 Opinion at 1-3.

2



Decl. | 7.

The Arbitration Addendum provides that “¢eh party shall pay éfees for its own
attorneys, subject to any remeslito which that party mayté be entitled under applicable
law,” and that “[c]osts incidental to the arkition” will be borne by the parties equally unless
otherwise required by law or sletermined by the arbitratoArbitration Addendum § 3(e).
However, the agreement further states that if Miclhisputes these costs has no obligation to
pay them “until, and only if, the Aitrator determines that [Michel§ responsible for the costs.”
Id.

DISCUSSION
A. The Applicability of the FAA

Plaintiff first argues that the Arbitian Addendum is unconscionable “because the
Federal Arbitration Act specifically excludescadoes not require arkatron of plaintiff's
claims.” Pl.’s Letter in Oppi to Arbitration (“Pl.’s Letter”) Dkt. #25, at 1. Although the FAA
provides that arbitration agreements “shall/bkd, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the reatam of any contract,9 U.S.C. § 2, plaintiff
relies on 8§ 1 of the FAA, which “exempts from the FAA . . . contracts of employment of

transportation workers.” CircuCity Stores, Inc. v. Adam$32 U.S. 105, 121 (2001) (citing 9

U.S.C. 8§ 1 (“[N]othing herein contained shafiply to contracts of employment of seamen,
railroad employees, or any other class of workagaged in foreign or interstate commerce.”)).
As an initial matter, this court permitted further briefing on the limited issue of whether
the fee-splitting provisions in the Arbitrati Addendum were unconsaciable. Plaintiff
disingenuously attempts to couch his argumentrdiga the applicabilityof the FAA—one that

he did not make in response to defendants’ initial motion to dismiss—as one relating to



unconscionability. 1 nonetheless aess plaintiff's newly-raised arguent, as it can be easily set
aside.

Plaintiff first relies on a recent opinion in thdsstrict, Diaz v. Michigan Logistics, Inc.,

No. 15-cv-1415, 2016 WL 866330 (E.D.N.Mar. 1, 2016), to arguat workers involved in
the transportation of parts involving interstatenmerce—such as Michel—are exempt from the
FAA'’s pro-arbitration policy. But Diaz did not makech a finding. As in this case, the parties
in Diaz disputed whether plaintiff had entered iatoemployment agreement with defendants, as
plaintiff had alleged in his complaint, ahether instead, plairitivas an independent
contractor, as defendantaghed was evidenced by the parties’ agreement. Id. at *4. In Diaz, the
court explicitly stated that,
As for Defendants’ argument that Plaffst do not fall within the 8 1 exemption
because Plaintiffs were “independent caators,” the Court cannot say, based on
the limited record presented, that Ptdis were not “employees” subject to a
“contract of employment” within the meag of the FAA. Contrary to Defendants’
argument, the economic reality of tiparties’ relationship—a highly factual
guestion—determines employmerdtsis, not a cordctual label.
Id. Rather than entangle itself in factual digess requiring discovery, éDiaz court held that
“even assuming that Plaintiffs fall withingl§ 1 exemption (and the FAA does not apply),
Plaintiffs’ claims are subject to mandatory arbitration undev Nerk arbitration law.” _Id.
The same is true here. | decline ta@s$s whether the parties entered into an
employment contract or an ingendent contractor agreement besggun any event, the parties

are compelled to arbitrate their claims. Even assuming the FAA does not apply, New York state

law governing arbitration does appiyid. (citing, e.g., Valdes v. Swift Transp. Co., 292 F. Supp.

3 As | stated in the June 15 Opinion, “given that the claims wergyht pursuant to [the
New York Labor Law], and the Complaint allegbat the plaintiff resides in New York, Parts
Authority is a New York corpoteon, Michigan and Northeast weagthorized to do business in
New York, and the bulk of the allegatioosnter around the labor Michel performed for
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2d 524, 527 (S.D.N.Y. 2003) (holdirithat any inapplicability othe FAA would not preclude

enforcing the arbitration agreement under dtatg)); see also O’'Dean v. Tropicana Cruises

Int'l, Inc., No. 98-cv-4543, 1999 WL 335384t *1 (S.D.N.Y. May 25, 1999) (“The

inapplicability of the FAA does not mean . . . that arbitration provisions in seaman’s employment
contracts are unenforceable, bulyathat the particular enforceant mechanisms of the FAA are

not available.”); Shanks v. Swift Trangpo., No. L-07-55, 2008 WR513056, at *4 (S.D. Tex.

June 19, 2008) (“While the FAA does not requrbitration, the quesin remains whether the
exemption of Section 1 operates as a form wénge preemption, so as to prohibit arbitration of
the dispute altogether. Plainly, it does not. Weght of authority shows that even if the FAA
is inapplicable, state arbitration law governs Because “New York arbitration law does not
exempt transportation workers from araiton,” Diaz, 2016 WL 866330, at *4, Michel is
compelled to arbitrate his claim regasieof the applicability of the FAA.

Plaintiff argues that New Y& state law cannot be atternate ground to compel
arbitration because: (1) the FAA preempts New York arbitration law; (2) federal judges do not
have authority to compel arbitration pursuanstte law “where there an equivalent federal
law such as the FAA”; (3) the fges’ agreement to incorpoeathe FAA precludes arbitration
because the FAA excludes the claims of trantsgion workers; and (4) New York arbitration
law does not favor FLSA claims. Pl.’s Lettei3ad4. These arguments all lack merit and are not
supported by citations.

First, | agree with defendantsat plaintiff “plays fast ad loose with” tie two cases upon

which he relies to support his claim that theAFhas preempted New York arbitration law: Perry

defendants within New York, New York has theggtest interest in the litigation,” and New
York law applies.” June 15 Opinion at 15 n.7 (gog In re Koreag, Conble et Revision S.A.,
961 F.2d 341, 350 (2d Cir. 1992)).




v. Thomas, 482 U.S. 483 (1987) and AT&T MatyiliLC v. Concepcion, 563 U.S. 333 (2011).

Defs.” Reply Letter in Supp. of Arbitration, Dkt26 (“Defs.’ Reply Letter”), at 3. These cases

do not stand for that principle. As defentkacorrectly state, both Perry and Concepcion

“involved the preemption of s@ianti-arbitration rules thabnflicted with the FAA policy

strongly favoring the arbitral region of disputes.”_ld.; sealso Perry, 482 U.S. at 491 (“This

clear federal policy places § 2 of the Actuimmistakable conflict with California’s § 229
requirement that litigants g@ovided a judicial forum foresolving wage disputes.”);
Concepcion, 563 U.S. at 341 (the FAA preengp@alifornia judiciakule regarding the
unconscionability of class arhatiion waivers). Accordingly, the FAA’s preemptive effect in
those cases simply does not translate to the instant case.

Next, | disagree that | do not have authoritgdonpel arbitration pisuant to state law,
nor does plaintiff cite to any catigat stands for such a propositioBee Pl.’s Letter at 3. Nor do
| find that, as plaintiff would hze it, the FAA is the only state that governs the parties’
agreement simply because the parties citeditatitat agreement. Under this reading, “if the
FAA does not apply to his agreement to arbitridten no law applies.” Defs.’ Reply Letter at 4.
Courts in this circuit have already considereghd rejected—such an argument. For example,
in Valdes, the court held that “Section 1 {fo& FAA] does not . . . in any way address the

enforceability of employment contracts exerfiptn the FAA. It simply excludes these

4 Moreover—and still assuming that the FAAnapplicable to the instant dispute—it is

unclear how the FAA could even baid to apply to the partieagreement to arbitrate in the
event that the instant contract was excluded fiteerFAA’s provisions. Aetter approach is to
treat “[t]he effect of the FAA'’s inapplicability .. [as] ‘merely . . . leav[ing] the arbitrability of
disputes in the excluded categories as if##A] had never been enacted.” Valdes, 292 F.
Supp. 2d at 529 (quoting Mason-Dixon Linkg;. v. Local Union No. 560, 443 F.2d 807, 809
(3d Cir. 1971)). Such an approach makes sexssg,1 “does not . . . address the enforceability
of employment contracts exempt from the FAAdther, it “simply exclude these contracts from
FAA coverage entirely.”_Id.




contracts from FAA coverage entirely.” 292 F.Supp.2d at 529. To find otherwise would
“essentially re-write[] what is merely an exetmop providing that the &A does not apply into a
substantive pronouncement that such claistansportation workers’ contracts are

unenforceable.” Id.; see also Atwood v. R&r€Center East, Inc., No. 15-cv-1023, 2016 WL

2766656 (S.D. lll. May 13, 2016) at *3 (“[E]ven wh the contract says that the Federal
Arbitration Act applies and mentions no atewv—if the federabhct doesn’t apply, the
agreement to arbitrate remains viable, and thg gméstion becomes what state’s law applies to
the contract to arbitrate.”).

Plaintiff next argues that “New York’s publpolicy exceptions to arbitration would
prohibit arbitration of the wage chas in this action.” Pl.’s Letteat 4. District courts in this
circuit have rejected this argemt and required arbitration ofaims under the New York Labor

Law. E.g., Ciago v. Ameriqguest Mortg@a Co., 295 F.Supp.2d 324, 334 (S.D.N.Y. 2003);

Metzler v. Harris Corp., No. 00-cv-5847, 2004 194911, at *2 (S.D.N.Y. Feb. 26, 2001).

| have previously held that defendants halflled their obligation to make a prima
facie showing that an agreemémtarbitrate existed under the FAAune 15 Order at 8. “Under
New York law, an order to compel arbitratioraigpropriate where (1) éhparties made a valid
agreement to arbitrate, (2) plaintiff has notngied with the agreement, and (3) plaintiff's

claim, if asserted in State court, wouldt be time barred.” Zhang v. Wang, No. 05-cv-3888,

2006 WL 2927173, at *1 (E.D.N.Y. Oct. 12, 20@6iting Valdes, 292 F.Supp.2d at 530). For
the reasons explained in my prior order, | findtttihese conditions are met. See June 15 Order
at 7-10.

B. Unconscionability

Plaintiff fares little better in his claims thhite Arbitration Addendum is unconscionable.



As noted above, the Addendum provides thajdgh party shall pay the fees for its own
attorneys, subject to any remeslito which that party maytéx be entitled under applicable
law,” and that “[c]osts incidental to the arkition” will be borne by the parties equally unless
otherwise required by law or sletermined by the arbitratoArbitration Addendum § 3(e).
However, the agreement further states that if Miclhisputes these costs has no obligation to
pay them “until, and only if, the Aitrator determines that [Michel§ responsible for the costs.”
Id.

Michel argues that the costs of enforcthg Arbitration Addendum would “result[] in
waiver of Plaintiff’'s FLSA-protected wages” @mbecause he believes these costs would exceed
what he could collect in wages, would creatdeafacto penalty in addition.” Pl.’s Mem. in
Opp’n. to Mot. to Dismiss, Dkt. #17 (“Pl.’s Methat 8. Defendants argue that the Arbitration
Addendum'’s fee provisions are not unconscionable, and that, even if they were, | am authorized
to sever these provisions from the agreementerdkian invalidate the agreement as a whole.
Defs.’” Letter in Supp. of Arbitration, Dkt. #23.

Under New York law, “[a] determinatiaof unconscionability generally requires a
showing that the contract was both procedurally and substantively unconscionable when made.”

Gillman v. Chase Manhattan Bank, N.A., 534£Nd 824, 828 (N.Y. 1988). The party resisting

the contract must show “an absence of meaalrdfoice on the part of one of the parties
together with contract terms which are unreabbnfavorable to the other party.” King v. Fox,
851 N.E.2d 1184, 1191 (N.Y. 2006) (citing Gillman, 384£.2d 824). Additionally, “a party
seek[ing] to invalidate an arbitration agment on the ground that arbitration would be
prohibitively expensive . . . bears the burdenhaiveing the likelihood of incurring such costs.”

Green Tree Fin. Corp.-Alabama v. Randolph, B833. 79, 92 (2000). And, in New York,




Michel's claim “will not render an arbitrationauise unenforceable iféan be severed without

doing violence to the essence of the agree¢rhévioton v. Maplebear Inc., No. 15-cv-8879,

2016 WL 616343, at *7 (S.D.N.Y. Feb. 9, 2016).

To determine whether a party has mebiitsden under Green de, “[m]ost federal
courts, including most feddrand state courts in New Yk have adopted a case-by-case
approach requiring a showing iofdividualized prohibitive expese that considers factors
including the financiameans of plaintiff and the cosffi@irential between arbitration and

litigation in court.” Valle v. ATM Natbnal, LLC, No. 14-cv-7993, 2015 WL 413449, at *6

(S.D.N.Y. Jan. 30, 2015) (internal quotations aitd@tion omitted)._See also Brady v. Williams

Capital Group, L.P., 878 N.Y.S.2d 693, 698 (N.\apADiv. 2009) (case-by-case approach is

used in New York state courts).
Michel has made no attempt to demonstratatides would be reasably imposed here,
instead merely asserting that “arbitration is alno@stain to result in Plaintiff paying more to the

arbitrator than he can possibly @t in wages.” Pl.’s Mem. at®8Nor has he submitted any

5 At this stage, such a showing may not bssgae. It is unclear hoan arbitrator would
interpret the fee-spting provision, which provides the arbitbatdiscretion in allocating costs.
Arbitration Addendum § 3(e). Finer, plaintiff notes potential dispute garding which set of
AAA rules would apply to this dispute. Pl.’stter at 5-6. The AAA rule may conflict with the
fee-splitting provision in ta Arbitration Addendum.

Interpretation of the Arbitration Addenduamd the applicability of AAA rules are
guestions for the arbitrator todde in the first instance. Bad v. Darden Restaurants, Inc.,
No. 04-cv-2185, 2005 WL 44703, at *7 (E.D.N.Y. Jah, 2005) (“[District court] review is
limited to the gateway issue of whether thisra valid arbitratiormgreement.”); Ciago, 295
F.Supp.2d at 330 (“This is not to say, howeveat #il of the provisions to which plaintiff
objects are valid. It is unclear at this pdiotv the arbitrator will interpret the [disputed]
provisions. Once this Court determines that thiigmhave agreed to arbitrate, the validity and
meaning of specific provisions within the Agremmhto arbitrate is a matter entirely for the
arbitrator to decide.”).




proof as to his ability to pay or the expectedts of litigation._Green Tree requires more than
plaintiff's “conclusory assertions that the costsaasated with arbitratin would be excessive.”

Gill v. World Inspection Network Int'llnc., No. 06-cv-3187, 2006 WL 2166821, at *6

(E.D.N.Y. Jul. 31, 2006); see also Damato wé&iWarner Cable, Inc., No. 13-cv-994, 2013 WL

3968765, at *11 (E.D.N.Y. Jul. 31, 2013) (rejagtunconscionability challenge where
“plaintiffs ha[d] not provided any evidence albdleir financial situations” and “ha[d] not
conclusively established that theyll be subject to the feeglaintiffs challenged); Valdes, 292

F.Supp.2d at 534 (denying relief where plaindifi not “establish the likelihood that she will

have to pay [AAA] fees”); Stewart v. Patdastings, Janofsky & Walker, LLP, 201 F.Supp.2d
291, 293-94 (S.D.N.Y. 2002) (rejecting unconscionability challenge where plaintiff “made no
particularized showing whatsoevef”).

Accordingly, I find that the dispute must garbitration._See, e.q., Genesco, Inc. v. T.

Kakiuchi & Co., Ltd., 815 F.2d 840, 844 (2d Ci©87) (The FAA “leaves no place for the

exercise of discretion by a district court, but instead mandatedistratt courts shall direct the
parties to proceed to arbitration on issues aghich an arbitration agreement has been signed.”

(quoting_Dean Witter Reynolds In¢. Byrd, 470 U.S. 213, 218 (1985))).

C. Leaveto Appeal
Pursuant to 28 U.S.C. § 1292(the district court may, in itdiscretion, certify an issue
for interlocutory appeal if it find¢hat it “involves a controlling qusion of law as to which there

is substantial ground for difference of opinion &mat an immediate appeal from the order may

6 If plaintiff does arbitrate thidispute and is charged with costs, he may seek federal court
review of the costs at that time. See Makiv. King Motor Co. ofFort Lauderdale, 325 F.3d

1255, 1261 (11th Cir. 2003) (“Should [plaintiff] notgmail, he may incur liability for costs and
fees. If he believes that liability is excessiveahat it deprives him of his statutory remedy, he
may seek judicial review.”).
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materially advance the ultimatiermination of the tigation.” The Second Circuit has made
clear that an immediate appeal from an iat&utory order “is a rarexception to the final

judgment rule that generally prohibits pie@ahappeals.”_Koehler v. Bank of Bermuda

Limited, 101 F.3d 863, 865 (2d Cir. 1996). The pantying for interlocutory appeal bears the

burden of demonstrating thaetihequirements of § 1292(b) are met. Murray v. UBS Sec., LLC,

No. 12-cv-5914, 2014 WL 1316472, at *2 (S.D.N.Y.rAp, 2014) (citing Casey v. Long Island

R.R. Co., 406 F.3d 142, 146 (2d Cir. 2005)). Idewrfor a court to find a substantial ground for
dispute, “there must be substantial doubt thatdistrict court’s order was correct.” SPL

Shipping Ltd. v. Gujarat Cheminex Ltd.pN06-cv-15375, 2007 WL 1119753, at *2 (S.D.N.Y.

Apr. 12, 2007) (internal quotation marks omitted).

Plaintiff seeks certification fammediate appeal of one gi®n: “[W]hether the FLSA
nullifies an arbitration clause contained in thetipa['] purposed agreement.” Pl.’s Mot. at 2
(internal quotations omitted). Plaintiff's briafgues that the holding in Barrentine should cover
Michel’'s contract. As explaimkin my prior order, “numerougther courts” have held that
“Barrentine does not extend to pheabe arbitration of FLSA clans of individuals.” June 15
Order at 5-6 (internal quotation marks omitted) (collecting cases). Plaintiff cites no case
disagreeing with this holding oraehing a different result. Theog€, plaintiff does not meet his
burden to show substantialogimd for difference of opinion.

CONCLUSION

For the foregoing reasons, defendants’ orots GRANTED and g@lintiff’'s motion is

DENIED. The case is stayed and the padiesdirected to proceed to arbitration.

SO ORDERED.
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s/

Alyne R. Ross
UnitedState<District Judge

Dated: September 26, 2016
Brooklyn, New York
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