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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
DENNY ANN GIAMBRONE,

Plaintiff,

MEMORANDUM & ORDER

V. 152V-05882 (PKC)
CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

Defendant.
________________________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiff Denny Ann Giambroné'Plaintiff”) brings this actionunder 42 U.S.C. 805(Qg),
seeking judicial review of the Social Security Administration’s (“SSA”) deoiidher claim for
Disability Insurance Benefit§'DIB”). The parties have crossoved for judgment on the
pleadings. (Dkts. 15, 17) Plaintiff seeks eversal of the Commissioner’'s decision et
immediate award of benefits, or alternatively, remand for further adnaitive proceedingsThe
Commissioner seeks affirmation of the denial of Plaintiff's claife.the reasons set forth below,
the Court GRANTS Plaintiffs motion for judgment o the pleadings andENIES the
Commissioner's motion. The case is remanded for further proceedings consistent with this

opinion.
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BACKGROUND

PROCEDURAL HISTORY

Plaintiff filed an application foDIB on September 27, 2014lleging disability beginning
January 15, 2016ue to asthma, diabetes, arthritis, gbgeneralized anxiety disorder, colifis,
diverticulosis? thyroid diseasgand hormone problemgTr. 167—69 202)* Her last date insured
was June 30, 2012(Tr. 4.) On February 01, 2012, the SSA denied Plaintiff's cla{fr. 101.)
Plaintiff requested a hearing before an Administrative Law JudgeJ()Aon March 26, 2012.
(Tr. 107) Plaintiff, represented by counsel, appeared at arfgebafore ALJ Miriam L. Shire on
April 24, 2013(*ALJ Hearing”). (Tr. 25-80.) In a decision dated December 27, 2013, the ALJ
denied Plaintiff's claims.(Tr. 88-96.) Subsequently, the Appeals Council granted Plaintiff's
request for review In adecision dated August 18, 2015, the Council reversed the ALJ’s finding
that Plaintiff was able to perform her past relevant work. (Tr.5.) Howestogtedhe ALJ’s

ultimate conclusion that Plaintiff was not disabledcause it found that Plaintiffas capable of

1 Gout a complex form of arthritis, is characterized by sudden, severe attacksof pai
redhess, and tenderness in joints, often the joint at the base of the b&pbdayo Clinic,Gout,
http://www.mayoclinic.org/disease®nditions/gout/basics/definition/CORD019400 (last
visited 3/30/17).

2 Colitis is an nflammation of the inner lining of the colorSeeMedicineNet,Colitis
(Types)http://www.medicinenet.com/colitis/article.htm (last visited 3/20/17).

3 “Diverticulosis occurs when small, bulging pouches (diverticula) develojthéj
digestive tract.When one or more of these pouches become inflamed or infected, the condition is
called diverticulitis. See Mayo  Clinic, Diverticulosis and Diverticulitis,
http://www.mayoclinic.org/disease®nditions/diverticulitis/multimedia/diverticulosend
diverticulitis/img-20006098 (last visited 3/30/17).

4 “Tr" refers to the Administrative Transcript. (Dkt. 9.Page references are to the
continuous pagination of the Administrative Transcript supplied by the Commissioner



performing a number of other jobs that exist in significant numbers in the nationaheg. (Tr.
5.) Plaintiff timely filed this action on October 13, 2015. (Dkt. 1.)
. ADMINISTRATIVE RECORD

A. Medical Evidence

1. Treating Physicias

a. Dr. Martha Anthony

From December 2007 through March 2008;. Martha Anthonyand Joseph Ventoeated
Plaintiff for a variety of conditions at Millennium Medical Services, P.Clugiog generalized
anxiety disorder, hyperthyroidisfgiabetes, hematurfaastnma, ulcerative colitis, amenorriea,
and gout. (Tr. 424-529.)

Plaintiff's primarytreating physician, Dr. Anthony, began treating Plaintiff on September
26, 2011. (Tr. 523, 535.) Dr. Anthonycompleted a walking questionnaire regarding Plaintiff's
condition on April 16, 2013the conclusionsof which were effective as of September 26, 2011.

(Tr. 532.) Thereport stated that Plaintiff wasable to use public transpatibn, and was unable

® Hyperthyroidism (overactive thyroid) is a condition in whiblthyroid gland produces
too much of the hormone thyroxine. Hyperthyroidism can accelé¢hatbody’'s metabolism
significantly, causing sudden weight loss, a rapid or irregular heartbeaitjisgy and nervousness
or irritability. See Mayo Clinic,  Hyperthyroidism (overactive thyroid)
http://www.mayoclinic.org/disease®nditions/hyperthyroidism/basics/definition/eB0020986
(last visited 3/20/17).

® Hematuria is mod in the urine. See Mayo Qinic, Blood in Urine (Hematuria)
http://www.mayoclinic.org/disease®nditions/bloodn-urine/basics/definition/ce20032338
(last visited 3/20/17).

” Amenorrhea is the absence of menstruati@ee Mayo Clinic, Amenorrhea
http://www.mayoclinic.org/disesesconditions/amenorrhea/basics/definition/@PB31561 (last
visited 3/21/17).



to walk for one block at a reasonable pace on rough or ursenéaces. (Id.) The report also
stated that Plaintiff was able to carry out routine ambulatory actiatidslimb a few steps at a
reasonhle pace with the use of a handrail, and did not require an assistive device tqldilk.
Dr. Anthony also idicated that Plaintiff had severe pain due tollathickness chodral injury to
her kne€® A separate questionnaire indicated that Plaintiff had joint pain, swelling andrtessler
in her knee and lumbar spinehich was expected to last for at leastmi@nths. (Tr. 533.)

Dr. Anthony completed a residual function capacity form dated April 16, 2013, the
conclusions of which were applicable as of September 26, 2011535.) Dr. Anthony wrote
that Plaintiff was not able to ustandard public transportation or carry out routine ambulatory
activities such as shopping or banking. (Tr. 531.) She reported that Plaintiff dieguoe
assistive devices to walk. (Tr.531.) Dr. Anthony opined that Plaintiff was abtédotsio hours
over an eightour workday, but was not able to stand or walk for any period of time over an eight
hour worlday. (Tr. 534.) The form also noted that Plaintiff was unable to bend, squat, crawl,
climb, or lift or carry over ten poundgTr. 535.) It stated that Plaintifhadmoderate persistent
asthma and that she could not be exposed to extreme temperature, humidity, or stron@odors.

535.)

8 “A chondral knee injury is the result of articular cartilage damage within the”knee
Damage to théull thickness of the articular cartilagedamage “all the way to the boneSee
The Steadman ClinidArticular Cartilage Damaggehttp://drmillett.com/chondrakneeinjuries
articularcartilagedamage/ (last visited March 19, 2017).
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Dr. Anthonywrote that Plaintiff had severe pain, and that medical signs or laboratory
findings, i.e, an MRI|, showed the existence of a medically determinable impairwietit-
thickness chondral knee injusthat could reasonably be expected to prodoegain (Tr. 531.7

b. Lutheran Medical Center

From November 21 to November 23, 2011, Plaintiff was treated for pneumonia at Lutheran
Medical Center. (Tr. 27Z323.) While there, she complained about left groin pain, dysuria,
abdominal pain, and shortness of breath. (Tr—293 She reported a past medical history of
asthma, gout, colitis, hyperlipidemiadiverticulosis, diabetes, and hypothyroidism. (Tr. 273.)
She was discharged against medical advice because of family reasons. T8.273

On March 25, 2012, Plaintiff received treatment at the Lutheran Medical @emeegency

room, where she was diagnosed with a calcaneal*$p{it. 399—-400.)

® An undated and unsigned evaluation from Vento Medical Centéchvindicated that
Plaintiff had last been examined on November 4, 2011, noted that Plaintiff had been undergoing
treatment 42 times a month for abdominal pain, hematuria, and diabefés. 324.) The
evaluation also noted that Plaintiff was indepemdéth respect to activities of daily living, such
as grooming, shopping, cooking, and taking public transportation. (Tr. 332.) It b&tBthintiff
experienced no limitations on her ability to lift and carry, walk, sit, and stand. (Tr. 33&) W
regard to the Plaintiff's mental state, the evaluator opined that Plaintiff hdithitation on
understanding, concentration, and social interaction. (Tr. 334.) In the evalugioren,
Plaintiff was able to adapt to changes in work and use public transportation. (Tr. 38mptlt
clearwho filled out this form.

10 Dysuria is a symptom of pain, discomfort, or burning when urinatiSgeWebMD,
Dysuria, http://www.webmd.com/women/dysur@ausesymptoms (last visited 3/21/17).

1 Hyperlipidemiais elevated levels dipids in the blood plasmaSeeSTEDMAN’S
MEDICAL DICTIONARY 424210 Hyperlipidemia

12 A calcaneal spur is a bony spur, or heel spur, that projects from the back or underside of
the heel bone (the calcaneus) &nat may make walking painfulSeeMedicineNet,Calcaneal
Spur, http://www.medicinenet.com/script/main/art.asp?articlekey={0&% visited 3/30/17).



On April 13, 2012, she returned the emergency room with bronchitis. (Tr. 384.)

c. January 28, 2012 MRI and Ray images

Multiple MRI and XRay images of Plaintiff's feet and ankles were taken by Doshi
diagnostic imaging services in early 2012. (Tr.-38l) X-Rays of Plaintiff's ankles revealed
bilateral posterior and plantar calcaneal spurs; the images also reveatihegvof the lateral
ankle mortisé? which may suggest lateral ankle ligamergrdption. (Tr. 396.) »Ray images
of Plaintiff's feet showed calcaneal spurs and bilateral hallux vafgsr. 395.) An MRI of the
right ankle showed irregularity of the anterior talofibular ligantemthich was consistent with a
partial tear, mild dfision'® and a mild subchondral signal abnormality of the distal fifwdad
adjacent talus® (Tr. 391.) An MRI of the left ankle showed tissue edema, joint effusion, mild

subchondral signal abnormality of the distal fibula and adjacent talus, andhosteotis

13 The mortise joint is the ankle joinBeeSTEDMAN’S MEDICAL DICTIONARY 406060.

14 A hallux valgus is commonly called a buniofseeAmerican Orthopaedic Foot and
Ankle Society,Hallux Valgus http://www.aofas.org/PRC/conditions/Pages/Conditions/Hallux
Valgus.aspx (last visited 3/20/17).

15 The anterior talofibular ligament isligament in the ankle See HealthLine,Anterior
Talofibular Ligament  http://www.healthline.com/humamody-maps/anterictalofibular
ligament(last visited 3/30/17).

16 Joint effusion is a term for swollen joints. See WebMD, Joint Effusion
http://www.webmd.com/arthritis/swollgoints-joint-effusion (last visited 3/21/17).

17 The fibula is the calf boneSeeSTEDMAN’S MEDICAL DICTIONARY 111940. The distal
fibula is the lower part of the bone.See Fairview, Ankle Fracture, Distal Fibula
http://www.fairview.org/healthlibrary/Article/116733E{Mast visited 3/30/17).

18 The talus bone is the ankle boneESVAN’S MEDICAL DICTIONARY 111810.



dissecans of the lateral talar doMe(Tr. 393.) An MRI of the right foot showed mild soft tissue
edema and mild subchondral signal abnormality of the tarsal bones, which mayt suigiis
changes. (Tr. 294.) MRI of the left foot showbkd same issues.

d. March 2, 2013 MRI Images

In March 2013, MRI images of Plaintiff’'s spine and knees were taken, along ‘nals x
of Plaintiff's right knee. (Tr. 412-19.) The MRI of Plaintiff's spine revealed mild facet
arthropathy®in the lower lumbar spine with mild disc bulgg3r. 413.) %Rays of the right knee
showed early osteoarthritis in the medial and pdetioal compartments. (Tr. 415.) MRI of the
left knee showed a futhickness chondral injury along the lateratét of the patelfd with

subchondral cyst formation and malformation, along with a bony ifarcthe medial femoral

19 Osteochondritis dissecans is the complete or incomplete separation of a portion of join
cartilage and underlying bone, usually involving the kri&eeSTEDMAN’SMEDICAL DICTIONARY
637440.

20 Facet joint arthropathy refers to a degenerative disease that affecistthefjthe spie
and the disintegration of cartilage on those jointSeelLaser Spine InstitutefFacet Joint
Arthropathy
https://www.laserspineinstitute.com/back_problems/facet_disease/aréicétsjbint_arthropath
y/ (last visited 3/29/17).

21 The patella is the kneecap.See MedicineNet, Medical Definition of Patella
http://www.medicinenet.com/script/main/art.asp?articlekey=4785t visited 3/30/17). The
Patellofemoral compartment is the third compartment of the knee formed by #eagrand the
front pat of the femur. HSS,Patellofemoral Arthritis in the Knee: An Overview
https://www.hss.edu/conditions_patellofemaaeihritisin-the-kneesverview.asp (last visited
3/30/17).

22 An infarct is “an area of necrosis resulting from a sudden insufficieheyterial or
venous blood supplySeeSTEDMAN’S MEDICAL DICTIONARY 443430.



condyle?”® and discoid lateral meniscds. (Tr. 416.) The image also showed a Baker's cyst.

(1d.)

e. Dr. Henry Tischler

On Dr. Anthony’sreferral, Plaintiff was examined by Dr. Henry Tischler on March 11,
2013. (Tr. 538.) Dr. Tischler noted that Plaintiff had a history of bilateral knee paim@yiyim
the left knee, which radiated down her legd.)(Dr. Tischler’s report also indited that Plaintiff
was using a cane, and had “significant” difficulty negotiating staitth, @pisodes of giving way.
(Id.) Dr. Tischler noted that Plaintiff could ambulate “approximately half a block arnd’zad
could ambulate two blocks with thesistance of a caneld( He noted crepitatiofi with range
of motion in both knees. (Tr. 540.) Plaintiff reported having difficulty with work and holce
activities and experiencingcontinuous, excruciating, pulsating, throbbing” pain in her knee
Plaintiff describedhe painasan eighton a scale from one to tewhen at rest or ambulating

straight, andh ten out of ten when using stairs, changing posit@nsngaging in other activity.

23 The medial condylef the femuris one of the two large, rounded articular masses of the
distal end of the femurSeeSTEDMAN’S MEDICAL DICTIONARY 197210.

24The meniscus is a “wedgdhaped piece of cartilage that sits in between the bones of the
knee and acts as a cushion to protect the bones during movement.” A discoid merisckey is t
than a normal meniscus, and is “more prone to injury than a nornh@hed meniscus.’See
Ortholnfo, Discoid Meniscus http://orthoinfo.aaos.org/topic.cfm?topic=A0057[ast visited
3/30/17).

25 A Baker's cyst is a fluiefilled cyst that causes a bulge and a feeling of tightness behind
your kneeSeeMiayo Clinic, Baker’s Cysthttp://www.mayoclinic.org/disease®nditions/bakers-
cyst/basics/definition/ce@0023332 (last visited 3/20/17).

26 Crepitus is a crackling, grating, or popping sensation when bending the Arikstis
Health, Crepitus in the Kneehttp://www.arthritishealth.com/types/general/crepikisee (last
visited 3/21/17).



(Tr. 539.) Dr. Tischler's exam further indicated tHafaintiff suffered from depression, anxiety,
difficulty sleeping, dizziness, abdominal cramping, and difficulty breathifig. 539.) Plaintiff
reported to Dr. Tischler that she smoked. (Tr. 539.)

Dr. Tischler reviewed thielarch 2, 2013 MRI images #flaintiff's knees and lumbar spine.
This analysis revealed a fahickness chondral injury in the left knee, along with subchondral cyst
formation and malformation, along with a bony infarct in the medial femoral conuyle discoid
lateral meniscus. (T542.) Dr. Tischler diagnosed patellofemoral syndrdrimeboth knees, left
greater than right.1d.) The MRI ofPlaintiff's spine revealed mild facet arthropathy in the lower
lumbar spine, along with mild disc bulgedd.] Dr. Tischler prescribed physical therapy and
strengthening activities for these injuries, including stretching and thd asgtaiionary bicycle.
(Tr. 414))

f. Dr. Soheila Jafari

Between March 11, 2013 and April 8, 2013, Plaintiff saw Dr. Soheila Jafari, a pain
medicine specialts three times for back and knee pain. (Tr.-B&l) Dr. Jafari reported that

Plaintiff had an antalgic gatf knee tenderness, reduced range of motion in her right knee, trigger

27 patellofemorapain syndrome (PFPS) is pain in the front of the knee, sometimes caused
by wearing down, roughening, or softening of the cartilage under the kneSemyVebMD,
Patellofemoral Pain  Syndrome— Topic Overview http://www.webmd.com/pain
management/knegain/tc/patellofemorapainsyndrome-topic-overview (last visited 3/30/17).

28 An antalgic gaifs a characteristic gait resulting from pain on weilggaring in which
the stance phase of gait is shortened on the affectedS&bSTEDMAN’S MEDICAL DICTIONARY
359070.



points in the lumbar paraspinal muscle, and claudic&fidifr. 252, 254, 256.) She noted that an
MRI of Plaintiff's left knee showedull-thickness bondral injury along the lateral facet of the
patella with subchondral cyst formation, bony infarct within the medical #&mondyle, discoid
lateral meniscus without evidencéadtear, and a Baker’s cyst. (Tr. 252.) Dr. Jafauitsed
Plaintiff with PMHx DM, asthma, obesity, hypothyroidism, UC and CEB&nd back pain, and
stated that Plaintiff “presents with multiple pain problems including axial back aathbilateral
knee pain, with the left greater than the righ{((Tr. 256.)

2. ConsultativePhysicians

a. Dr. Benjamin Kropsky

On December 29, 2011Dr. Benjamin Kropsky, an internisperformed a consuliige
medical examination dPlaintiff. (Tr. 345-54.) He reported that Plaintiff had a history of gout
that mainly affected her toes, ankles, and knees, with pain that could reach a nine ou(Tof ten
345.) He reported that her gout prohibited her from prolonged walking and climbisg 4th)

He dso diagnosed her with irritable bowel syndrordverticulosis, diabetes, and low thyroid

levels, and reported that Plaintiff stated thataften haddiarrhea and abdominal crampindd.)

29 Claudication is pin caused by too little blood flowSeeMayo Clinic, Claudication
http://www.mayoclinic.org/disease®nditions/claudication/basics/definition/c@A033581 (last
visited 3/21/17).

30The Court assumes thalEBP” refers to “chronic low back pain3eeAcronym Finder,
http://www.acronymfinder.com/Scien@andMedicine/CLBP.html (last visited 3/20/17).

31 Neither party explains, nor can the Court determine, what Dr. Jafari’'srmedsrto
“PMHx DM” and “UC” mean.
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Dr. Kropsky noted that Plaintiff, who had asthma, had beakisigntwo packs a day since
theageof 16, but wanly smoking halfa pack per day at the time of her examinatiexmd was
attempting to quit.(Tr. 346.)

Regarding daily activities, Dr. Kropsky reported tR&intiff was abé to cook daily with
some hgb anddo light cleaningalthough she could not tolerate dust or fumes. (Tr. 3469 S
was also able to bathe and dress herself dailyyneeded help when the gout was seveligk) (
Shewould not shower unless someone was home because she washefredist fall (Id.)
Plaintiff did not do laundry or shoppingndenjoyed watching TV, listening to the radio, reading,
and going on family holidays.Id()

In his report, Dr. Kropsky stated that Plaintiff had a normal gait andinwvas “acute
distress.”(Tr. 347.) While she had “great” difficulty walking on her toes, Plaintduldwalk on
her heels without difficulty(ld.) She could squat halfway down with some pain in her right ankle.
(Id.) Plaintiff did not use an assistive deviead she did not require help changing for the exam
or getting on and off the examination tab(&d.) Plaintiff experienced mild difficulty rising from
a chair. (1d.)

Dr. Kropsky found that Plaintiff had full range of motion in her cervical spine, lumba
spine, shoulders, elbows, forearms, and wrists. (Tr—8&J He found no abnormality in
Plaintiff's spine, andtated thashe had full range of motion in both kned3r. 347.) Plaintiff
had mild swelling and moderate tenderneskanright ankle. (Id.) A pulmonary examination
showed that Plaintiff did not have significant lung function abnormality, althoughuhegr |
function was not fully normal.(Tr. 353.) The xrays of Plaintiff's knees that Dr. Kropsky

examined were both negative. (Tr. 348, 350-51.)
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Dr. Kropsky reported light wheezing but normal diaphragmatic motion. (Tr. 347.)
Plaintiff's cervical spine and lumbar spine showed full flexion, extension,alatkxion
bilaterally, and full rotary movement bilaterally, and she did not have scoliosis34@49.) Dr.
Kropsky found that Plaintiff had full range of motion of keees bilaterally, that her ankles lacked
some flexionand were mildly swollen and mildly to moderately tender. (Tr. 348.)

In sum, Dr. Kropsky diagnosed Plaintiff with asthma, gout, irritable bowel syndrome,
hypothyroidism, and diabetes. (Tr. 34®.) Dr. Kropsky opined that Plaintithad “moderate”
limitations on climbing stairs, squatting, and kneeling, and “mild to moderate” limitation f
prolonged walking.(Tr. 349.) Dr. Kropsky also opined that Plaintiff should avoid smoke, dust,
and other regpmatory irritantsbecausef her asthma.1q.)

b. Dr. Alan Dubro

On December 29, 2011, Plaintiff underwent a consultative psychiatric evaluation
performed by Dr. Alan Dubro, Ph.D(Tr. 339-43.) At this consultation, Plaintiff reported that
she had a history of anxiegpanningnany years, which was heightened due to medical problems
she had experienced over the previous mor(ifrs.340.) She described general difficulty dealing
with dayto-day stress and feelings of anxiety in social situatior(gd.) She reported that
medication was “helpful.”(Id.) Dr. Dubro also noted that Plaintiff had cut her smoking back to
half a pack peday at the time of the examination.

Plaintiff reported thatshe dressed herself and maintained her hygiene independently,
prepared meals for herself and her family on a daily basis, did genensingeat home several
times per week, and did laundry and went food shopping on her own sevesgdimeeek. (Tr.

at 341-42.)
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Dr. Dubro noted that Plaintiff’'s mood was mildly anxious; her attention and coatientr
were mildly impaired, due to distractibility associated with nervousn@gs.341.) Her recent
and remote memory skills were also mildly impaired fa slame reason(ld.) Her cognitive
functioning was estimated to fall in the lewerage range(ld.)

Dr. Dubro diagnosed Plaintiff with generalized anxiety disor{ler. 342.) He opined that
Plaintiff's attention span and concentratimere mildly impaired and that she would experience
mild difficulty in learning new tasks, interacting with others, regulattigraling to a routine, and
maintaining a schedule.(ld.) However, Dr. Dubro stated that these difficulties did not
significantly interfere with Plaintiff's ability to function on a daily bas{&d.)

c. W. Skranovski

On January 26, 2012, State agency psychiatric consultant W. Skranovski, M.D., reviewed
the record and assessed Plaintiff's degree of psychological impairfient355-68.) Dr.
Skranovski rated Plaintiff's functioning under paragraph B of listing 12.06, concludingtibat s
had no limitation with regard to the activities of daily living, maintaining socialtiomag,
maintaining concentration, persistence, or pgde. 365.) Further, Dr. Skranovski indicated that
Plaintiff had never experienced repeated and extended episodes of deterioffatijorivWhile
Plaintiff reported that she was unable to travel alone, the consultant concludadgbatdsertions
were not supported by any related pathology, such as agoraphobia, dementia, octiwiher a
psychotic symptoms(Tr. 367.) Dr. Skranovskreported that her statements about poor cognition
and social skills were not supported by examination or any objective data. (TrA8@#ipnally,

Dr. Skranovskconcluded that the objective data did not show any functional limitations resulting

from Plaintiff's allegedanxiety disorder. 1¢.)
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d. Dr. Malcolm Druskin

In a case analysis dated June 12, 2012, state agency medical consultant Malckim Drus
M.D., reviewed Plaintiff's claimDr. Druskinfound that Plaintiff's claim of disability was not
credible, and that the record evidence did not support a claim otifosikeletal limitations.(Tr.
384-85.)

e. Expert Medical TestimonyDr. Gerald Galst

A medical expertDr. Gerald Galstan internist and cardiologistestified at theALJ
Hearing onApril 24, 2013. (Tr. 55-66.2 Dr. Galst described Plaintiff, who was45'tall and
275 pounds at the time of the hearing, as morbidly ob€&e.56.) He testified that Plaintiff's
thyroid and lung function were normal, and that she showed minimal elevation of blood sugar
levels. (Tr. 57.) Reviewing the Xrays and MRI imges of Plaintiff's spine, feet, ankles, and
knees, Dr. Galst opined that these studies did not reveal any conditions that wouldrbe seve
enough to meet a 104 Listing, and that he did not believe they met a 102 listing, @ith&8.)
While Plaintiff did suffer from asthma, pulmonary testing showed that her lung function was
normal. (Tr. 59.) He also testified thathe diagnosisof Plaintiff's treating physician, Dr.
Anthony—i.e., that Plaintiff was unable to stand or walk for any length oftim&snot consistent
with the medical records or therdy findings in the record(ld.) In response to questioning by
Plaintiff's attorney, Dr. Galst testified that the bony infarct in the medial fdrooralyle shown
in the MRI of Plaintiff's left knee was monspecific finding, which siwedthat there may have
been some vascular injury to the bone at some point in {ifme62.) Thefull-thickness chondral

injury to the same knee, Dr. Galst testified, could cause knee pain and limiifflability to

32 It appears that Dr. Galst did not conduct a medical examination of Plaintiff, but
testified solely based on a review of Plaintiff’'s medical records.
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walk, although it would not usually limit the range of motion in the krf€e.63.) He also stated
that the bulging disk in Plaintiff’'s back shown by the MRI was a nonspecific findimigh was
common in most older individuals(ld.) He found that the bunions and calcaneal spurs in
Plaintiff's feet and ankles could limit Plaintiff's ability to walk “somewhafTr. 64.) Dr. Galst
also stated that the signal abnormality of the tarsal borfdaiitiff's ankles suggested arthritis,
but doubted that this condition would be disabliGx. 65.) When asked whether Plaintiff would
have difficulty walking for a block on an uneven surface in light of her conditions, Drt Gals
testified that Plaintiff should be able to walk “more than a blocKkd.) (

B. Non-Medical Evidence

1. Questionnaires

In a November 1, 201Disability Report,Plaintiff reported that her last employment was
in September 2011, where she worked for four hours per day, five days per weele@siketer
for Neighborhood OutreacHTr. 186, 202—-03.)

She reported that she could no longark due to constant diarrhea and stomach pain,
rectal bleeding due to colitis and medications, and diabetes. (Tr. 2083lsSteported that she
could not walk up or down stairs without help becaafseonstant pain in her knees, ankles, and
wrists and trouble breathing, that she could not walk with a cane because of pain iistseandi
that she was allergic to all N9@s*® and could not take them because of drug interactions. (Tr.
208.) She wote that she could only stand for ten to fifteen minatestimebefore having to sit

due to gout pain, and that she sat for three to five hours each day. @¥521Blaintiff stated

33 Nonsteroidal Antiinflammatory Drugs (NSAIDs) are drugs exerting atdiimdtory
actions,and includeagirin, acetaminophen, diclofenac, indomethacin, ketorolac, ibuprofen, and
naproxen. $EDMAN’S MEDICAL DICTIONARY 267230.
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that pain in her ankles, big toes, knees, and wrists was “stabbing, throbbing, shootidgloya
from [her] toes tdher] knees,” and that it alspread to her hip and pelvic araa,well as to her
elbows. (Tr.218.) The pain wahere “all the time,” and to manage the pain, she Toaknadol,
Acetaminophen, Allopurinol, Pantoprazanole, Albuterol, Dicyclomine, Levothyroxind, a
Aprazolam. (Tr. 218.)

She further reported that she gairrhea at least 15 times per daydthat diabetes caused
her to urinate in her pants frequentlffr. 208, 217.) Coughing and breathing difficulties from
asthma made it difficult to talk on the phone, and she used a nebulizer and a daityirigst
asthma pump(Tr. 208, 220.)When those did not work she would go to the emergency room or
to her doctor for steroid injectiongTr. 220.) Plaintiff also wrote that she was in so much pain
that she could not complete tasks at work or travel to work without pain or dizziness aofd fear
fainting or a diabetic coma(Tr. 208.)

Plaintiff reported that in the mornings, after nmakher son breakfast and sending him to
school, se would take medicine and fall asleep. (Tr. 210.) She wrote that her husband and son
helped take care of herld() Plaintiff wrote that it was hard to cook, stand too long, or walk up
stairs and thashe could feed herself humost of the timeneeded help getting up off the toilet
(Tr. 210-11) She needed help with cleaning, because dusting would bring on aatiadting
a laundry bag.She could use her hands all the time, excepbpeningjars and lids, although
after using her hands for a lopgriod of time her wrist and fingers would hurt and she would
need to take a break. (Tr. 215.)

On the form, Plaintiff stated that she went outside once or twice a ug¢kat when she
walked her gout hurt and her body would produce @eed and her ankles and knees would be

swollen and in pain. (Tr. 212.) She stated that she never went out alone becaus&atf $bar t
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would faint, having fainted in the street in the past, and because being alone madeolisr anx
(Id.) She wrote that she used her cane all the, tomiesometimes could not uséd#cause of gout
in her wrist. (Tr. 216.)

Regarding social activities, Plaintiff reported that about twice a month she wetikl in
friends towatch movies at her house, but that she did not go out. (Tr. & )wrote that her
heart would race when she mma¢w people, and when she went to the doctor. (Tr. 221.)
Socializing had become a task because it was hard to get dressed and heultestwell, such
thather shoeslid not fit. (Tr. 219.) As a resultshe would stapomeand elevate her legs. (Tr.
219.) She reported that she was “always crying” because she was depressed aboubgeat hav
normal life or job. (Tr. 219.)

2. ALJ Hearing

a. Plaintiff's Testimony

Plaintiff wasthirty-six years oldat the time of hearingShe testified that she hédished
high school and two years of college. (Tr. 29-3lintiff had worked steadily up until 2006 as
a sales manager at a telemarketing fiher responsibilities included monitoring 30 employees as
they did their jobs, hiring and firing, and ordering materials for the office. (Tr. 303ib) and
subsequent to this position, she had worked as a telemarketer, which involved sittiogpptiter
and talking to prospective customers over a headset.

Plaintiff testified that she stopped working because she had severe asthnhe, meeded
to avoid the dust and cleaning agents in the off{de. 34.) At the time of the hearing, Plaintiff
treatedher asthma with daily medication ati occasional use of a nebulizérfr. 35.) She had
beenhospitalized several times duedsthmaand had also bedmospitalized with pneumonia.

(Id.) Although Plaintiff had been a heavy smoker, she testified that she had cut back her smoking
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habit from two packs a day to half a pack by the time she met @8Aaloctor in December of
2011. (Tr. 36.) Subsequently, Plaintiff quit smoking entirely,hatigh she was unable to recall
the approximate date when she fully quid.)

Plaintiff also testified that she sufézl from osteoarthritis, a condition that had initially
been misdiagnosed as goyfr. 37.) Plaintiff took pain medication to manage the pain in both
her knees.(Tr. 38.) She had originally been prescribed Percocet, but had switched to Vicodin
because the Percocet caused her to become nauseous andldixz&lthough the Vicodin did
not cause the same degree of nausea and digamgsvas “a little better Plaintiff sated that she
still experiencedside effects from the Vicodin when taken in conjunction with her other
medications. (Tr. 38, 49.) The side effects of her medicationxluded fatigue, dizziness,
tiredness, nausea, and vomiting. (Tr. 48.)

Plaintiff testified that she was 5’5 and weighed 275 pounds. (Tr. 39.Xd&3oeibed the
pain in both her knees asten” on a sale from one to ten when she was not on medication; when
she wanthe medication, this pain was an eight or ni(iE.. 38.) In addition to her knee pain,
Plaintiff testified that she experienced pain in her ankles and feet, causaaromnas* heel spurs,
and plantars, which was a “ten” out of tefi.r. 43, 50.) She also testified to pain in her lower
back, which was caused by a bulging disc in her lumbar spine; this painssasraut of ten.

(Tr. 50-51.) Plaintiff testified that she needed to have knee replacement surgery twetr&ate

pain, but could not undergo the surgery until she lost weidht.39.) She testified that she had

34 A neuromds a general term for any neoplasm (an abnormal tissue that grows by cellular
proliferation more rapidly than normal, uiyaforming a distinct mass of tissue) derived from
cells of the nervous systenseeSTEDMAN’ SMEDICAL DICTIONARY 601130, 591170.
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made an appointment to have lap band surgégcauseshe needed to reduce her weight from
275 to 180 pounds before undergoing knee replacerdautt did not follow through on this
appointment because she was afrditt. 40.)

Plaintiff also testified that she had been using a cane steadily sineeashespitalized

for gout, although she did not use a cane on the day she went to s&Attecs®r in late 2011.
(Tr. 41.) Plaintiff testified that she found the cane helpful when climbing up and down stairs
without a banister(Tr. 43.) However, she testified that she did not use the cane on the day of the
hearing, even though she had to climb an unspecified number of stairs in the building toeeach t
office where the hearing was hel(d.)

Plaintiff testified that she sufferdtbm Type Il Diabetes, which she was trying to manage
by changing her diet(Tr. 55.) On occasion, Plaintiff stated that she had gotten dizzy and blacked
out in her home due to low blood sugar; she was testing her blood sugar several timés a day
order to manage her blood sugar leveld.) (

Plaintiff testified that she vg&able to cook, do dishes, and fold laundry in her ho(&e.

44.) She stated that “sometimes,” but not always, she would walk to the gsboey-adistance

of two blocks—in order to shop for food with the assistance of her ter{(ith). She also testified

that she was able to bathe and dress herself, although shelugent to shower when nobody

else wa home, because she f@eéviouslyfallen in the bathtub(Tr. 45.) Plaintiff testified that

she did not take public transportation at the time of the hearing, although she had taken public
transporationwhen shavent to visit aSSApsychiatrist in late 2011(Tr. 54.) She exfained that

in general, she did not leave home very often, only departing to see doctors or tmigee fa
members on holidays(Tr. 53.) She stated that it hurt to pick up a gallon of nui#cause of

arthritis in her wrists. (Tr. 445.)
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Plantiff further stated that sheoald sit comfortably for roughly twenty or thirty minutes
before she had to stand up and walk aroufhdl) She also testified that she was unable to walk
for more tharalf a block before experiencing pain in her knees and; laftek half a block or
one block, the pain began to kick ifTr. 46.) Plaintiff testified that she would spend about a
quarter of the day sitting with her feet up because it kept the pain awayarcauarter of the
day lying down. (Tr. 51-52.)

Plaintiff testified that she had been experiencing anxiety and had prevsodigied from
panic attacks(Tr. 47.) Plaintiff begartakinganxietymedicatiorwhen she was 15 years @lfter
experiendng a postiraumatic stress disorder related to the death of her mother, father and. brothe
(Tr. 48.)

b. Plaintiff’'s Husband’s Testimony

Plaintiff's husband, Christopher Garafoddso testified. (Tr. 77.) He stated that around
January 2010, Plaintiff's condition progressively got worse, and she started having pam i
legs,joints, and extremities. (Tr. A78.) Garafolaestifiedthat he could tell from her face that
her pain haghrogressed from a bearable to an unbd#artype of pain. (Tr. 78.Plaintiff’s ability
to stand, walk, and sit had pregsively deteriorated, aistie spent most of the time with her feet
up becausefgain in her ankles and knees. (Tr. 79.)rdk@la specifiedhat she spent about half
to threequarters of her day lying down. (Tr. 79.) He testified that she was depressedd® her
body was hurting and she wanted to be able to do,randthat her activities around the house
had become progssively more limited. (Tr. AF9.) Garafola testified thatloing ordinary
housework like sweeping or putting away laundry would c&lamtiff to sweat profusely and
turn pale because her blood sugar would drop. (Tr. 84€) experienced shortnesshoéath all

of the time. (Tr. 81.)
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c. Dr. Galst'sTestimony

As previously discussed, the ALJ also heard the expert medical testimony&éIBi
See suprat14-15.

d. Testimony of Vocational Expert

Melinda Fass Karlin, a certified rehabilitation counselor and disability neamegt
specialist, testified as Vocational Expert (VE) dhe ALJ Hearing. (Tr. 66-77.) The ALJ asked
the VEto assune ahypotheticalindividual, with Plaintiff's background and age, who was unable
to balanceuse stairshbe exposed to fumes and dust, squatengage in prolonged walkingTr.
66.) Karlin responded that such an individual would be able to perform her past relevaas work
a telephone solicitoand that sheouldfulfill the role of salemanagethe waythat that position
is generally performed, but not the way Plaintiff had performedTit. 67.) Her answer was the
same if the hypothetical person used a cane. (Tr. 67.) The ALJ then asked the Vielehant
work the same individual could perfoiifnhe or she could only occasionally have social contact.
(Tr. 68.) The VE testified that such an individual would be able to work as an addresser, bench
hand,or surveillance system monitofTr. 68-69.) The ALJ then proposed a third hypothetical,
asking whether any of the work would be possible with a sit/stand option every halheoE t
responded that working as a sales manager as Plaintiff had previously workeldnebilie
possible, but the other jobs mentioned could be performed with a sit/stand option. (Tr. 69.)

DISCUSSION

STANDARD OF REVIEW

Unsuccessful claimants for disability benefits under the Social Se@uait{the “Act”)
may bring an action in federal district court seeking judicial revieth@fCommissioner’s denial

of their benefits “within sixty days after the mailing . . . of notice of such agci within such
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further time as the Commissioner of Social Security may allow.” 42 U88.€@05(g), 1383(c)(3).
In reviewing a finaldecision of the Commissioner, the Court’s duty is “limited to determining
whether the SSA’s conclusions were supported by substantial evidence in the recordeand we
based on a correct legal standardlalavera v. Astrue697 F.3d 145, 151 (2d Cir. 2012).
“Substantial evidence is more than a mere scintilla. It means such relevantceviatem
reasonable mind might accept as adequate to support a concluSelah v. Astrue708 F.3d
409, 417 (2d Cir. 2013) (quotirgjchardson v. Peraleg02 U.S. 389, 401 (1971) (alterations and
internal quotation marks omitted)). In determining whether the Commissionatisgamwere
based upon substantial evidence, “the reviewing court is required to examimgitheezord,
including contradictory evidence aerglidence from which conflicting inferences can be drawn.”
Id. (internal citation omitted). However, “it is up to the agency, and not this court, tb g
conflicting evidence in the record.Clark v. Comm’r of Soc. Sed43 F.3d 115, 118 (2d Cir.
1998). Under any circumstances, if there is substantial evidence in tire tecsupport the
Commissioner’s findings as to any fact, they are conclusive and must be upheldS.@2 &J
405(g);see also Cichocki v. Astru@29 F.3d 172, 175-76 (2d Cir. 2013).
Il. ELIGIBILITY STANDARD FOR SOCIAL SECURITY DISABILITY BENEFITS

In order to be found eligible for DIB benefits, claimants must be disablediasdlby the
Act. Claimants are disabled under the meaning of the Act when they are unabigdte in any
substantial gainful activity by reason of any medically determinable @hygsimental impairment
... which has lasted or can be expected to last for a continuous period of not less than 12 months.”
42 U.S.C. 8423(d)(1)(A). The claimant must prove that the impairment is “of such severity that
[the claimant] is not only unable to do [his or her] previous work but cannot, considering [his or

her] age, education, and work experience, engage in any other substantial gainfulhvetrk w
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exists in the naticad economy.”42 U.S.C. #23(d)(2)(A). However, the ALhasan affirmative
obligation to develop the administrative recoiddamay v. Comm’r of Soc. Seé62 F.3d 503,
508-09 (2d Cir. 2009).This means that the ALJ must seek additional evidence dficadtion
when the claimant’s medical reports contain conflicts or ambiguitidse reports do not contain
all necessary informatignor if the reports lack medically acceptable clinic and laboratory
diagnostic techniques. 20 C.F.R. § 404.1512(e)(1).

In evaluating disability claims, the ALJ must adhere to a$tep inquiry. The claimant
bears the burden of proof in the first four steps in the inquiry; the Commissionetieebtsden
in the final step.Talavera v. Astrug697 F.3d 145, 151 (2d Cir. 201Zirst, the ALJ determines
whether the claimant is currently engaged in “substantial gainful activi®0 C.F.R.8
404.1520(a)(4)(i) If the answer iyes the claimant is not disabledf.the claimant is not engaged
in “substantial gainfubctivity,” the ALJ proceeds to the second step to determine whether the
claimant suffers from a “severe impairmen20 C.F.R. 804.15204)(4)(ii). An impairment is
determined to be severe when it “significantly limits [the claimant’s] physicalemtal ability to
do basic work activities.”20 C.F.R. 8404.1520(a)(c).If the impairment is not severe, then the
claimant is not disabled within the meaning of the Adbwever, if the impairment is severe, the
ALJ proceeds to the third step, which conssdehether the impairment meets or equals one of
the impairments listed in the Act’s regulations (the “Listing20).CFR 8404.1520(a)(4)(iii))see
also20 C.F.R. Pt. 404, Subpt. P, App. 1.

If the ALJ determines at step three that the claimant hasfdhe listed impairments, then
the ALJ will find that the claimant is disabled under the Ant.the other hand, if the claimant
does not have a listed impairment, the ALJ must determine the claimant’s “residttadrfaih

capacity” (“RFC”) before continag with steps four and fiveThe claimant's RFC is an
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assessment which considers the claimant’s “impairment(s), and ategrgyanptoms . . . [which]
may cause physical and mental limitations that affect what [the claimant] cantlle work
setting.” 20 C.FR. 8§404.1545(a)(1).The ALJ will then use the RFC determination in step four
to determine if the claimant can perform past relevant watkC.F.R. 804.1520(a)(4)(iv).If
the answer iges the claimant is not disable®therwise the ALJ wilproceed to step five where
the Commissioner then must determine whether the claimant, given the claimant'adef-C,
education, and work experience, has the capacity to perform other substantidlvgaikfin the
national economy.20 C.F.R. § 404.1520(@&)(v). If the answer isyes the claimant is not
disabled.However, if not, the claimant is disabled and is entitled to benéits.
1. SSADECISIONS

A. The ALJ’s Decision

On December 27, 2013, the ALJ issued a decision denying Plaintiff's ClIaIim88-96.)
At the first step, the ALJ concluded that Plaintiff did not engage in subsigentiéul activity from
the period between the alleged onset date of January 15, 2010 througbtimsureddate of
December 31, 2011. (Tr. 9¢)

At step two, theALJ found that Plaintiff had three severe impairments: asthma, anxiety
disorder, and bilateral knee paifd.) She found that Plairifis diabetesmisdiagnosed as gqtft

and IBS were nossevere because the record did not reflect significant treatmoéed of those

35 As notedbelow, infra at 29, the Appeals Counclater determined that Plaintiff tast
insured date was June 30, 2012. (Tr.Rlaintiff does not challenge this determination.

3¢ plaintiff, however, testified at the ALJ Hearing that it was reeaarthritis thatvas
misdiagnosed as gou(Tr. 36-37.)
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impairments and there was “no evidence of any functional limitation resutomg [those]
conditiors].” (Tr. 90.)

At step three, the ALJ found th&tlaintiff did not have an impairment or combination of
impairments that met or medically equaled the severity of the listed impairments irR2BtCF
404, Subpt. P, App. 1(d.) Specifically, the ALJ found that the record did not document required
symptoms to meet the requirements of Section 1.02 of the ISsogerning injury to a weigh
bearing joint. (Tr. 91.) The ALJ did not explain why she reached this conclusion.

The ALJ stated that although obesity was not a listed impairment, she had i@ahiige
her evaluation. (Tr. 9L. She found that Plaintiff's “activities of dailyving and general
functioning and inconsistent testimony [did] not fully support the claimant’s lexe@roplaints.”
(Id.). With regard to the Plaintiff's mental impairmenthe ALJ found that they did not meet the
criteria of listing 12.06.(1d.) The ALJ alsofound that Plaintiff had mild restriction on activities
of daily living, because the evidence showed that Plaintiff was for the most part “able t@ engag
in activities of daily living in an appropriate and effective manner, on an indepeardisuistained
basis.” (d.) She noted that Plaintiff was able to clean, shower, bathe and dress herself, and cook,
wash dishes, and shop for groceries with some assistalttg. The ALJfound that in social
functioning, Plaintiff had moderate difficultiglsut that the evidence showed that for the most part
Plaintiff was capable of interacting independently, appropriately, effegtimatl on a sustained
basis with other peopleld()

Regarding concentration, persistence, and pace, the ALJ found thaiffPted mild
difficulties, noting that the evidence, including Plaintiff’'s own testimony, skiothat Plaintiff
was for the most part “able to sustain focus, attention and concentration su§ficiegtenough

to permit the timely and appropriate contjae of tasks commonly found in work settingsid.}
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Finally, she noted that Plaintiff had experienced no episodes of decompermgatixiended
duration. [d.) Because these impairments did not cause at least two “marked” limitiatithes
categoris of activities of daily living, maintaining social functioning, and maintaining
concentration, persistence, or paoe,one “marked” limitation and “repeated” episodes of
decompensation, each of extended duration, the ALJ found that the “paragraph Bl afit@r06
were not met.l.) She further found that the evidence failed to establish the presence of
“paragraph C” criteria. (Tr. 92.)

The ALJnext concludedhat Plaintiff hadthe RFC for sedentary work, except that she
needed a sit/ahd option every half hour, haddwoid dust, fumes and animadsdwas unable to
climb stairs, balance or squat; further, Plaintiff was only able to interact twghpublic
occasionally. (Tr. 92.) The ALJnoted that Plaintiff used a cane in her right hand when she did
walk. (d.)

In making this determinatiothe ALJ followed thRFCtwo-step process.ld.) The ALJ
determined that although Plaintiffs medically determinable impairments couldneddgde
expected to cause paiRlaintiff's reports conerning the intensity, persistence, and functionally
limiting effects of this pain were not entirely credibld@r. 94.) She noted that although Plaintiff
was diagnosed with anxiety, she did not see a psychiatrist, but only saw her panegsiiysician
who prescribed her Xanaxld() She noted that the consultative examipegsumably Dr. Dubro,
rated Plaintiff's psychological symptoms as mild, except for social intensctitich he ranked
moderately impaired.ld.) The ALJ found that Plaintiff'$estimony and actions contradictieer
claimsthat sheexperiencedignificant anxiety or that her medicine did not help a great deal. (Tr.

92-93.)
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As evidence othis contradiction, the ALJ noted thBtaintiff was able to go to the store
with a nonfamily memberwho lived with Plaintiff, that Plaintiff “ha[d]traveled” on pulic
transportation, that she had a cleaner who dartige house, and that she went to friends’ houses
for holiday parties. 1.) The ALJalso noted that although Plaintiff described avoiding the
subways because the crowds made her anxibasiecord showed that Plaintiff had takibe
subway to her consultative exams. (Tr. 93.) As further evidence underminingffaint
credibility, the ALJ noted that Plaintiff tesefl at theALJ Hearing that she quit smoking after
being treated for pneumonia on November 21, 2011, but that at the consultative exam on December
29, 2011, shbadindicated that she was still smoking half a pack of cigarettes per day, and at the
hearing she could not recall whether shadactually quit smoking. 1§.) The ALJ noted that
Plaintiff had not appeared with her cane at the hearing, or the consultative examiadi that
Dr. Anthony had not mentioned this limitatiorid.f The ALJalso roted that Dr. Tischler found
on March 11, 2013 that Plaintiff could ambulate two blocks with a cddg. (

The ALJ found that Plaintit testimonywas “inconsistent” when she initially testifidtht
she had painthat Percoset made her nauseous amdydiand that shdnad experienced
improvement when she switched to Vicodbut later stated thaher medications made her
nauseougjizzy, and tired. Ifl.) The ALJ also noted that although Plaintiff had received injections
from Dr. Jafari, Plaintiff tetified that Dr. Jafari misdiagnosed the reasons for her pain and told her
that she should not have had injections in the first pladel.) (The ALJ also found it
“inexplicabl[e]” that Plaintiff stated that she was unable to carry a gatlonllo due towrist pain,
because the medical evidence contained no mention of any issues dealingiutiff' $lwvrist.

(Tr. 93-94.) The ALJalsofound such a concept unlikely because Plaintiff testified that she could

fold laundry and do some housework. (Tr. 94he ALJdid not creditPlaintiff's testimony that
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she wouldlie down for half to three quarters of the day or that she had to sit with her feet up,
because the allegations were “not corroborated by imaging which is e$gemtdin nature nor

any ofthe medical records from her treating doctorsld.)( The ALJ stated that she did “not
doubt” that Plaintiff’'s weight contributed to her difficulties and that she lwasome pain, but
noted that imaging showed mostly mild probler(ibr. 93-94.)

Thus,as notedthe ALJ made a finding that although Plaintiff’'s medically determinable
impairments could reasonably be expected to cause the alleged symptomsf $&atginents
concerning the intensity, persistence and limiting effects of the symptones neerentirely
credible. Tr. 94.) The ALJ concludethat the laboratory findingsi.e., the X-rays and MRIs
taken in January of 2032only showed mild injuries that were not consistent with debilitating
pain. (d.) The ALJ cited Dr. Kropsky’s consultative examination to support the conclusion that
there were no marked limitations for physical activifyr. 95.) Additionally, the ALJ credited
Dr. Dubro’s finding that Plaintiff only had moderate restrictions in amgapsychological
functioning and gae “some” weight toDr. W. Skranovski’s opinion that Plaintiff had no
psychological limitations.(Id.) The ALJ stated that “[g]reat weight is accorded to the opinions
of Dr. Kropsky and Dr. Dubro as their opinions were based on direct examinationglairiant
and consistent with laboratory and clinical findings.” (Tr. 95.)

In contrast, the ALJ accorded “little” weight to the opinion of Dr. AnthdPintiff's
treating physician(Tr. 94.) The ALJ did not engage in any substantive analysis of Dr. Anthony’s
testimony besides recitingr. Anthony’s findings and then noting that “[tjhe doctor’'s medical
source statement is much more restrictive than what the radiological imagivg, sas well as

how the claimant describes her own physical functioning.” (Tr. 94.)
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At step bur, the ALJ concluded th&aintiff was caable of performing her past relevant
work as a telephone solicitor, because jitisdid not require the performance of any woekated
activities precluded by Plaintiff's RFQTr. 95.) Based upon this conclusion, the ALJ determined
that Plaintiff wasot under a disability at any tinbetweerthe alleged onset date through ldwst
insureddate. (Id.)

B. The Appeals Council’'s Decision

In a decision dated August 18, 2015, the Appeals Council reviewed the ALJ’s decision,
upholding the ALJ’s ultimate conclusion that Plaintiff was not disabl@d. 4-7.) First, the
Council noted that Plaintiff's lashsureddate was June 30, 2012, rather than thestated irthe
ALJ’s decision. (Tr. 4) The Council agreed with the ALJ’s findings under steps one, two, and
threeof the sequential evaluation process)cludingthatPlaintiff had not engaged in substantial
gainful activity since January 15, 2046d that Plaintiff hadevee impairments which didot
meet or equal in severity an impairment in the bigsi (Tr. 5.) The Council disagreed, however,
with the ALJ’s determinatigrat stefour, thatPlaintiff could perform her past relevant work as a
telephone solicitor. 1d.) When he VE stated thaan individual with Plaintiff's limitations could
perform ths job, the ALJ had not includetie limitation for occasional interaction with the public.
(Tr. 5,66—67.) When the ALJ addethat limitationin a third hypothetical, th¥E testified that
an ndividual with this limitation could not do Plaintiff's past relevant work. (Tr. 5, 68.)tlisr
reason the Appeals Council concluded thiae ALJ should not have diex Plaintiff's claim at
stepfour. However, the Council noted that th& had identified several jobs that could be
performed consistently with th&lLJ's RFC finding, such as addresser, bench hand, and
surveillance system monitor(Tr. 6.) For this reason, the Council affirmed the ALJ’s ultimate

conclusion that Plaintiff was not disabled at any time through June 30, 2012. (Tr. 7.)

29



V. ANALYSIS

Plaintiff's primary argument on appeal is that the ALJ failed to give controllgigiwto
the opinion of Plaintiff's treating physician, and gave too much weight to the opioiche
consultative physicians whexaminedPlaintiff. (Dkt. 16 (‘PI's Br.”) at 145.) Plaintiff also
argues thathe ALJ erred in finding that Plaintiff did not meet a listif®y'g Br. At 12-14), in
evaluatingPlaintiff's credibility (PI's Br. at 17)in finding that Plaintiff couldperform sedentary
work (PI's Br. at 21), anth failing to consider the combination of Plaintifiisipairments (PI's
Br. at 23.)

Based onts assessment of the record, the Court concludes that tHie dédision suffers
from a number of defects that justify a remand for further development of tbrel r@ed for
findings supported by substantial evidence.

A. The ALJ Failed to Comply with the Treating Physician Rule

The treating physician rule “generally requires deference to the medical ophi@n
claimant's treating physician[.Halloran v. Barnharf 362 F.3d 28, 32 (2d Cir.200@er curiam)
see20 C.F.R. 8§ 404.1527(c)(1) (“Generally, [the Commissioner] g]vejore weight to the
opinion of a source who has examined you than to the opinion of a source who has not examined
you.”). According to SSA regulations, the Commissioner will give “controlvagght” to “a
treating source's opinion on the issue(s) efritature and severity of . impairment(s) [so long as
the opinion] is wehlsupported by medically acceptable clinical and laboratory diagnostic
techniques and is not inconsistent with the other substantial evidence” in the record. 2@ C.F.R
404.1527¢)(2). Medically acceptable clinical and laboratory diagnostic techniquaisde
consideration of a “patient’s report of complaints, or history, [a]s an eslsdi@gnostic tool.”

Green-Younger v. Barnhar835 F.3d 99, 107 (2d Cir.2003) (citatiomitted).
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The preference for a treating physician’s opinion is generally justigeduse “[such]
sources are likely to be [from] the medical professionals most able to praviktaile,
longitudinal picture of Plaintiff's] medical impairment(s) and mdring a unique perspective to
the medical evidence that cannot be obtained from the objective medical evidence alome or f
reports of individual examinations.” 20 C.F.R. 88 404.1527(d)(2), 416.927(B{2}he same
token, the opinion of a consultative physician, “who only examined a [p]laintiff once, should not
be accorded the same weight as the opinion of [a] [p]laintiff's treatingifpay].” Anderson v.
Astrue 07-CV-4969, 2009 WL 2824584, at *9 (E.D.N.Y. Aug. 28, 2009) (citBgelberg v.
Barnhart, 367 F.Supp.2d 276, 2823 (E.D.N.Y.2005)). This is because “consultative exams are
often brief, are generally performed without the benefit or review of aldisymedical history
and, at best, only give a glimpse of the claimant on a single ddy.{quotingCruz v. Sullivan
912 F.2d 8, 13 (2d Cir.1990)).

“An ALJ who refuses to accord controlling weight to the medical opinion of artgeati
physician must consider various ‘factors’ to determine how much weight to gilve tpinion.”
Halloran, 362 F.3d at 32 (citing 20 C.F.R. § 404.1527(d)(2), now codified at 20 C.F.R. §
404.1527(c)(2)). If the ALJ does not afford “controlling weight” to opinions from trgati
physicians, he needs to consider the following factors: (1) “the frequency oinaxi@am and the
length, nature and extent of the treatment relationship;” (2) “the evidence in suppbé of t
opinion;” (3) “the opinion’s consistency with the record as a whole;” and (4) “whether the opinion
is from a specialist.”Clark, 143 F.3d at 188accordBurgess v. Astryes37 F.3d 117, 128 (2d
Cir.2008). Although “[tlhe ALJ is not required to explicitly discuss the factotsyiust be clear
from the decision that the proper analysis was undertakelfidgtt v. Colvin 13-CV-2673, 2014

WL 4793452at*15 (E.D.N.Y. Sept. 24, 2014).
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Furthermore, when a treating physician’'s opinions are repudiated, the ALJ must
“‘comprehensively set forth [his or her] reasons for the weight assigretteating physician’'s
opinion.” Halloran, 362 F.3d at 33see Snél. Apfe| 177 F.3d 128, 133 (2d Cir.1999ge also
20 C.F.R. 8404.1527(d)(2) (stating that the Social Security agency “wislyiee good reasons
in [its] notice of determination or decision for the weight [given to a] treamgcés opinion”
(emphasis addegl) “The failure to provide ‘good reasons’ for not crediting a treating source’s
opinion is ground for remand."SeeBurgin v. Astrue 348 F. App'x 646, 648 (2d Cir. 2009)
(quotingHalloran, 362 F.3d at 33 (stating that the Second Circuit tmibt hesitate to remand
when the Commissioner has not provided ‘good reasons’ for the weight given to a treating
physician’s opinion and ... will continue remanding when [the Second Circuit] encounter[s]
opinions from ALJs that do not comprehensively set forth reasons for the weight assigned t
treating physician’s opinion.” (changes in original omitted))).

Plaintiff argues that the ALJ erred in according “little” weight to Dnt#ony’s opinion
regardingPlaintiff's RFC. Dr. Anthonig walking questionnaire found that Plaintiff could not use
public transportation, could not walk for one block at a reasonable pace on rough or uneven
surfaces, could not carry out routine ambulatory activities, and could not climb tefesatsa
reasonale pace with the use of a handrail. (Tr. 532) Shealsofound that Plaintiff's knee
injury could reasonably be expected to duce “severe” pain, and that Plaintiffsint pain,
swelling and tenderness$ multiple joints resulted in significant restions. (Tr. 533.)

The Court agrees that the ALJ did not comply with the treating physicianThie ALJ
devoted a mere four sentences to the opinion of Dr. Anthony, Plaiptiff®rytreating physician,
and two of those sentencsisnply restated sme of Dr. Anthony’s medical findings. The ALJ

thenstated in completely conclusory fashion that “[a]fter reviewing therdedittle weight is
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accorded to the opinion of the claimant’s treating physiclzecausée|tlhe doctor's medical
source statemems much more restrictive than what the radiological imaging shows, as well as
how the claimant describes her own physical functioning.” (Tr. 94.)

At most, this brief analysimentions one of the required factors, “the opinion’s comscst

with the recordas a wholé,and even thenit does so without any explanation or analysisark,

143 F.3d at 188The ALJ completely failed to address the other three fagtersthe frequency

of examination and the length, nature and extent of the treatment relationship Vitidaece in
support of the opinigh®’ and“whether the opinion is from a specialistd. The ALJ certainly

did not “comprehensively set fortthdr] remons for the weight assigned to [th&gating
physician'sopinion,” Halloran, 362 F.3d at 33, nor did she “give good reasons” for her decision
to give Dr. Anthony’s assessment “little weighBurgin, 348 F. App'x at 648.

Regarding the ALJ’s reference tahat the radiological imaging showstfie ALJ was
presumably adopting the testimonytbé medical expert who testified at the ALJ Hearing,
Galst in finding that Plaintiff's imaging results did not support allegationh debilitating pain
symptoms. However,the ALJ did not do so explicitly or explain her reasoning at &fus,this
finding does not constitute a “comprehensively” explained reason for discountiAgtbony’s

opinion38

37 The court construes this factor as referring to the evidence upon which the treating
physician’s opinion is based, as opposed to other evidence in “the record as a Wharle’143
F.3d at 188 (identifying one of the other factors as “the opinion’s consistency witittrd as a
whole”).

38 Indeed contrary to the ALJ’s decision, Plaintiff's radiologidgaagingrecords appear
far more consistent with Dr. Anthony’s opinion than Dr. GalstSeeg(e.g.(Tr. 391-96, 412-19
(MRIs and xrays showing multiple disruptions, abnormalities, and irregularities in Plaintiff's
leg, knee, ankle, and foot bones and joints).)
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Furthermore, the ALJ does not explain the basis for her statement that Dr. yYAsithon
findings were “much more restrictive than . . . how [Plaintiff] describes her dwsigal
functioning.” (Tr. 94.) In fact, many of Plaintiff's statements regarding her physical ailixie
were completely consistent wibr. Anthony’s findings. For examplePlaintiff testified that she
could not walk up or down stairs, could only stdod ten to fifteen minutesgould only sit
comfortably for twenty to thirty minutes, and could only walk half a blocloteeéxperiencing
pain Plaintiff alsoreported that she had “stabbing, throbbing,” and “shooting” pain in her ankles,
toes, knees, and wrists. She testified that she spent a quarter of themqawghther feet up,
and a quarter of the day lying down. The ALJ did distussany of the portions of Plaintiff's
testimony that were consistent with Dr. Anthony’s findings.

Furthermore, even to the extent that any of Plaintifitatementscontradicted Dr.
Anthony’s findings “Plaintiff's reports of her daily activities by themselves are not substantial
evidence that she was not disabled and are insufficient to justify accordingafaent
physician’s] opinion limited weight” because “a claimant need not be an invahe tound
disabled.” Nusraty v. Colvin15CV-2018,2016 WL 5477588%12 (E.D.N.Y. Sept. 29, 2016).
“IW]hen a disabled person gamely chooses to endure pain in order to pursue impotsant goa
it would be a shame to hold this endurance against Hon(§uotingBalsamov. Chater 142 F.3d
75, 81-822d Cir. 1998)). “Indeed, it is wedlettled that the performance of basic daily activities
does not necessarily contradict allegations of disability, as people should not beegeioa
enduring the pain of their disability in order to care for theneseMd. (quotingCabibi v. Colvin
50 F. Supp. 3d 213, 238 (E.D.N.Y. 20)14)

Furthermore, the ALJ also failed to acknowledge or consider the signiticasistency

between Dr. Anthony’s findings and those of other treating soubreslischlerreported that
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Plaintiff could walk approximately half a block and back, or two blocks with the assstiac
cane, and had “significant” difficulty negotiating stairs, with episodesvohgiway. (Tr. 538.)
After analyzing Plaintiff's MRI imagesDr. Tischler found afull-thickness chondral injury in
Plaintiff's left knee, as well as several other abnormaliti@s. 542.) Dr. JafariPlaintiff's pain
management doctoisimilarly stated that Plaintiff presented with “multiple pain problems
includingaxial back pain and bilateral knee pain,” and confirmediilhehickness chondral injury
and other knee and leg injuries. (Tr. 25&yenDr. Galst testified that Plaintiff'full -thickness
chondral injury could cause knee pain and limit Plaintiff'sitgtio walk, and that the bunions and
calcaneal spurs inerfeet and ankles could limit Plaintiff's ability to walk “somewhat.” (Tr—63
64.)

The Court has navay of knowing whetheland to what exterthe ALJ considered these
statementgrom other sources. The ALJ only mentioned Dr. Tischler once, in the context of
referring to his finding that Plaintiff could ambulate two blocks with a cane asadastory to
Plaintiff's testimony aboubaving tousea cane—a finding that makes no sens(Tr. 93.) The
ALJ also mentioned Dr. Jafasnly once, in a confusing passage that appeared to have the purpose
of demonstrating that Plaintiff was not crediblaout experiencing pain, but that does not on its
face demonstrate anythirig

In the absnce of angxplanatioras tohow the ALJevaluated, if at althe record evidence

that was consistent with Plaintiff and Dr. Anthony’s testimony, the @auronly assume that the

394Also, though the claimant had injections administered by Dr. Jafari, a @aiagament
doctor, the claimant testified that he had misdiagnosed the reasons for her paie statesl that
she had been told by that same doctor that they should not have given her the injetit®fisst
place.” (Tr. 93).
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ALJ selectivelyconsidered only the records that were inconsistent with Dr. Anthony’s findings,
an approactthat is prohibited. See Nusraty2016 WL 5477588%11 (finding that “the ALJ’s
conclusion that [the treating physician’s] opinion is inconsistent with his own nudesith the
medical record is not supported by subs#drevidence because the ALJ failed to consider the
evidence in the record that is consistent with [the treating physician’s opiniBo]&s v. Colvin
14-CV-6622, 2015 WL 6024400, at *4 (W.D.N.Y. Oct. 15, 2015) (finding that because the ALJ
did not discuss records that undermined his conclusion, that conclusion was “improgedyba
a selective citation to, and mischaracterization of, the recgkdgs v. Astrug11-CV-1614, 2012
WL 6705873, at *2 (S.D.N.Y. Dec. 21, 2012) (“The ALJ may not simply ignore contradictory
evidence. When the record contains testimony tending to contradict the ALJisscomcthe ALJ
must acknowledge the contradiction and explain why the conflicting testimony ng bei
disregarded.™°

To the extent thahe ALJconcludedhat the record contradicted Dr. Anthony’s findings,
she had an “affirmative duty” to develop the record and “should have followed up witrefitiag
physician] to request supporting documentation or to obtain additional explanationsrfor [he
findings” Nusraty 2016 WL 5477588at *13. See also Ahisav. Comm’r 14CV-4134, 2015
WL 5719710, at *12 (E.D.N.Y. Sept. 29, 2015) (“[l]f a physician’s report is believed to be
insufficiently explained, lacking in support, or inconsistent with the physiciahé& og¢ports, the
ALJ must seek clarification and additionafarmation from the physician, as needed, to fill any
clear gaps before rejecting the doctor’s opinion.” (quotations omitted)).

Completely disregarding the admonition that the opinion of a consultative @mysibo

40 Because the ALJ did not discuss the undated, unsigned f¢entothe Courtdoes not
presume that ilactored intahe ALJ’sdecisin to givelittle weight toDr. Anthony’s opinion.
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only examined a plaintiff once shouldtriae accorded the same weight as a treating physician, the
ALJ discussed Dr. Kropskyand Dr. Dubro’s opinions in detail, and then concluded that “[g]reat
weight is accorded to [their opinions] as their opinions were based on direct etkamsiwd the
claimant and consistent with laboratory and clinical findings.” (T+984 These reasons for
giving “great weight” to the consultative physicians are patently flimdye first reason-that
their opinions were “based on direct examinations” would applyallyto Dr. Tischler, who
examined Plaintiff once, and would applyaanuch greater degree todDAnthonyand Jafari,
who examined Plaintiff multiple timesFurthermore, the ALJ does not explain which laboratory
and clinical finding<Dr. Kropskys andDr. Dubro’sopinions were consistent with, and wélye
was not creditinghe dinical and laboratoryindings that were inconsistent with their opinions.

Because the consultative sourceswhich the ALJ relied only evaluated Plaintiff on one
occasion edg, their evaluations “convey[] only a snapshot of Plaintiff's symptoms on the day of
the examination or, at most, for a brief period close to thattimeontrast to the reports Dfr.
Anthony, whose opinion reflects Plaintiff's condition over the cews six years. Emsak v.
Colvin, 13-CV-3030, 2015 WL 4924904, *1Z&(D.N.Y. Aug. 18, 2015). The ALJwas thus
required to give a much more detailed explanation of why she credited the omhibms.
Kropsky and Dubr@verthose of Plaintiff's longime treating physiciarDr. Anthony.

Finally, withoutany explanatiomt all, the ALJ states that “some weightis . . . given to . .
. [State agency psychiatric consultabtl. W. Skranovski, who opined that the claimant had no
psychological limitations.” (Tr. 95.) Dr. Skranovski did not even evaluate Plamp#iison, but
merely reviewed the record. Thus, his opinion should be given even less weight thatkat of
Kropskyor Dubro.

Thus, the ALJ’s unsupported and conclusory explanation for her reliance on the opinions
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of the consultative physicians, as well as her rejection of the treatingiphgsmpinions, tannot
withstand judicial scrutiny.” Bracco v. Commir 13-CV- 2637, 2015 WL 1475862, at *17
(E.D.N.Y. March 31, 2015).

B. The ALJ Erred in her Step Three Analysis

Plaintiff argues that the ALJ erred in finding that Plaintiff did not meet listing (txtxjor
dysfunction of a joint) or Section 100 (listing effects of obesitiff)e Court agrees that the ALJ
erred in hestepthree analysis.

“It is particularly important for an ALJ to specifically address conflictimgbative
evidence with respect to the step three analysis, because a claimant whosencoregts or
equals that of a Listing is deemed disaller seand eligible to receive benefitsPeach v. Colvin
15-CV-104S, 2016 WL 2956230, at *3 (W.D.N.Y. May 23, 2016) (citing 20 C.BR.
401.1520(d), 404.1525, 404.1526). When a claimant’'s symptoms “appear to match those
described in a listing, the ALJ must explain a finding of ineligibility based ohigiegs.” 1d. at
*4 (internal quotation omitted)See also Proper v. Comm12-CV-98,2014 WL 7271650, at *11
(W.D.N.Y. Dec. 18, 2014ffinding that “the ALJ’s step three analysis [was] legally erroneous
inasmuch as it provide[d] no record support or rationale for how he reached his firglittgs a
listing equivalency”);Hamedallah ex rel. E.B. v. Astru876 F. Supp. 2d 133, 144 (N.D.N.Y.
2012) (explaining that the ALJ’s “orsentence, conclusory analysis [of the dtape analysis]
without any recitation of the facts or medical evidence . . . [wagj pfror” warranting remand

Regarding Section 1.02 of the Listings, governing infarg weightbearingoint, the ALJ
merely stated that “the record does not document the required symptoms netcessaey the
requirements.” (Tr. 91.) Regarding the obes#hated Section 100 listing, the ALJ merely stated

that she had “considered thlaimant’s obesity” and “note[d] that the claimant’s activities of daily
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living and general functioning and inconsistent testimony [did] not fully suppoxtiémant’s
level of complaints.” 1¢.)

The Court, therefore, agrees with Plaintiff that thieJ’A step three analysis is legally
deficient The ALJ has provided “no record support or rationale” for how she reached her findings.
Although ‘the absence of an express rationale for an’ \cdnclusions does not prevent [the
Court] from upholding themso long as [it is] able to look to other portions of the ‘Aldecision
and to clearly credible evidence in finding that his determination was supported tantabs
evidence,”Salmini v. Comm'r of Soc. Se871 F. App'x 109, 112 (2d Cir. 2010), here the other
errors in the ALJ’s decision, including her misapplication of the treating pagsigie and failure
to properlyevaluate Plaintiff's credibility, prevent the Court from finding that the AEt8pthree
analysis was supported by substantial enak.

Listing 1.02, major dysfunction of a joins, characterized by “gross anatomical deformity
(e.g,,subluxation, contracture, bony or fibrous ankylosis, and instgbélitg chronic joint pain
and stiffness with signs of limitation of motibof the affected jointsyith “[ ijnvolvement of one
major peripheral weigHbearing joint i(e., hip,knee,or ankle) resulting in inability to ambulate
effectively” 20 CFR Part 404, Subpart P, App’x 1, Listing 1.@& Plaintiff notes, her March 2,
2013 MRI d herknee showed full-thickness chondral injurya bony infarct within the medial
femoral condyle and a Baker's cyst, aather MRIs of her ankles and feet showed other
irregularities. Dr. Anthony found that Plaintiff could not walk one block at aonedde pace on
uneven surfaces, and could not use standard public transportation. Plaintiff statedubat s
cane, could not walk up or down stairs, had stabbing, throbbing, and shooting pain in her ankles,
toes, and knees, and could not walk forenthan half a block before experiencing pain light

of the record evidence supporting a findthgt Plaintiff met the requiremena$ Listing 1.02, the

39



ALJ was required to provide record support and rationale for her dedfsion.

C. The ALJ Erred in Assessing Plaintiff's Credibility

In assessing whether a claimant is disabled, the ALJ may consider the tlaiman
allegations of pain and functional limitations; however, the ALJ retains theetisstto assess the
claimants credibility. See Fernandez vs&ue 11 CV 3896, 2013 WL 1291284, at *18 (E.D.N.Y.
Mar.13, 2013)(citing Taylor v. Barnhart 83 F. App'x 347, 350 (2d Cir.2010) aobrreale—
Englehart v. Astrue687 F.Supp.2d 396, 434 (S.D.N.Y.2010)). The SSA regulations provide a
two-step process favaluating a claimahg assertions of pain and other limitatioRgst, the ALJ
must decide whether the claimant suffers from “a medically determinabérmemnt that could
reasonably be expected to produce the symptoms alle@dC.F.R. § 404.1529|b Second,
where the record shows that the claimant has such a medically determinablmenpaine ALJ
evaluates “the intensity and persistence of [the clairspsymptoms [to] determine” the extent to
which they limit the claimans ability to work. 20 C.F.R. 804.1529(c) see alsd~ernandez
2013 WL 1291284, at *18. Where the ALJ finds that the claireaastimony is inconsistent with
the objective medical evidence in the record, the ALJ must evaluate the claitestitnony in
light of seven fators: 1) the claimaid daily activities; 2) the location, duration, frequency, and
intensity of the pain; 3) precipitating and aggravating factors; 4) the dgsege, effectiveness,
and side effects of any medications taken to alleviate the pain;yS)reatment, other than

medication, that the claimant has received; 6) any other measures that thatatampbys to

41 The ALJ can provide the necessary explanation either by comparing the syaptom
findings from the record with the corresponding criteria, or by “expreskipting] a medical
source statement that dissses the medical evidence and arrives at express conclusions concerning
the Listings.” Peach,2016 WL 2956230, at *3.
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relieve the pain; and 7) other factors concerning the claisidonctional limitations and
restrictions as a result of the pain. 20 C.F.R. § 404.1529(c)@)i}i)-

At the first stepof her credibility determinatigrthe ALJ found that Plaintiff's medically
determinable impairments could reasonably be expected to cause the allegedsyngpt. 94.)
However, at the second steghe bund that Plaintiff's statements regarding the intensity,
persistence, and limiting effects of the symptoms were not entirely creditle. (

As a preliminary mattethe ALJ did not explicitly state which factors listed in 20 C.F.R.
8 404.1529(c)(3) she considered in making hedibility determination. Emsak 2015 WL
4924904,at *16. She clearly addressediactor (i) in discussing Plaintiff's reported social
interactions, lack aheuse of a cane, and daily household activitidse ALJmay have addressed
factor (v) in stating that “[tjhough the claimant was diagnosed with anxie¢ydses not see a
psychiatrist,” althoughthe ALJacknowledged that Plaintiff's primary care physician prescribed
her Xanax, which she took daily to treat Bgmptoms. (Tr. 92.) The ALJ also noted without
elaboration that Plaintiff had cancelled a lap band procedure, (Tr. 93), perhaps inipdyitigs
undermined Plaintiff's testimony about the effects of her obesity. This coolb@lsonsidered a
reference to factor (v) In any eventwhat is clear is thahe ALJ failed to conduct a thorough
analysis of the required seven factorgeaching the conclusion that Plaintiff was not entirely
credible

Many of the ALJ’s reason®r her credibility determiation are extremely weak. For
examplethe ALJ found that Plaintiff's statement that medications made her nauseousadzy
tired was “inconsistent” with her prior testimony that Percoset had he&deauseous and dizzy
but Vicodin wasbetter. The ALJ does not explain why Plaintiff could not have been referring to

the many other medications she toakd not simplyVicodin, when she testified that her
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medications made her nauseouSurthermorepPlaintiff's statementhat Vicodin was‘a little
better” (Tr. 38,) did not necessarily mean that it had no side effects.

The ALJ also relied olr. Tischler's statement about Plaintiff being able to walk two
blocks with a cané cast doubt oRlaintiff's testimony that she needadcanebput the effect of
the doctor's statement neither contradicts nor calls into question Plainiéiis.c Indeed,
Plaintiffs MRIs and xrays show osteoarthritis and other impairments with both of Plaintiff's
knees, and even Dr. Galst found that abnormalities in Plaintifidearnsuggested arthritis.
Relatedly, the ALJ discreditdelaintiff's explanatiorthat shedid not always usa cane because
it hurt her wrist to do so. Yedgspite Plaintiff's consistent reports of wrist paing ALJdismissed
thesecomplaintsas “inexplicabl[e]” because “[tjhe medical evidence ... contains absolutely no
mention of any issues dealing with the claimant’s wris{Tr. 93-94). The ALJ similarly
concluded that Plaintif ability to fold laundry, read, and do dishes contradidted estimony
about not being able tarry a gallon of milkbecause oivrist pain On its face, this conclusion
makes little sensehe first set ofactivitiesdo not inherently involve lifting or carrying heavy
objects,such that a person could perform those activities (perhaps with somebpaist)ll be
unable topick up a heavy itensuch as a gallon of millkecause its too pairul.

Thus, the Court finds that the ALJ did not conduct a proper analysis of Plaintifibittg
and that her credibility determination with regard to Plaintiff is not supporgesubstantial
evidence.On remand, the ALJ should reassess Plaintiff's criggilvith reference to the factors
listed in 8 404.1529(c)(3). To the extent the ALJ discredited Plaintiff's staterm@mterning her
pain or the intensity, persistence, and limiting effects of her impairmen&lthghould indicate
how she assesseddbalanced the various factors in 8 404.1529(c)(3).

On remand, the ALJ should also consider Plaintiff's work history when making her
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credibility assessment. Plaintiff testified that she had worked steadily uribB2Gsales manager
at a telemarketopfirm, monitoring 30 employeesA plaintiff with a good work history is entitled
to substantial credibility when claiming inability to workRivera v. Schweike717 F.2d 719,
725 (2d Cir.1983)see also Fernande2013 WL 1291284 at *2(inding theplaintiff was entitled
to substantial credibility based on a 26ar work history).

D. Plaintiff's Other Arguments

Plaintiff also argues that the ALand presumaly the Appeals Council as wedyred in
finding that Plaintiff had thé&RFC to perform sedenty work with a sit/stand option. Plaintiff
argues thathis finding was contradicted by Dr. Anthony’s assessment that Plaiotiffl only sit
for a maximum of two hours and could not stand or walk for any significant length of ticthe, a
by Plaintiff’'s testimony that she could sit for a maximum of 20 to 30 minutes anltiyusatawith
her feet elevated. (P. Mot. at-2R.) The ALJ’s previously discussed errors impact the Court’s
ability to properly evaluate the RFC analysis. On remand, the ALJ shewviauate Plaintiff's
RFCafterproper analysis of Dr. Anthony’s testimony, Plaintiff's credibility, aritether Plaintiff
meets a listed impairment.

Finally, Plaintiff argues that the ALJ failed to properly consider the combmatf
Plaintiff's impairmens. Although the ALJ may have considered Plaintiff's impairments in
combination, as suggested in her reference to the “combination of impairment§0f]Ton
remand,the ALJ shouldconducta new analysis of the combined effects of all of Plaintiff's
impairmentsn light of any revised findings.

CONCLUSION
For the reasons set forth above, the Court DENIES the Commissioner's motion for

judgment on the pleadings and GRANTS Plaintiff's crassion. The Commissioner’s decision
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is remanded for further com@ration and new findings consistent with this Memorandum & Order.
The Clerk of Court is respectfully requested to close this case.

SO ORDERED.

[s/ Pamela K. Chen

Pamela K. Chen
United States District Judge

Dated: BrooklynNew York
March 30, 2017
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