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UNITED STATES DISTRICT COURT C/M
EASTERN DISTRICT OF NEW YORK
___________________________________________________________ X
HERBERT L. FORGES,
. MEMORANDUM
Raintiff, . DECISION AND ORDER
- against - . 15-cv-6082 (BMC)
COMMISSIONER OF SOCIAL SECURITY,:
Defendant. :
___________________________________________________________ X

COGAN, District Judge.

1. Plaintiff seeks judi@al review, pursuant to 2 U.S.€.405(g), of the decision of
the Commissioner of Social Securihat he was not disabled, amdi$ not entitledo disability
benefits, as of February 26, 2010.

2. It is common ground that as a resulofinguinal hernia on his right side, for
which he first had surgery in 1992, he has a severe impairment. The surgery was repeated in
2008 as it appears that scar tissue had pinclegahedd, or the surgery had damaged a nerve in
the inguinal area. It is alsor@gd that plaintiff cotinues to have some levef chronic pain in
the groin as a result of the hernia and/or theesigg. The question is wther that level of pain
renders him disabled under the graduated analyftamework in theSocial Security Act
regulations, or whether, as tAdministrative Law Judge fountie has the residual functional
capacity to perform sedentary work, as he hddsmprior employment, with the proviso that he
needs to avoid stairs and ramps.

3. Plaintiff's treating surgeon was Dr. AllieM. Wright, who appears to have
performed both surgeries. His post-surgicabré of July 11, 2008 lfe day after the second

surgery), provides useful background in undeditag what Dr. Wright did during the surgery
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(but of course sheds no light orajitiff’'s recovery, which is the levant issue). It recites that
Dr. Wright found a clear herniatn. He also found that the iieguinal nerve was trapped in
scar tissue, presumably from the 1992 surgery.\WBight freed the trapped nerve from the scar
tissue and stitched up the op®g using a mesh patch to join baikdes of the hernia. Dr. Wright
observed that plaintiff “t@rated the procedure well.”

4. The next record from Dr. Wright is“do Whom It May Concern” note nearly 18
months later (February 26, 2010), which simplyssdl am attending [plaintiff] ... and [h]e is
presently medically disabled and unable to workliere is nothing medical in the record to
indicate why Dr. Wight thought that.

5. There is more information in anotherdWhom It May Concern” note that Dr.

Wright wrote more than two years after thaine 20, 2012). He dedwed plaintiff as a

49 year old male who underwent repafirecurrent rightnguinal hernia and
neurolysis of the ilio-inguinal nerve admly 11, 2008. His post-operative course
has been significant for recurrent righogr pains, right hip pains and often pains
in the right medial and upper thigh aredfiese complaints have been persistent
in spite of analgesics, warm compressesne physical therapy and self messages
[sic]. Clinically the right groin, righhip and medial upper igjh have all been
sensitive to touch, press or move. s hyperaesthesia nerve syndrome which
appears to be a permanent condition.

He has reached maximum medical improvement.

The report of the independent medieahminer dated 6/22011 states a 75%
disability. A copy of tlt report is enclosed.

6. The IME report for worker’'s compensatitmat Dr. Wright referenced (and is
deemed incorporated) in his natets forth plaintiff’'s subjectiveomplaints (more on that below)
and diagnoses him, twice, as hayi'hypesthesia.” That is actlathe opposite of Dr. Wright's
diagnosis, noted above, of “hyperaesthesia.t tBe use of hypesthesia in the IME report must

be an error, as it refers to a lamktactile sensation in an areaskin, while hyperaesthesia refers



to painful sensitivity in an area of skin, and if anything is clear from the entirety of this record,
including the IME report cited by Dr. Wright, it is that plaintiffshlaypersensitivity in his groin.
Thus, the IME report noted that plaintiff “haddwperations to repairragght inguinal hernia.
The surgery was complicated by what appears tiabgage to the claimant’s nerves in the area
of the incision causing him to have residual Istpesia [sic].” The report also notes that
plaintiff had positive right leg raising at 40 degrees due to pain, which seems to further support
hyperaesthesia, not hypesthesia.

7. Dr. Wright filled out a detailed questinaire on plaintiff’'s condition on October
12, 2012. He noted that he hagkeh seeing plaintiff mmthly since July of 2008. He described
plaintiff's symptoms as “recurrent groin pain whiadiates down to the right testicle [and] the
back and the anterior/superior spine.” Simylahle described his “clinal findings” as “right
groin pain radiating to thright testes, radiates to the baclHl anterior/superior iliac spine. He
has had difficulty walking and he gets wealkiis diagnosis was “statymst-right groin hernia
repair 1992. Nerve entrapmeghdgrome — right groin.” He gawe“guarded” prognosis. He
noted that the symptoms had been preseosedDctober, 2007. Maegiitions consisted of
Motrin, Flexeril, and Gabapentin, whialid not produce any side effects.

8. In terms of functional capacity, Dr. \Wht checked “yes” to the question of
whether plaintiff had to lie down during the dand “yes” to the questh of whether plaintiff
had pain, adding that “when he is up and abothi§]Jpains get worse and he feels weak and he
has to lie down at least one hgwand that the pain was atttitable to “nerve impairment
syndrome.” He found that plaifitcould continuously sit for up to two hours; stand for one
hour; and walk for one hour. He further opined thatn 8-hour workdayplaintiff would have

no problem lifting or carrying up to 5 Ibs.; octawlly lifting or carryng from 6-10 Ibs.; but



could never lift or carry anythinigeavier than that. He alémund that plaintiff could never
bend, squat, crawl, climb, or reach, nor coule&chgage in activities involving heights, driving,
temperature changes, or exp@sto airborne substances.

9. Dr. Wright concluded the questionraioy noting that plaintiff met the
requirements for a “listed” impairment (wesarot told which listing, but the questionnaire
recites that it is accompaniég the “relevant” listing for tb enlightenment of the treating
physician) because he “has reached maxiimedical improvement he continues to have
symptoms of pain with radiation to his testesck and hip causing impaired ambulation.” He
diagnosed plaintiff has havindpyperaethesia nerve syndrome which appears to be a permanent
condition.”

10.  Dr. Wright completed anothguestionnaire about nine months later, on July 17,
2013. It was prefaced by another “To Whom It Mayncern” note, which “verif[ies] that | have
attended [plaintiff] for right grai post hernia surgery — nerve entrapment syndrome as well as
hip pains and back pains. He is presentbabied and unable to work. Do please excuse him
from work until he is medically cleared.”

11. The questionnaire itself yielded answemsikr to the answers on Dr. Wright's
first questionnaire. His “clinical findingsd observations” were “&mination of the right
groin shows some tenderness and sensitivity. Padies rddiate to the right side of the back and
impair ambulation.” He desdned plaintiff's symptoms asécurrent” and “severe.” He
checked “yes” to the question of whether piiffi's symptoms were “credible” and “reasonable
... given the objective medical findings.” Hetloer noted that plaiiff's response to the
analgesics he had been receiving was “podrtie prognosis was, again, “guarded.” He opined

that in an eight hour workday,gihtiff could continuously sit, ahd and walk for %2 hour, and lie



down for 8 hours. He further opined that pldfrd¢ould lift and carry “frequently” up to 10 Ibs.,
“occasionally” up to 25 Ibs., and “never” more than 50 Ibs.

12. The ALJ essentially rejected Dr. Wrightenclusions, giving them “little weight”
because the ALJ found his opinions to be “cosaty in nature and not supported by treatment
notes,” as well as “not consistent with thenimal objective findings obther examinations and
the opinions of the consultative and independeatreers.” That is all the ALJ had to say
about Dr. Wright.

13. The ALJ didn't give plaintiff's subjectiveeporting much weighgither. Plaintiff
testified that the pain stays witiim “around the clock.” He desbad it as a “tingling feeling”
like hitting your “funny boe” except in his groin, going up and dowis leg and into his testes.
The medication he takes (a nerve analgesic) satsepain to “ease(] up a little bit,” but he can
still feel it; the pain is “ahays throbbing,” and the medication sometimes makes him nauseous
and drowsy. He feels the pain when he wadkgl when he climbs stairs. He analogized his
pain to receiving a kick in thgroin that doesn’'t go away. Heattd that while he showers every
morning, he has to be very gentle in washirgygnoin area because it'sipful to the touch. He
has difficulty urinating and defecating because strgining exacerbates tpain. He also gets
swelling at the incision site intermittently.

14.  When asked by the ALJ about his dailstivities, plaintif responded, “When |
take the pills I have to lay back down and rdsion’t do nothing all day.”"He walks about five
blocks to his mother’'s house every other dagmr He uses a cane all of the time, even around
the house. He testified thia¢ can cook, but “my brother asdn cooks [sic] for me. They do

everything for me.” He gets food from themhis mother and puts it in the microwave.



15.  He testified that Dr. Wright is going to aore surgery “in the near future.” He
had not yet set up his surgery at the time ofdgsimony because Dr. Wright advised him that he
still needed more time to hefabm the prior surgery.

16. The ALJ found that plaintiff's teaenony about his symptoms “does not
substantiate the allegations of the claimant éodégree alleged.” He $&d that in part on the
“conservative treatment” that plaintiff had received since surgery “with no evidence of any
further surgery or extensive pain managemeaatinent.” The ALJ alsdiscounted plaintiff's
testimony because his physical examinatioeséaled tenderness in the area but few other
objective findings,” and he alsofegenced that fact that plaifftfwas found to have no marked
disability from and [sic] Worker's Compensatiemaluations.” The ALJ further found plaintiff's
testimony internally inconsistent because pl#ihtad acknowledged that “he was able to care
for his personal needs, clean and do lauhdige per week, shop twice per month, and cook
twice per day with some assistance.” “Basedhase statements,” the ALJ concluded, “it would
appear that the claimant is leading ativecexistence in spite of his allegations.”

17.  The ALJ preferred the opinions of tveonsultative physical examiners, upon
which he placed “substantial” weight. Dr.&8mon Gearhart examined plaintiff in August, 2012
and Dr. Thukral examined him in October, 20T3e former is certified by the American Board
of Preventive Medicine; her certification isRublic Health and General Preventive Medicine.
Plaintiff's oral report to hewas consistent with his testimony to the ALJ. She observed that
plaintiff had a normal gait even though he hadyfdten to bring his canand she felt that the
cane was not necessary. He was limited in his ability to squat to 50% of normal. He had no
difficulty dressing for the exam or getting on df the examination table, or getting up from his

chair. She noted tenderness on the rightaideés abdomen. Flean on his right hip was



impeded to 70%. She gave him a “stabledgmosis, and concluded that he had “marked”
restrictions for heavy lifting and carryirggnd “mild” restrictions for prolonged walking,
standing, sitting, as well aguatting, kneeling and climbing.

18.  The examination report from 14 monthtelaby the other consultative examiner,
Dr. Vinod Thukral, who is in the same practicep as Dr. Gearhart, and is board certified in
internal medicine, is very similédo Dr. Gearhart’s. The only diffences of note are that he gave
plaintiff a “fair” prognosis, and found “no limitens” for sitting, standing, pulling or pushing,
and “mild” limitations for lifting and carrying. | thk it is also significanthat he had plaintiff
perform a straight leg raisirtgst, which was negative.

19. The ALJ also gave “some weight” tiee report of Workers’ Compensation
doctors, who found plaintiff partigildisabled (under the distinguishalstandard of disability in
the Workers’ Compensation Law). The firsteueport, by Dr. Marilee Mescon, who is board
certified in internal medicine, is dated Jutte 2011. She found that plaintiff had a “marked”
degree of disability, and diagnosed him as hatdtagnage to [his] nerves in the area of the
incision causing him to have residual hypestiieand that his condition was “permanent.”
Again, | think hypesthesia is the wrong word hieeeause Dr. Mescon used it in the context of
heightened sensitivity and pain. She also foupdsative straight leg raisg test with pain at 40
degrees.

20. The second worker’'s compensation revigas performed by a board certified
internist, Dr. David Pulver, on April 25, 201He found that plaintiff had a “mild partial
disability,” and he agreed thplaintiff had “continued pain thegit groin area.” He observed
“tenderness to light touch in the entire lowgihtiquadrant and medialpesct of the right thigh

as well as along the right aspetthe scrotum.” Significantly, threcords he reviewed included



seven progress reports from a Dr. Donald Mogenerated between June 27, 2011 and February
13, 2012.

21. The reference to Dr. Moore is importdrg@cause it appears that Dr. Moore was a
treating physician on the medicatlsijust as Dr. Wright was aftating physician on the surgical
side. Yet Dr. Moore makes only a limited appearandRis record. The reference to the “seven
progress reports” is mysteriobecause the seven progress repagsnot part of the record, and
yet, coming from a treating physician, they amsly have the poterati to contain highly
probative evidence.

22.  The only direct evidence in the record from Dr. Moore is a questionnaire that the
Commissioner sent him with @wer letter requesting recordbsle signed the questionnaire on
August 8, 2013, and returned it withethover letter, but heeclined to provide an answer to that
portion of the questionnaitbat addressed plaintiff's functionedpacity, stating instead that he
had “not assessed” functionality. This is peobhtic because with at least seven treatment
reports, Dr. Moore may be in the best positioalbthe doctors who evaluated plaintiff to opine
on his functional capacity. In addition, Dr. Mets questionnaire noted that Dr. Wright had
indicated that plaintiff was “fifor work” as of April, 2009, buthere is nothing in the record
indicating that Dr. Wright had such an ojoin, leaving me wondering why Dr. Moore thought
that was Dr. Wright's opinion.

23.  Dr. Moore is further referenced in an affidavit that plaintiff has submitted to this
Court in opposition to the Commissioner’stioa for judgment on the pleadings. There,
plaintiff avers that “I have den seeing Dr. Albert Wright amt. Donald Moore regularly since
2008, and continue to do so.” (Although the affilanay be technically improper as outside of

the administrative record, | will consider this averment, at least, in light of plaimtiti’se



status.) That averment further highlights idsue of why there are no records from Dr. Moore
in the administrative record, and estdidis that Dr. Moore vgaa treating physician.

24. ltis not as if the Commissioner madeeftort to get records from Dr. Moore.
She specifically requested them in the covetadated August 8, 2013. (The Commissioner’s
brief on the instant motion asserts that an gardiguest was also madmjt the citation to the
record must be incorrect, as no such request is contained there, and | cannot find it elsewhere in
the record.) However, the baipdate request is ambiguous amdy have misled Dr. Moore or
his staff. It advises Dr. Mooredhplaintiff is proceeding to aglaring for disability benefits, and
then requests “Medical records dating fromr&a2010 until the present date,” which Dr. Moore
apparently did not supply. This may be becdhsaequest also enclosed the questionnaire, but
the letter does not expressly nefe the questionnaire. Perhaps most useful to quote the
entire letter to show why DMoore may have been confused:

A claim for disability baefits, filed by the aboveamed individual under the

Social Security Act, is before the Qfé of Disability Adjudication and Review

for hearing and decision.

Please provide the following infornation within the next ten days:
Medical records dating from March 2010 until the present date

If you are currently registeresb a user of the ElectriorRecords Express (ERE),
use the attached barcode information when submitting the requested evidence
(RQID, RF, and DR fields). If you ar®t a registered user of ERE, fax the
evidence, along with the encloseddme, using this fax number— (877)379-
8558. Remember that the enclosed barcods brithe first page of each set of
documents being faxed. Notéyou request payment, the request should be
returned to the address shown above aent via the fax number noted below

— it is different than the FECS fax number used for medical evidence.

Your assistance in furnishing this infaation will facilitate the adjudication of

this claim and will be greatly appreciated. A medical release form is enclosed.
We are authorized to pay up_to $10.@8@jch is the same amount that the
Disability Determination Service Office pafor such a report. If you require
payment for the evidence, please supdywith the necessary information
requested on the attachgalge and return this letter by mail or fax (718)330-2009



to our office as soon as possibleydu have any questions, please contact Jaimie
Hanlon at the phone number listed above.

(Emphasis in original, except note that the “$00 is underlined by hand). | do not understand
the sentence “We are authorized to payau$10.00, which is the same amount that the
Disability Determination Service Office pays fauch a report,” and Dr. Moore may not have
either. “[S]uch report” may refer to the qtieanaire; the language doeot suggest that the
provision of medical records cditates a “report.” But | could easily see Dr. Moore coming
away from this letter ihking that if he breezed through theestionnaire and signed it, he had
satisfied the request for medical records.

25.  The fact that Dr. Moore marked the quess as to functionaapacity as “not
assessed” tends to confirm this suggests that he was lookinghés historical records and did
not find the assessment required by the questsmnahen he wrote “not assessed,” what he
meant was that his medical records did not cargach an assessment. And since he completed
the questionnaire, in a fashion arayyhe concluded that he did not need to send in the records.
He does not appear to havéeirpreted the cover letter esquesting him to undertake an
assessment of plaintiff's residuahctional capacity; if he did daterpret it, he chose not to do
it.

26.  There is a potential further indicatitimat Dr. Moore may have understood, or
misunderstood, that the only request of him wasomplete the questionnaire based on his
medical records. The cover letter enclogtmg questionnaire has the $10.00 reimbursement
amount underlined by hand. This was likely done bydttwtor or one of his staff. It shows that
he focused on that nominal amount. Based orfticats, he might haveoncluded that rather
than taking the time and effort to locate ang@ycthe records in exange for $10.00, it would be

easier to just fill out the questionnairethe cursory manner that he did.
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27.  Since plaintiff is proceedingro se and has not demonstrated any familiarity with
the law, | have undertaken to discern what pafiesrror could reasonably be raised on this
record. It seems to me there are two related issues.

28.  First, there is the questiai whether the ALJ afforded appropriate deference to

the opinions of Drs. Wright and Moore. Undlee treating physician rule, see Burgess v. Astrue,

537 F.3d 117, 128 (2d Cir. 2008), the Commissionest give a treating physician's opinion
“controlling weight” regarding ‘lie nature and severity of impairments” if his opinion is
“well-supported by medically acceptable clinieald laboratory diagnostic techniques and is not
inconsistent with the other substantial evideindghe claimant’s] case record.” 20 C.F.R.
8416.927(c)(2). Because the treating physician’siopiis so significant, the Commissioner is
required by statute to “make eyaeasonable effort tobtain from thendividual’s treating
physician[s] ... all medical evidence ... necessargrder to properly make [a disability
determination], prior to evaluating medicaldance obtained from any other source on a
consultative basis.” 42 U.S.€.423(d)(5)(B). “Evey reasonable effort” is defined by the
regulations as “an initial regsefor evidence from your medical source and, at any time between
10 and 20 calendar days after thidal request, if the evidend®as not been received ... one
followup [sic] request to obtaithe medical evidence necessary to make a determination.” 20
C.F.R. § 404.1512(d)(1).

29. Aclosely related principle that is implicated in the instant case is the statutory and
regulatory duty of the ALJ to fully develop theicthant’'s complete medical history for at least

twelve months prior to the application dafee Ericksson v. Comm’r of Soc. Sec., 557 F.3d 79,

83 (2d Cir. 2009); see also 42 U.S.C. § 423(dBp(providing that ALJ “shall develop a

complete medical history of &ast the preceding twelve mths for any case in which a
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determination is made that the individual is not under a disability”); 20 C.F.R. § 404.1512(d)
(“Before we make a determination that yoa aot disabled, we will develop your complete
medical history for at least the 12 months preagthe month in which you file your application
unless there is a reason to believe that dgweént of an earlier period is necessary.”).
Although this duty is set forth in terms ofvaelve-month period, thALJ’s obligation may go
beyond that “if there [is] reason to believe ttia information [is] necessary to reach a

decision.” _DeChirico v. Callzan, 134 F.3d 1177, 1184 (2d Cir. 1998).

30. It seems clear that relying on the single-examination results of consulting
physicians, as opposed to treating physiciena,permissible butot optimal way of
determining functional capacity. The casegeh@cognized that “a consulting physician’s
opinions or report should be given limited weighécause “consultative exams are often brief,
are generally performed without benefit or revigielaimant’'s medical Isitory and, at best, only
give a glimpse of the claimant on a single d&jften, consultative reports ignore or give only

passing consideration to subjeetisymptoms without statedasons.”_Cruz v. Sullivan, 912

F.2d 8, 13 (2d Cir. 1990) (internal quotation marks omitted).

31. Inthe instant case, the consultamsaminations upon which the ALJ placed
primary reliance suffer from at least sometwse infirmities. There is no indication, for
example, that Dr. Gearhart reviewed any roaldiecords. She obtained plaintiff's medical
history entirely based on hisgt@iption, and the bulk of her repgertains to areas of his body
as to which he has no problems. This suggastince-over physical examination in which his
post-surgical difficulties playedo particular role. There arelgnwo paragraphs that might
bear on his particular impairmigrontaining her observationbaut his “General Appearance,

Gait, and Station,” which she found essentiatbymal, and his “Musculoskeletal” conditions,
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which she found normal except for some reduceddtein his right hip. She did not comment
that the reduced flexion might be the resulthaf pain in his groin,ral her broad, self-evident
diagnosis of “history of rightniguinal hernia, status post-repg®;” with a prognosis of “stable,”
did not acknowledge Dr. Wrightdiagnosis that plaintiff hdfiyperaesthesia nerve syndrome
which appears to be a permanent condition” and “nerve entrapment syndrome.”

32. This seems to me to be a significantigsion, first, because there seems no doubt
on this record that this @aintiff's problem, and, secontdecause the whole point of a
consulting examination should have been tesas the severity of this condition and the
functional limitations it imposed, nod engage in meaningless ebgtions of plaintiff's “Skin
and Lymph Nodes”; “Head and Face”; “Eyes;” dis, Nose, and Throat;” “Neck;” “Chest and
Lungs;” and other body parts that hawahing to do with his impairment.

33. The later examination by Dr. Gearheagtactice-partner, DiThurkal, suffers
from the same shortcomings, and need notdokeessed further. | do note, however, that Dr.
Gearheart is a preventive medicspecialist and Dr. Thurkal is an internist, and while they are
gualified as physicians to evaluate plaintiff's infp@ent, it seems that a surgeon would be better
able to evaluate the specififfext of hyperaesthesiatnerve syndrome on futional capacity.

34. The examinations of Dr. Gearheart and Dr. Thurkal might constitute substantial
evidence if a better record cduhot be compiled despite reasbleaeffort. But | think more
effort needs to be made. We have two treptihysicians, one of whardr. Wright, performed
the two crucial surgeries on plaintiff and followen with him for a substantial period thereafter,
and the other one, Dr. Moore, his internist, whairlff apparently consults with regularly and
who the record indicates generattdeast seven treatment notes. ré¢/lof an effort needs to be

made before | can determine whether the Abdrapriately discounted DWright's conclusions
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as treating physician. These are physicians whaHygtput their hands on plaintiff in the most
probative way on multiple occasions over a period of years. Their views are almost certainly
worth more than two consultants who obsdrp&intiff walk a few steps and ascend and
descend from an examining table.

35. Even with regard to the ALJ’s assessmeinDr. Wright's opnion on the current
record, | am not convinced thitie ALJ gave it sufficient consedation. | understand that the
ALJ was justifiably concerned with the abseontéreatment notes, but all of the workers’
compensation doctors agreed with Dr. Wriglatt thlaintiff has damage to the inguinal nerve
which without doubt is capable of producing the lefeain of which he complains. Itis
therefore not correct to say tHat. Wright's assessment is “nobnsistent with the minimal
objective findings of other examinations and tipinions of the consultative and independent
examiners.” | think Dr. Wright's opinion is nobrsistent with the consultative examiners, and it
is consistent with the workers' compensatioamexers. But considering that Dr. Wright has
done the surgery and has been laying handsaontiil on a monthly basis since, | do not see
why the ALJ preferred the consultants.

36. In any event, especially in the absen€an effort to obtain more records, it
seems to me that the ALJ’s perfunctory dismis$®r. Wright's evaliation as “conclusory”
was itself conclusory. And | think in light ofd@Hikely confusion on the piof Dr. Moore as to
what was being asked of him, an additional request is necessary.

37. |1 am therefore remanding the case fortartdevelopment of the record and, upon
such further development, to reevaluate the ktdig be given to thepinions of plaintiff's
treating physicians. Specificgllwith regard to Dr. Wright, hehould be requested to furnish

copies of all treatment notes and other records showing consultations or examinations with
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plaintiff. With regard to DrMoore, he should be requestecctmduct a physical examination of
plaintiff to the extent necessary to answer questions on the ggt®nnaire relating to
functional capacity that he previously marleed“not assessed.” The request to Dr. Moore
should also make it clear that cepiof all of his treanent notes and records are being requested,
and it should be pointed out to him that the rddmefore the Commissioner shows that there are
at least seven such treatment notes inemxce, although the Conissioner does not have
copies. In addition, the requestDr. Moore should direct histahtion to his reference in the
guestionnaire to an opinion by DNright that plaintiff is “fitfor work;” Dr. Moore should be
advised that the Commissioner cannot find saicbference, and héauld be requested to
identify its source.

38.  Finally, if any material gain the treatment records of plaintiff remains after
reasonable efforts to secure them, the ALJ shotder an additional osultative examination,
but this time by a general surgeon who shouldgeifically directed texamine plaintiff and
opine on the existence and, if found, impagplaintiff's hyperaestlsia nerve syndrome on
plaintiff's functional capacity. Tt consultation should includeeview of all of plaintiff's
medical records that report upon #féects of plaintiff's surgery.

39. The Commissioner’s motion for judgment e pleadings is denied. The Clerk
of Court is directed to enter judgment ivda of plaintiff, remanding this case to the

Commissioner for further proceedinigsaccordance with this decision.

SO ORDERED. Digitally signed by Brian M. Cogan

Uu.S.D.J.

Dated: Brooklyn, New York
June 2, 2016
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