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JACK B. WEINSTEIN, Senior United States District Judge:
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Introduction

The case is before this court upon a manétat@ the Court of Appeals for the Second
Circuit. SeeMandate, United States Court of Appdalsthe Second Circuit, July 13, 2016, ECF
No. 41 (*Mandate”). In a memorandum and ordeted February 12, 2016 (“February Order”),
this district court had granted defendant’'s motio compel arbitratiomnd stayed proceedings
pending arbitration.See generallyBynum v. Maplebear Inc160 F. Supp. 3d 527 (E.D.N.Y.
2016),appeal dismisse@@uly 13, 2016).

Plaintiff had initiated the aitin to recover unpaid overtimand other expenses under the
Fair Labor Standards Act (“FRA”) and New York Labor Law (“NYLL”). After severing
unconscionable provisions relatingsenue and fees, the February Order ruled that the parties had
entered into a valid arbitration agreememd alaintiff's claims fé within its scope.
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Plaintiff appealed. The Court of Appeals the Second Circuit dismissed the appeal. It
ruled that because a stay rather than disnwgaslgranted, the February Order is non-final and a
court of appeals does nioave jurisdiction. The mandate statbdt “[t]he distrct court should
determine, in the first instance, whether the AppebBaméaiver of the right to arbitrate entitles the
Appellant to termination of the existing stand dismissal of theaction, and/or whether
certification under 28 U.S.C. 8§ 1292(b) igappriate.” Mandate, July 13, 2016.

Plaintiff then filed a motion in the districoart for leave to appeal. She seeks either (1)
certification of the February Order pursuanséation 1292(b) of the United States Code, title 28,
or, in the alternative, (2) a finding that the Redyny Order is final in ght of her intention to
“waive” arbitration. SeePl.’s Mot. for Leave to Appealug. 18, 2016, ECF No. 44 (“Pl.’s Mot.
for Leave to Appeal”). Defendant filed a merandum in opposition to plaintiff’s motiorGee
generallyDef.’s Mem. in Opp’n to Pl.’s Mot. foAppellate Certificabn, Aug. 31, 2016, ECF No.
51 (“Def.’s Opp’'n Mem.”).

Whether certification is proper under secti#292(b) of the United States Code, title 28,
depends upon whether the ordevalves “a controlling question dhw as to which there is
substantial ground for difference of opinion” antether “an immediate appeal from the order
may materially advance the ultimate terminatiotheflitigation.” Plaintiff argues that the relevant
“controlling question” is whether FLSA claimege non-arbitrable as a matter of lageePl.’s
Mem. in Supp. of Mot. for Leave to Appedlug. 18, 2016, ECF No. 45 (“® Mem.”), at 3-7;
see alsdPl.’s Reply in Supp. of Mot. for Leave &ppeal, Sept. 6, 2016, ECF No. 53 (“Pl.’s Reply
Mem.”), at 1-6. This argument has no for@ée Supreme Court hasesjifically recognized the

arbitrability of statutory claims.Courts both within and outside this circuit—including in cases



involving the same defendant, agreement, and fastin the instant sa—have enforced valid
agreements to arbitrate FLSA clainfsee infraPart IV.A.

In the alternative, plaintiff stas she will “waive her right tarbitration” and requests that
the court rule the February Order final and appéalablight of such a wiaer. “[T]he relevant
guestion,” plaintiff argues, “is whether a party can convert a nohdndar into a final order for
purposes of appeal by waiving further action in &c¢aPl.’'s Mem. at 9. She says she understands
that, should the Court of Appeals not find in her favor, she will end up foregoing her claims
entirely. 1d. (stating that “Plaintiff waigs arbitration with the undeesmding that if she loses the
appeal, she will also lose her claims and catimeteafter pursue them in arbitrationSge also
Hr'g Tr., Sept. 8, 2016, ECF No. %8 5:8-14, 9:13-21, 13:22-14:&fra Part IV.B.

Plaintiff's counsel brought a near identicahioh on behalf of a different plaintiff in the
Southern District of New York, againstethsame defendant. @h action was decided
contemporaneously with the instant orfeee Moton v. Maplebear IndNo. 15-CV-8879, 2016
WL 616343 (S.D.N.Y. Feb. 9, 2016). Thwoton judge found the arbitration agreement valid,
granted defendant's motion to compel adiitn, and stayed court proceedings pending
arbitration. The plaintiff appeadl that decision and the CooftAppeals for the Second Circuit
issued the same mandate as in the instant @aseMoton v. Maplebear In¢ No. 15-CV-8879,
Mandate, United States Court of Appealstfar Second Circuit, 13, 2016, ECF No. 37.

For the reasons stated orally on the rectbrel jnstant case is dismissed on the meSese
generallyHr'g Tr., Sept. 8, 2016, ECF No. 5&n the advice of counsel, plaintiff indicated her
refusal to arbitrate See id at 5:3-18, 9:13-21, 9:25-10:3, 14:2-5, 17:9-20. There is no reason to
delay dismissal when plaintiff states she is abandoning the Sasee.qgid. at 18:17-19:2. The

court makes no finding with respect to whetherittstant dismissal will ally plaintiff to appeal



the February Order. Plaintiff waadvised that dismissal on threerits would problaly result in

her foregoing her claims entirel\seeid. at 5:8-14, 9:121, 13:22-14:5.

Il. Procedural Background

A. Arbitration Compelled; Case Stayed

Plaintiff alleged that she was misclassifiedaasndependent contrmr and was not paid
overtime wages in violation of the FLSA and NYLEee generallCompl., Oct. 30, 2015, ECF
No. 1 (“Compl.”). She had entered into an empteyt contract with defendant. Included was an
agreement to arbitrate disputes before JAMSteonal private organizatn providing arbitration
services.See Bynuml60 F. Supp. 3d at Part I1.B.

In February 2016, this court granted defen@antotion to compel arbitration. After
severing the arbitration agreemeantbjectionable venue and fee-related clauses, it determined that
the parties had entered into a valid and enfoleeafpreement to arbitrate, which encompassed
plaintiffs wage claims. Rejected wasapitiff's argument that FLSA claims aper senon-
arbitrable. The case was stdyerather than dismissed—pending &dttion, pursuanto section
3 of the Federal Arbitration A¢tFAA”) and defendant agreed tommence the arbitration. The
court ordered:

The case is stayed pending arliitna pursuant to section 3 of the
FAA.

Defendant shall promptly file an arbitration demand with JAMS in
New York. If JAMS is unwilling toaccept the arbitration in New
York for any reason, either partyahby letter notify the court. The
court will then set a trial dat&he parties and JAMS are requested
to take appropriate prompt steps to determine whether the arbitration
can go forward.

Id. at 541-42.



B. Request for Modification of February Order Denied

On February 29, 2016, plaintiff wrote to tbeurt stating that shhad decided todéecline
arbitration, andake an appeal as of righd the Second Circuit.” P&’Letter re Appellate Review
of Arbitration Order, Feb. 29, 2016, ECF No. 3ihfdasis added). Prdiff explained that:

[A]fter a careful and further review of the Court’'s order, JAMS’
rules and its arbitration processhisémation jurisprudence, the many
inconsistencies and uncertaintiesyd a variety of scenarios, we
have concluded that there is no gudea that Plaintiff will not lose
her FLSA rights in arbitration, dre responsible focosts and fees,
when the dust settles . . . . Defentdhas also indicated that a co-
worker of Plaintiff will likely face counterclaims in arbitration — it
is therefore a real possibilitydhDefendant may use counterclaims
strategically and improperly amst Plaintiff . . . .

As such, Plaintiff has concludetthat the potential benefits of
recovering a relatively small amount of wages, are prohibitively
outweighed by the risks and potent@ists of arbitration in the
context of this case.

Because Plaintiff cannot take sut$ks, she has decided to decline
arbitration, and take an appeabdsight to the Second Circuit Court
of Appeals.

Id. at 1-2.

Plaintiff requested that the courddhvert its stay to a dismissal the action,” so that she
could pursue an appeal tife February Orderld. at 2 (emphasis addedBimultaneously, she
filed a notice of appealSeeNotice of Appeal as to Order dfot. to Compel, Feb. 29, 2016, ECF
No. 38.

Defendant contended that plafihtould not pursue an appeas “of right” from an order
compelling arbitration under the FAA. Its positias that, while an interlocutory appeal may be
taken from an ordedlenyinga motion to compel arbitration, thislief is not available in the case
of an ordercompellingarbitration. Def.’s Letter, Marl, 2016, ECF No. 39 (citing 9 U.S.C. §

16(a)-(b);Cotton v. Slong4 F.3d 176, 178 (2d Cir. 1993ierra Rutile Ltd. v. KatB37 F.2d 743,



748 (2d Cir. 1991)). It argued that a stay af thigation is mandatory when arbitration is
compelled under the FAALd. at 2(citing Katz v. Cellco Partnershj¥94 F.3d 341, 346 (2d Cir.
2015); 9 U.S.C. § 3). Defendantriled having any intention to initiate counterclaims against
plaintiff. 1d.

Denied was plaintiff's request to modifiyge February Order and dismiss the actiGee

Order, Mar. 3, 2016, ECF No. 40.

C. Dismissal and Mandate by Court ofAppeals for the Second Circuit

Plaintiff's appeal of the Fwuary Order was dismisse@eeMandate, July 13, 2016. The
appellate court found it had no jurisdictiontear the case becausefinal order hatbeen issued.
It suggested that the district court first deternimether plaintiff's waiver of the right to arbitrate
entitles her to termination of the existing stay dsmissal of the actioy whether certification
under section 1292(b) of United Sta@sde, title 28, is appropriate:

This Court has determined that it lacks jurisdiction over this appeal
because a final order has not been issued by the district court within
the meaning of 9 U.S.C. § 16(&reen Tree Fin. Corp. v. Randolph
531 U.S. 79, 86-87 (2000Katz v. Cellco Partnershjp/94 F.3d

341, 344 (2d Cir. 2015). The distrimburt should determine, in the
first instance, whether the Appellant’s waiver of the right to arbitrate
entitles the Appellant to termation of the existing stay and
dismissal of the action, and/or ether certification under 28 U.S.C.

8§ 1292(b) is appropriate. We do maiw decide whether dismissal

of the action based on the waiver would be proper, whether such a
dismissal could be appealed,whether mandamus review would

be the only means to challenge atéver district court order is
ultimately entered.

Mandate, July 13, 2016.



D. Plaintiff's Motion fo r Leave to Appeal

Plaintiff now seeks to appeal this courBsbruary Order compelling arbitration of her
FLSA and NYLL claims. In order to do so,eslseeks the following forms of relief, in the
alternative:

First, certification of the February Order “amohy related orders” for an interlocutory
appeal under section 1292 of the United States Code, titI8&81.’s Mem. at 1.

Secondlif certification is denied, ghstates that she is readytive arbitration” so that
the February Order can be converted into a fandér dismissing the action (rather than a stay of
litigation pending arbitration)See id She claims to understand thstiould she waive arbitration
and her appeal be denied, sheuld then be unable to pursher FLSA claims—either through
litigation or arbitration.|d. at 9 (stating that “Plaintiff waivearbitration with the understanding
that if she loses the ppal, she will also lose her claimmad cannot thereafter pursue them in
arbitration”);see alsdHr'g Tr., Sept. 8, 2016, ECF NB8 at 5:8-14, 9:13-21, 13:22-14:5.

Defendant opposes plaintiff's reggt. It argues that pldiff fails to meet the high
threshold required for interlocarty appellate certification and sltannot “by her own action . . .
create finality and secure an otherwise unavhlaiierlocutory appeal under the FAA.” Def.’s

Opp’n Mem. at 1.

E. Hearing on Plaintiff's Motion and Court of Appeals’ Mandate

A hearing on the issues raised by the Coulpgdeals for the Secorircuit in its mandate
and on plaintiff's motion for leave to appeal wamducted. Plaintiff was present in person with
counsel. A representative of defendappeared telephonically from Californi&ee generally

Hr'g Tr., Sept. 8, 2016, ECF No. 58.



The court repeatedly inquireabout plaintiff's intention tdorego arbitration, as well as
her understanding that the refusahtbitrate would lead to a disssal on the merits and a probable
loss of her claims:

THE COURT: Madam, is that what you want to do, you want to
waive your right to arbitration?

PLAINTIFF BYNUM: Thatis correct, yes.

THE COURT: On the advice of counsel?

PLAINTIFF BYNUM: That is correct.

THE COURT: Do you know that thatill lead to dismissal of your
case on the merits, which means you can’t bring the case again; do
you understand that?

PLAINTIFF BYNUM: | do, yes. It was explained.

THE COURT: And you advised her of that?

MR. HASSAN: Yes, Your Honor. Wevent through this in great
detail.

THE COURT: So when you say youwaiving arbitration, | take it
you mean you refuse to go tddration; isthat right?

PLAINTIFF BYNUM: Thatis correct, yes.

Hr'g Tr., Sept. 8, 2016, ECF No. 58 at 5:3-88¢ also idat 9:13-21,13:22-14:5, 17:9-18:6.

1. Law

A. Certification Pursuant to 28 U.S.C. § 1292(b)

Section 1292 of the United States Code, #8eoutlines the instances where interlocutory
appeals of a district court order may be takEssentially, it provides a method of circumventing
the federal principal blocking interlocutory appeah favor of appeals from final judgments.

Pursuant to section 1292(b):



When a district judge, in making in a civil action an order not
otherwise appealable under this gattshall be of the opinion that
suchorder involves a controlling queen of law as to which there
is substantial ground for difference of opinion and that an
immediate appeal from the omdenay materially advance the
ultimate termination of the litigatigrhe shall so state in writing in
such order. The Court of Appeaihich would have jurisdiction of
an appeal of such action maythupon, in its discretion, permit an
appeal to be taken from such ordkapplication is made to it within
ten days after the entry of the ordérovided, howeverThat
application for an appeal hereungdiall not stay proceedings in the
district court unless thdistrict judge or the Court of Appeals or a
judge thereof shall so order.

28 U.S.C. § 1292 (first emphasis added).

B. Stay of Litigation when Arbitration is Compelled
Section 16 of the FAA governs appellagriew of arbiration orders.Green Tree Fin.
Corp.-Alabama v. Randolp®31 U.S. 79 (2000); 9 U.S.C. § 1h.provides for limited appeals,

and denies them for stays:

(a) An appeal may be taken from--
(1) an order--

(A) refusing a stay of anaction under section 3 of
this title,

(B) denying a petition undeestion 4 of this title to
order arbitration to proceed,

(C) denying an applicationnder section 206 of this
title to compel arbitration,

(D) confirming or denying @nfirmation of an award
or partial award, or

(E) modifying, correctingor vacating an award,;

(2) an interlocutory order gnting, continuing, or modifying
an injunction against an arbitratitrat is subject to this title;
or



(3) a final decision with respe¢b an arbitration that is
subject to this title.

(b) Except as otherwise providedsection 1292(b) of title 28, an
appeal may not be taken from an interlocutory order

(1) granting a stayof any actiorunder section 3 of this title

(2) directing arbitration to piceed under section 4 of this
title;

(3) compelling arbitration undera#n 206 of this title; or
(4) refusing to enjoin an arbitrati that is subject to this title.
9 U.S.C. § 16 (emphasis added).

If arbitration is compelled and the litigationdsmissedthe order of dismissal is a “final
decision with respect to arbitration” pursuanséztion 16(a)(3) of thEAA—a final appealable
order. SeeGreen Tree Fin. Corp.-Alabam&31 U.S. at 86Katz, 794 F.3d at 346; 9 U.S.C. §
16(a)(3). InGreen Treethe Supreme Court explained:

Section 16(a)(3) . . . preserves immediate appeal of any “final
decision with respect to an arlition,” regardless of whether the
decision is favorable or hostile tdoeiration. And as petitioners and
respondent agree, the term “fik@cision” has a well-developed and
longstanding meaning. It is a deoisithat “ends the litigation on

the merits and leaves nothing mdoe the court to do but execute
the judgment.”

Green Tree Fin. Corp.-Alabam&31 U.S. at 86 (citations omitted).

An order compelling arbitration arstiayinglitigation proceedings is an interlocutory order
that is not final and not appealab Pursuant to section 16(lyjless certification is granted under
section 1292 of title 28, an appeaay not be taken from an inkecutory order éher granting a
stay pursuant to section 3 or ditieag arbitration to proceed undsgction 4 of the FAA. No issue

of mandamus is raised by the parties as &oakedf avoiding the rule ointerlocutory appeals.
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In Katz v. Cellco Partnershjghe Court of Appeals for ¢hSecond Circuit addressed the
guestion of whether district cdarretain discretion to dismiss stay an action after having
compelled arbitration as tolatlaims pursuant to a validnd binding agreement between the
parties. The appellate coudrluded that district courtsuststay rather than dismiss proceedings
when all claims are referred to arbitration andag & requested by one of the parties. The court
explained that the “text, struceyrand underlying policy of the FAtandate a stay of proceedings
when all of the claims in an action have bedarred to arbitration andstay is requested.” 794

F.3d at 347 (emphasis added).

C. Dismissal

Rule 41 of the Federal Rules of Civil Prdoee addresses the dismissal of actions. It
provides that a plaintiff may voluatily dismiss an action withouta@urt order either before the
opposing party serves an answer or a motiorsimmary judgment, an stipulation signed by
all parties. Fed. RCiv. P. 41(a)(1).

If dismissal is sought after the opposingtpahas served an answer or a motion for
summary judgment and without the consentlbparties, then it may only be granted by court
order, “on terms that éhcourt considers properFed. R. Civ. P. 41(a){Z“Except as provided in
Rule 41(a)(1), an action may desmissed at the plaintiff's regsteonly by court order, on terms
that the court considers proper$ge als® Wright & Miller, Fed.Prac. & Proc. Civ. § 2364 (3d
ed.) (“If an answer or a main for summary judgment has besmved, the plaintiff no longer has
the right to dismiss andinless all of the parties stipulatedizsmissal, both Rule 41(a)(2) and a
myriad of cases demand that a plaintiff who widleedismiss must obtain an order of the district

court.”) (footnotes omitted).
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“The grant or denial of a dismissal on toa under Rule 41(a)(25 within the sound
discretion of the trial court.”9 Wright & Miller, Fed. Prac. & Ric. Civ. 8§ 2364 (3d ed.). “Unless
the order states otherwise,” such a dismissahithout prejudice.” FedR. Civ. P. 41(a)(2).

With respect to dismissals without prejudiceurts have generalfpund that they should
be granted absent any prejudi@#iects on the opposing part$eed Wright & Miller, Fed. Prac.
& Proc. Civ. 8 2364 (3d ed.) (“The purpose of trant of discretion undeRule 41(a)(2) that
permits the district courtupge to consider whether dim®sal is appropriate under the
circumstances of the case ‘is primarily to preéwasluntary dismissals wth unfairly affect the
other side, and to permit the imposition ofattve conditions.”) (footnote omitted).

If a plaintiff seeks dismissal witprejudice, courts have taken the view that the request
mustbe granted:

Many courts have taken the sensible position that dismissals without
prejudice generally should be gtad by the districtcourt if no
prejudicial effecs would result for the oppiogy party. A different
view has been taken, however, wreeplaintiff wishes to dismiss
with prejudice.Since such a dismissalascomplete adjudication of

the claims and a bar to a furthaction on them between the parties,

it has been held thahe district court has no discretion to refuse

such a dismissal and cannot foraa unwilling plantiff to go to
trial .

9 Wright & Miller, Fed. Prac. &roc. Civ. § 2364 (3d ed.) (footnotes omitted) (emphasis added).

V. Application of Law to Facts

A. Certification Pursuant to 28 U.S.C. § 1292(b)

Plaintiff argues that c#fication of the February Ordéor appeal under section 1292(b) of
title 28 is proper because it involves a “controllingsjien of law as to which there is substantial
ground for difference of opinion.'SeePl.’s Mem. at 3-7see alsdPl.’s Reply Memat 1-6. The

“controlling question,’according to plaintiff, is “whether tHeLSA ‘nullifies anarbitration clause
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contained in’ the partgepurported agreement’e., whether FLSA claims are arbitrable or not.

Pl’s Mem. at 3. Plaintiff statekat “[a] critical factor in deermining whether Congress intended

FLSA claims to be nonarbitrable, is whethebitation is inconsiste with the FLSA or

undermines FLSA rights.ld. at 6.

She argues that the Supreme Court’s rulin@anrentine v. Arkansas-Best Freight Sys.

Inc. and the Second Circuit's decisionGmeeks v. Freeport Pancake House, Indicate that the

Court of Appeals for the Secondr@iit could now determine thatgahtiffs may not be compelled

to arbitrate FLSA claimsSee id at 3.

In its February Order, this court found tlasgument without merit. It distinguished

BarrentineandCheekdrom the instant case, as follows:

With respect tBarrentine it has been distinguished fromses involving tl arbitrability

of individual statutory claimsSee, e.gGilmer v. Interstate/Johnson Lane Cqrp00 U.S.

20, 33-35(1991). Wwas not decided under the FAA so shiatute’s “liberal policy favoring
arbitration” wasnot at issueSee id at 35. It alsanvolved arbitration irthe context of a
collective bargaining agreement, where tteénohnts were represented by their unions; the
relevant concern was the tension between ciblie representation and individual statutory
rights. Id. The Court did not rule on whether individual FLSA claims could be arbitrated
pursuant to a private agreement betweeanindividual employee and employeSee
Bynum 160 F. Supp. 3d at 53%¢e also Motar016 WL 616343, at *5.

With respect tadCheeksin that case the Court of Appsdbr the Second Circuit held that
FLSA claims cannot be settled without tepproval of a court or the United States
Department of Labor. While the finding @heeksappears to support a policy favoring

transparency in FLSA disputes, which coulduably be frustrated by the confidentiality
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of certain arbitration proceedings, this courtaabin its February Order that “[n]Jo question
regarding the arbitrality of FLSA claims was raised [i@heeks Plaintiff's reference to
the Second Circuit’'s decision fbheekds therefore misplacedThat decision does not
bear on the arbitrability of FLSA claimsBynum 160 F. Supp. 3d at 544ee also Moton,

2016 WL 616343, at *6-7.

Plaintiff has not pointed to anything in thext of the FLSA that suggests Congress
intended to preclude arbitration of FLSA claindss indicated in the February Order, the Supreme
Court has repeatedly recognized gtrong federal policy in favor afbitration, which extends to
the enforcement of agreements to arbitrate statutory cleges.Bynuml60 F. Supp. 3d at 535
(citing Shearson/Am. Exp., Inc. v. McMahd®&2 U.S. 220, 226 (“This dutg enforce arbitration
agreements is not diminished when a pédynd by an agreement raises a claim founded on
statutory rights.”);Gilmer, 500 U.S. at 26 (“It is by now cle#nat statutory claims may be the
subject of an arbitration agreemeenforceable pursuant to th&4.”)). The Court has declared
that “[b]y agreeing to ditrate a statutory claima party does not forgo the substantive rights
afforded by the statutet only submits to theiresolution in an arbitral rather than a judicial,
forum” Gilmer, 500 U.S. at 26 (quotinilitsubishi Motors Corp. v. Soler Chrysler—Plymouth,
Inc., 473 U.S. 614, 628 (1985)) (emphasis add&&e also Circuit City Stores, Inc. v. AdabiZ2
U.S. 105, 123 (2001).

Although non-negotiable arbitration agreemsehave come under increasing scrutiny,
courts in this and other cirits, including in cases involving the same defendant, agreement and
general facts as the present oneeh@peatedly affirmed valid aggments to arbitrate individual
FLSA claims. See, e.gSutherland v. Ernst & Yound-P, 726 F.3d 290 (2d Cir. 2013) (finding

that an employee can waive hos her ability to poceed collectively undethe FLSA in an
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arbitration agreementfrrigo v. Blue Fish Commodities, In@08 Fed. App’x 480 (2d Cir. 2011)
(affirming district court’'s ganting of motion to compel hitration of FLSA claims)Adkins v.
Labor Ready, In¢303 F.3d 496, 506 (4th Cir. 2002) (distinguishidagrentinein a case involving
an individual agreement to arbitrate becaBserentine“was limited to the case of collective-
bargaining arbitration and was thimoted in substantive concertimt simply do not apply” out
of the collective bargaining contexBailey v. Ameriquest Mortg. G846 F.3d 821, 824 (8th Cir.
2003) (compelling arbitrain of FLSA claims)Ciago v. Ameriquest Mortg. G&95 F. Supp. 2d
324, 332 (S.D.N.Y. 2003) (distinguishirBarrentine and stating that “because of the similar
remedial purpose and enforcement mechansrased by the ADEA and FLSA, the reasoning in
Gilmer dictates that claims underehFLSA may also be subjetd compulsory arbitration
provisions”); Patterson v. Raymour&urniture Co, 96 F. Supp. 3d 71 (S.D.N.Y. 2015)
(compelling arbitration of FLSA claims)aVoice v. UBS Fin. Servs., Inblo. 11-CV-2308, 2012
WL 124590, at *9 (S.D.N.Y. Jan. 13, 2012) (san&tgele v. L.F. Rothschi&l Co., Inc, 701 F.
Supp. 407, 408 (S.D.N.Y. 1988) (staying JA. suit pending arbitration)Moton, 2016 WL
616343;Cobarruviaz v. Maplebear, IncNo. 15-CV-697, 2015 WK694112 (N.D. Cal., Nov. 3,
2015).

Plaintiff's motion for certificatn is denied. Plaintiff has ndemonstrated the existence
of “a controlling questiof law as to which there is substel ground for difference of opinion.”
28 U.S.C. § 1292. Contrary to plaintiff's asserticars appeal will not expedite completion of the

litigation. SeePl.’s Mem. at 7-9; Hr'g Tr., Sept. 8, 2016, ECF No. 58 at 12:16-21.

B. Dismissal on the Merits
In the alternative, should the court not dreertification under seain 1292, plaintiff states

that she intends tawvaive her right to arbitratiori Pl.’s Mem. at 9 (emplsas added). In light of
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her “waiver,” plaintiff argues, thEBebruary Order should then beeined “final andppealable.”

Id. According to plaintiff, by waiving arbitratioshe is waiving any further action in the case—
in her opinion, this is sufficignto convert a non-filainterlocutory orderinto a final one for
purposes of appeald. at 9-10 (citingSlayton v. Am. Express Cd60 F.3d 215, 224-25 (2d Cir.
2006)).

In Slayton the Court of Appeals for the Second Qitdound that the notice of appeal was
effective, even though it was from @dgment dismissing the amended complaiith leave to
amend becauseappellants disclaimed their intent to amer8ee460 F.3d at 224-25.

Plaintiff likensSlaytonto the instant case:

Slaytonis controlling because as insltase, it involved a situation
where the appellant disclaimed/wedl further action in the lower
court in order to make a non-finaider final for purposes of appeal.
In both Slayton and the instant case, once the parties
disclaimed/waived further action lbgv, there was nothing left for

the district court to do — the sidard for finality for purposes of
appeal.

Pl’s Mem. at 10.

The instant case is different frotayton SeeDef.’s Opp’'n Mem., at 11-12. There, the
district court had addressed thspmiite on the merits. Absentamendment of the complaint, the
court had disposed of theaaghs. Here, plaintiff waompelled—assuming she was not
abandoning her claim—to resolve her disputedgh binding arbitration, in accordance with the
parties’ agreement. The couraged proceedings rather than dissing them, in conformity with
the Court of Appeals for tifeéecond Circuit’s decision ikatz v. Cellco PartnershipThe appellate
court may change th€atzrule; this court may not.

Now plaintiff declares that she will foregobdration entirely. Esssially, plaintiff is
moving to dismiss the cas&eeHr'g Tr., Sept. 8, 2016, ECF No. 38 10:1-3 (“[THE COURT]

In effect, [plaintiff is] moving to dismiss thisase; is that right7PLAINTIFF'S COUNSEL:]
16



That's the effect.”)see alsdPl.’s Reply Mem. at 6 (“Dismissan the merits simply means the
merits of the claim cannot be litigatt again if Plaintiff loses the apgde- that is precisely the case
here in light of RAintiff's waiver of arbitration.”).

Her counsel believes that dimsal will allow him to pursue an appeal of the February
Order compelling arbitration. Pldiff states she understands thardissal will lead to resolution
of her claims on the merits—should any appealdr@ed, she will have logihe ability to litigate
her claims entirely:

THE COURT: Madam, is that what you want to do, you want to
waive your right to arbitration?

PLAINTIFF BYNUM: Thatis correct, yes.
THE COURT: On the advice of counsel?
PLAINTIFF BYNUM: That is correct.

THE COURT: Do you know that thatill lead to dismissal of your
case on the merits, which means you can’t bring the case again; do
you understand that?

PLAINTIFF BYNUM: | do, yes. It was explained.
THE COURT: And you advised her of that?

MR. HASSAN: Yes, Your Honor.We went through this in great
detail.

THE COURT: So when you say youwaiving arbitration, | take it
you mean you refuse to go tddration; isthat right?

PLAINTIFF BYNUM: Thatis correct, yes.

THE COURT: It is not iterlocutory. It is a final dismissal of the
action on the merits. . . .

MR. HASSAN: True, Your Honor. lve lose the appeal, our claims
are gone.

THE COURT: The appeal?
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MR. HASSAN: If after you dismissral we appeal, if we lose that
appeal, it is gone, we are out of luck.

Hr'g Tr., Sept. 8, 2016, ECNo. 58 at 5:3-18, 9:13-2%ge alsd’l.’'s Mem. at 9.

The court addressed the possilgthical implications of aunsel advising his client to
effectively forego her claims, when shautd seek resolutiothrough arbitration:

THE COURT: The only thing thatorries me about a dismissal on
the merits is whether this attorney has acted ethically, | don’t say
you haven'’t, by putting the client’'s possible claim at risk for a
decision on the merits, and whetheraasthical and as a procedural
guestion, this practice should bepéted. But the client is sitting
right here next to him and sbkays -- you don’t want to go forward
with the case, right?

PLAINTIFF BYNUM: Correct. Yes.
Hr'g Tr., Sept. 8, 2016, ECF No. 58 at 13:22-14:5. Plaingitierated her intgion to abandon

arbitration and dismiss the case on the merits:

THE COURT: | see. You want tetop your case; ishat right,
Madam?

PLAINTIFF BYNUM: For arbitration, yes.

THE COURT: And for all purpose®ow, if you take that position, |
am going to dismiss it on the merits.

PLAINTIFF BYNUM: Correct.

THE COURT: And then we’ll havéhe Court of Appeals decide
whether a dismissal on the merits is appropriate, where one of the
parties says “I have been orderedjtoto arbitration, but | prefer to
withdraw my case."That's your position.

MR. HASSAN: Yes, Your Honor.

Id. at 17:9-20.
Defendant argues that the araiton should first be completed before a dismissal of the

instant action is granted. According to defenddrglaintiff refuses to proceed with arbitration,
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as she has indicated, tlaebitrator should be aleed to close the arbdtion for “failure to
prosecute” before this court dissaes the presently stayed action:

THE COURT: And so what do you want to do now? They refuse to
go to arbitration.

MR. BERKOWITZ: It seems tais, Your Honor, that tharbitration
ought to be, you know, decided on the merits. Whether that’s
decided because of, you know, failue prosecute or otherwise,
that’s really a decision for the arbitrator. In other words, the case
has now been -- the case has noerbeompelled to arbitration by
this court. You knowjurisdiction over anyinal decision on the
merits of this case is in front GAMS, and when -- if Ms. Bynum,
you know, decides to fail to proseeuhe case in JAMS, as she --

THE COURT: As she alreadgld me she decided that.

MR. BERKOWITZ: As she says she may do. The decision of how
it --

THE COURT: She didn’t say “may.” She said she does now do.

MR. BERKOWITZ: It seems to me that that is an isthet ought
to be, you know, addressed iretfirst instance by JAMS, by the
arbitrator.

THE COURT: | don’t understand whttey have to address. You
have moved for arbitration; shefuses to go ahead. The arbitrator
can’t do anything on your motion wibut her being present. . . .
You come in and say, “| want arbitrate this dispute.” She says, “I
have no form of a dispute.” RightPdon’t want to arbitrate.” Isn’t
that your position?

PLAINTIFF BYNUM: Correct, it is.

MR. BERKOWITZ: | think it is --1 don’t think it isany -- | don’t
think it is any different than if we were in a court, Your Honor. If
the plaintiff in a court refused toroceed with the litigation, there
would be a dismissal entered on thasis. | think the same result
will occur in arbitration.

THE COURT: But | know that’'s what the result is. Why put us
through a further delay and perhapsjuire the plaintiff to spend
money and time on this?
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MR. BERKOWITZ: Well, | think, Your Honor, | think the different
-- | think the difference -- | mean,think it goes down to what is
considered, you know, a finmdgment under the FAA.

THE COURT: Well, if | dismiss it, then it is final.

MR. BERKOWITZ: | think -- well | guess my comment on that
would be under th&atz decision, Your Honor, don’t believe -- |

don’t believe the Court has the discretion to dismiss the case under
Katz

THE COURT: Maybe that's whawe ought to have the Court of
Appeals tell us. It seems to mevaste of arbitral resources, court
resources, and the plaintiff's resourcesaltow the arbitrator to do
what the arbitrator has to do, dismiss.

Hr'g Tr., Sept. 8, 2016, ECF No. 58 at 6:23-9:2.

Because of plaintiff's stated intention toasolon her claim, it is dismissed on the merits.
Plaintiff refuses to go forward ithh arbitration and wishes to terminate the litigation with the
understanding that the effectsafch a position will be dismissal on the merits—meaning she can
never bring the action agailsee idat 5:8-14, 9:13-21, 13:22-14:5.

There may be some abstract reason for going through the formalities of engaging in the
arbitration where the arbitrataill be bound to dismiss the compl&inThis court can see neither
a theoretical basis nor a pragmagason for a rule such as tipadposed by defendant’s counsel.
There is no purpose in delaying dismissal viegiting for an arbitrator—who has yet to be
appointed—to find that platiff has failed to prosede her claims, when she has clearly stated her
intention not to proceed. As stated by the court at the September 8, 2016 hearing:

| am going to dismiss. Either one of you can take it up on appeal,
and we will get a ruling on whether you can do this and what the
district court should do under thesecamstances. My view is that
the easiest and best thing to daascut the knot, dismiss on the
merits, and end the dispute, without involving a major arbitral
association, JAMS or AAA or amythers, without involving courts

in a further litigation after the atibation, whatever it may be, with

or without the plaintiff. Andn my opinion, without burdening the
Court of Appeals.
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Id. at 18:17-19:1.

Under these circumstances, dismissal @ppr under Federal Rule of Civil Procedure
41(a)(2). Dismissal on the merits will not unduly prejudice defendant.

Whether the strategy of plaintiff's counsel is ie thest interest of hisieht is not apparent.
Plaintiff states that she will “decline/waive arbiion because of the significant financial and other
risks, and her right under the FLSA to bring andintain her claims in a court of competent
jurisdiction.” Pl.’s Mem. at 10. At the Septber 8, 2016 hearing, plaiffts counsel reiterated
his position that there is “sigieant risk involved inarbitration.” Hr'gTr., Sept. 8, 2016, ECF
No. 58 at 4:22-25. He stated that “we don’t ekeaw what rules would apply in arbitration” and
that “[w]e don’t even knowf this Court’s striking of the fee shifting is finalld. at 14:8-11. He
explained his view that, in atbation, plaintiff wouldbe facing higher costs than her claims are
worth:

It is to trap the plaintiff in arliation, and the plaintiff is facing a
situation where for $3,000, she cpotentially be facing liability,
10, 15, 20 times that. You have to be insane to do that. And | told

the plaintiff, if | were her, | would never do it. It doesn’t make any
sense.

Id. at 14:19-24. He confirmed his position in #idefiled with the court following the September
8, 2016 hearingSeeCorrected Suppl. Decl. by Pl.’s Counsel, Sept. 12, 2016, ECF No. 56-1.

At the February hearing on defendant’s rotio compel, defendant agreed to pay the
arbitrator’'s fees.SeeHr'g Tr., Feb. 8, 2016 at 8:2-14. The pastalso agreed to the striking of
the provisions in the arbitration agreemesiating to fee splitting and fee shiftingd. The
applicable JAMS Minimum Standards provide ttiegt only fee that aemployee may be required
to pay is the JAMS' initial case management fee—all other costs must be borne by the company.

SeeBynum 160 F. Supp. 3d at 538.
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Plaintiff raised the possibility that defendambuld initiate counterclaims, but defendant
noted in a letter to the court thathas no intenbn of doing so.SeeDef.’s Letter, Mar. 1, 2016,
ECF No. 39. This position constitutes a waivethsf right to bring a counterclaim, which this
court is not likely to ignore.

By staying the case after granting defendant®ion to compel arbitration, this court
specifically retained jurisdiction to ensure thatiptiff had a fallback forum in which to bring her
claims. It struck venue and fee-related pransi that were in conflict with JAMS policy in
employment disputes. And it instructed the parteenotify the court should JAMS be “unwilling
to accept the arbitration in New York for any reason”:

If JAMS is unwilling to accept the litration in New York for any
reason, either party shall by letteotify the court. The court will
then set a trial date. The parties and JAMS are requested to take

appropriate prompt steps to detene whether the arbitration can
go forward.

Bynum 160 F. Supp. 3d at 541-42.

It appears that counsel are fighting a pdacal dual with a figmental windmill which has
nothing to do with the merits of the case or the welfare of the plai®é€, e.g.Hr'g Tr., Sept.

8, 2016, ECF No. 58 at 14:25-15:4,16:18¢2%hink what | have here is an attorney that wants to
use this case to establish a gehpraposition in like cases that lmas. | am not interested in
that.”) (court’s statementgee alsaCorrected Suppl. Decl. by A Counsel, Sept. 12, 2016, ECF
No. 56-1.

But, in light of plaintiff's repeatedly stated tention to abandon arbitration and seek a
dismissal on the merits, with the understanding thist may lead to the loss of her claims, this
court is left with no altaative but dismissalSee, e.g9 Wright & Miller, Fed. Prac. & Proc. Civ.

§ 2364 (3d ed.) (stating that counsve generally found that a plaffis request to dismiss his or

her claims with prejudice must be granted: t®irsuch a dismissal is a complete adjudication of
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the claims and a bar to a further action on them between the parties, it has been held that the district
court has no discretion to refuse such a dismissal and cannot force an unwilling plaintiff to go to
trial.”) (footnotes omitted); see also Hr’g Tr., Sept. 8, 2016, ECF No. 58 at 12:1-3 (court stating

that it is “a basic principle . . . of procedure . . . that the plaintiff controls her case™).

VY. Conclusion

Certification under section 1292 of the United States Code, title 28 is not appropriate. It
would delay rather than save time. Plaintiff’s request for certification is denied.
The case is dismissed on the merits, with prejudice. The Clerk of Court shall enter

judgment in favor of defendant. No costs or disbursements are awarded to any party.

SO ORDERED.

Tack B. Weinstein
Senior United States District Judge

Dated: September 19, 2016
Brooklyn, New York
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