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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

VERTAMEDIA GROUP, INC. and
VERTAMEDIA, LLC,

Plaintiffs MEMORANDUM AND ORDER
_ 15€V-6281

- against

PATIENT CONVERSATIONMEDIA, INC.,
Defendant.
GLASSER, Senior United States District Judge:

Before the Court is Defendant Patient Conversation Media, InE.GN1") motion to
vacate a default judgment under Fed R. Civ. P. 8§ 60{b¢ court clerk entered the default
judgment on February 1, 2016 in favor of Plaintiffs Vertamedia Group, Inc. and Vditame
LLC (together, “Vertamedia™}. ECF12. Defendants filed th motion to vacate five months
later, on July 8, 2016. ECF 18or the reasns stated below, the motichDENIED.

BACKGROUND

Vertamedia is an online advertising company, specializing in “Pay Per ChdK'Gost
Per View” advertisements. ECF 1 (“Cphn”) at 8. Vertamedia places advertisements around
the internet on behalf of the companies that employ it, drehwan internet user clicks the
advertisement, the user is directed to the company’s website (commonly‘talitéc’) on
which the usemay purdiase the company’s product. Tdwmmpany pays a fee to Vertamedia for

each click.1d. atf1 817. On May 21, 2013, PCMI, a Delaware corporation (id. at { 4), and

! Plaintiff VertamediaGrouplinc., a Belize corporatioris a wholly owned subsidiary of Plaintiff
Vertamedia LLC a Nevada corporation. Complt. at 1 2-3, 8.
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Vertamedia Inc. entered into a service agreement (the “Agreement”) for \éeiitatoprovide
these online advertising servicdg. at § 18, Ex. A.

The Agreement stipulated that Vertamedia would®@IMI for theservices rendereat
the beginning of each montld. at § 21, Ex. A. Vertamedia providsdrvices from September
2013 through January 2, 2014. at §{ 2223, 25, 27.PCMI paid Vertamedia’s first two
invoices, but failed to pay the invoices for services rendered in November 2013, De28éfher
and January 2014, totaling $85,132, $36,111 and $985, respectiledy.|f 2228. On
January 6, 2014, Vertamedia suspenskdices to PCMior failure to pay.ld. at § 29. After
attemping but failing to recover the invoiced amounts, Vertamedia initiatecattisnon
November 2, 201%or breach of contract and unjust enrichmefd. at 1 3631, 39-40.

Vertamedia servedlCMI’s registered agemtith the summons and complaint on
November 6, 2015. ECF 7.h&agent sent the documents to PCMI at its address on file, but the
envelope was retoned unopenedECF 132.2 PCMI neverresponded. On January 22, 2016,
the Court Clerk enteredl certificate oflefault. ECF 10. Vertamedia moved for a default
judgment on January 28016 ECF 11. On February 2, 2016, the Clerk entered default
judgment againg?CMI pursuant to Fed. R. Civ. P. 8 55(b)(the “Judgment”) ECF 12.

Two months later, on April 4, 201@gertamedidiled a separate actipseeking to hold

threenew defendats liablefor the Judgmerds alteregos ofPCMI. SeeVertamedia Group, Inc.

et al v. Dailyrx, Inc. et al16-CV-1635 (NGG)(JO)hereinafter, the “2016 Action”ECF 1 The

2 Notably, the declaration frothe ayent’'s employee is conspicuously devoid of any pertinent
details about the service: it fails to state the address to which the summons was sergasdh
the envelope was returneBCF 132. It is a justifiable assumption that the address to which the
agent sent the summons and complaint is the same adtivelsieh Vertamedia served the
defendants in the 2016 Actiomfra, one of whom is a principal of PCMEeeECF 131,

Scalpati Dec., at 1.8



2016 Action names two corporate defendants, Dailyrx, Inc. and Rxwiki, Inc., and one individual
defendant, Donald HackettThetwo corporate defendants were sere¢d315 Guadalupe
Street, Austin TX, the same address to wiH€MI's agentapparentlysent the summons and
complaintin this action. _Compare 16V-1635,ECF 4to 15-CV-6281,ECF 131, Scalpati
Dec., at 1 8.The 2016 Action is on hold, pending the outcome of this motion.

On July 8, 2016, approximately three mordlfter service on the defendants in B@46
Action, PCMI filed this motion, seeking to vacdte lidgment.

DISCUSSION

PCMI moves under Fed. R. Civ. P. 8§ 6q)) which allows the Court to vacate a
judgment because of “mistake, inadvertence, surprise or excusable netiRede '60(b) strikes
a balance between serving the ends of justice and preserving the finaltigignts.”

Nemaizer v. Baker793 F.2d 58, 61 (2d Cir. 1986). In other words, Rule 60(b) “should be

broadly construed to do substantial justice, yet final judgments should not be legitgned.”
Id. The Gurtweighsthree factorsn deciding a motion to vacate a default judgment: “(1)
whether the default was willful; (2) whether the defendant has a meritoedersseé; and (3) the
level of prejudice that may occur to the mbefaulting party if relief is granted.Am. All. Ins.

Co. v. Eagle Ins. Co., 92 F.3d 57, 59 (2d Cir. 199¢A] I doubts should be resolved” in

PCMTI's favor, as the party seeking reliddavis v. Musler, 713 F.2d 907, 915 (2d Cir. 1983).
l. Willfulness
A willful defaultrequiresa finding of conduct that is “moreah merely negligent or

careless.”S.E.C. v. McNulty, 137 F.3d 732, 738 (2d Cir. 1998)default may be willful where

3 Hackett is also a principal of PCMI who submitedeclaration in support of this motion to
vacate.SeeECF 181.



“the conduct of counsel or the litigant was egregious aslvot satisfactorily explainédd.;

seealsoAm. All. Ins. Co., 92 F.3d at 61, or whém defendant simply ignores a complaint

without action” Todtman, Nachamie, Spizz & Johns, P.C. v. Ashraf, 241 F.R.D. 451, 454

(S.D.N.Y. 2007), aff'd, 316 F. App'x 51 (2d Cir. 2009). Additionally, when a party fails to
update its address as required by law, the Court must look to the surrounding facts and
circumstances of the case to determine whether the defsiindeed willful. King v.

Mastronardi Mason Materials, Inc., No. @8/-7389, 1999 WL 294738, at *2 (E.D.N.Y. Mar.

22, 1999) FedEx TechConnect, Inc. v. OTI, Indo. 12CV-1674, 2013 WL 5405699, at *6

(S.D.N.Y. Sept. 23, 2013). The following consideratiaresrelevant to that t&rmination, none
of which is singularly dispositive: “whether the defendant moved promptly to vaeatketault
upon notice of the judgment, whether the defendant made its correct address unawailable t
plaintiff, whether the defendant had actual notice of the action, and whether the dekeeda

that the plaintiff had a claim against thénblolla v. Karen Gardens Apartment Corp., No. 12-

CV-1356, 2016 WL 233665, at *2 (E.D.N.Y. Jan. 20, 2016).

As noted, Vertamedia duly served PCMI throutgltegent,which sent the pleadings to
PCMI's addres®n file. ECF 18, Reply, p. 2 n.1 (“PCMI does not dispute that service upon [the
agent] . . . constituted good service upon iEQF 132. PCMI does not definitively assert, but
ratherspeculateghat itnever received the summons and complaggause its main officat
4315 Guadalupe St., Austin TX was “shuttered” in late 2015. ECFE $8alpati Dec., at§|.

PCMI says ionly learned of the action when the defendants were served in the 2016iAction
April 2016 (id. at 1 10), and moved to vacate the Judgment aboutrtbreles later.ECF 13.
“Shuttered” is not further described, and its exact meaning is ambiguoagy eventit

did not excuse PCMI from its obligation to keep its agent appofsadurrent address where it



would accept service, Del. Code Ann. tit. 8, 8 132,REH1 has provided neeason for its

failure to do so. PCMI knewof this disputeVertamedia attempted to recover #maounts due

on at least twgrior occasions. ECF 17-1, Sklyaroff Aff., at § 20; Compilt. at 11 30, 39. PCMI
returned Vertamedia’s calls and also attempted to correspond with Vertaahedtahe unpaid
invoicesand its dissatisfaction with their services, even threatenitake legal a@@n itself.

ECF 131, Scalpati Dec., at 1 14eealsoECF 175, p. 1 (ktter to Vertamedia stating that PCMI
would “take appropriate measures” for overpayments it made to Vertamédidjl knew, or

should have known, that its continued refusal to pay invoices totaling $122,228.69 would result
in a lawsuit, bustill “shuttered” its main offie with no forwarding addres§&eee.q. Swift

Spinning Mills v. B&H Apparel, No. 0@V-652, 2003 WL 942610, at *2 (S.D.N.Y. Mar. 6,

2003), aff'd sub nom. 96 F. App'x 761 (2d Cir. 20@®8fendants’ default was willful because
they did not update their registered address even though they “knew or should have kndwn that
they failed to deal with the situation that had arisen, and continued to refuse to pdld] for

[goods], that [plaintiff] would likely sue”)EedExTechConne¢t2013 WL 5405699 at *6

(finding defendant’s default willful where, “[d¥pite the fadthat [Plaintiff] had contacted
Defendant about this debt, and despite the fact that the payment dispute was nexset, resol
Defendant neglected to tell FedEx and the Secretary of State of its new adtlress. . .
Additionally, the Court is unconvincatdat PCMI's office was actually “shuttergd
precludingPCMI from receivingthe agent'sNovember 2015nailing and havingactual notice of
the lawsuit PCMI does noexplain how service in the 2016 Action (which does not name
PCMI) notified it of the Judgment, but service to deme address failéd put it on notice six
months earlier Donald Hacketts a principal of both PCMI and the corporate defendants in the

2016 Action. SeeECF 181 at 1 1; 152V-6281, ECFL, at 1 10. Even if PCMI’s operations



were “shuttered,it is clearthat some compangnd Hackett himselivas operating dhe
addressvhere the pleadings were seiihe fact thathie envelopevas mailed and returned
unopened without angxplanation such as, for example, “addressee unknown,” suggests it was
intentionallyreturned by someone, warranting an inference of a consciousaveidf
knowledge. As such?CMI's defaultindicatesa willful attempt to avoid the dispute.

. Meritorious Defense

A meritorious defense requires that the defendant “present evidence of fgats tha
proven at trial, would constitute a complete defend¢cNulty, 137 F.3d at 740 (internal
guotations omitted):The existence of a meritorious defense is a key factor in the Rule 60(b)
analysis . . . [and] the absence of such a defense is sufficient to support acoisitistdenial of
a Rule 60(b) motion.”_N.Y. v. Green, 420 F.3d 99, 109 (2d Cir. 2005) (internal quotations
omitted) This factor cuts clearly in Vertamedia’s favor.

The basis of PCMI's soléefense is thats refusalto pay the invoices was justified by
Vertamedia’'doreach of thédgreement PCMI says it‘understood and expected tlijptraffic [to
its websitelwould consist of human visitors, not ‘bots’ or similar automated browsers.” ECF 13-
1, Scalpati Dec., at 1 3. Nonethelegsrtamediaallegedlyfailed to prevent robots, or “bots,
from clicking PCMI's adverti#ments, anthen charged PCMbr those non-humaclicks that
would neverconvertinto sales.ECF 137, Memo. of Law, p. 4PCMI argueshatthis was a
breach othe Agreement thatistified PCMI's non-payment.ld., p. 4.

The Agreement’s sole clause regarding the quality of traffic reads:

Verta Media will credit PCMi for visits blocked on Adometry’s Known Offendess &

the 5,000 IPs from the Chameleon Botnet. This credit . . . will be applied to each
month’s invoice . .. ECF 17-3, Agreement, p. 6.

The Agreement does not obligate Vertamedia to block all “bad traffic,” as PQjgésts.

Vertamedia was required toeditthe invoices for twaategorie®f clicks only. Adometry’s
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Known Offenders and thehameleon Botnet. Vertamedia attaclsthe service agreement
between it andhdometry, a third party vendor, which obligates Adometry to filter and block
clicks fromits “known offender” list daily.ECF 176, Adometry Agreement, p. RCMI does
not dispute that Vertamedia hired Adometry to filter and block bad traffic. REG&t| alleges
that Adometry’s services were “not particularly sophisticated and can nbeBCF 131,
Scalpati Dec., at 1.6Adometry’s level of sophisticatiois irrelevant. PCMexpresslyagreed
thatAdometry’s block list would be used to filter non-human traffic, aedtdmedia satisfied
thatobligation. Even if it billed PCMI for “bad traffic,” there is no evidence that Vertamedia
breached the AgreemenhdPCMI has notallegal a meritorious defense.
[11.  Pregudice

To determine prejudice, the Court must consider “[sJomething more” than the mere

passage of time, such as whether the delay will “thplantiff's recovery or remedygr “may

result in the lossf evidence, create increased difficulties of discovery, or provide greater

opportunity for fraud and collusich Green 420 F.3d at 110.PCMI moved to vacataboutfive
monthsafterthe Judgmenwas entered Conversely, ¥rtamedighas been seeking payment of

the Outstanding Invoisefor almost three yearand t expendedime and resources to initiate

4 A Google search reveals that the Chameleon Botnetiwaphsticated noshuman “robot”
discovered in March 2013 to have siphoned millions of dollars from oadimertisers. The
Court assumes that the Chameleon Botnet was included on Adometry’s offender liserans t
no indication to the contrary.

® Additional contractual provisions between the parties undercut PCMI's defewsd.aor
example, the Agreement states that “[Vertamedia] will be solely responsiltadking and
calculating clickthroughs (“CTs") delivered, the applicable CT price(s) and all othdictraf
measurements and data, amml{PCMI] understand and agree that such measurements and data
will be the only and definite measure theredtCF 173, Agreement, p. 4PCMIl also agreed to
Vertamedia’s Terms & Conditions, which state that “[s]igning up for thealatia.com
advertising program does not guarantee that . . . such search terms witgengrtraffic to
[PCMI's] site,” and “VertaMedia.com does n@&present or warrant the quality of traffic
delivered to [PCMI] . ..” ECF 17-4, Terms & Conditions, p. 1.
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the 2016 Action.ECF 172, Opp., p. 6. At this point, three years of indebtedness are enough,
andthe portentof further delay justifiably warrants a finding of prejudfce.
CONCLUSION
Having considered the relevant factaalt of which weigh determinatively against
vacating the Judgmerdnd for the reasons stated herein, the motion to vacate the default

judgment is DENIED.

SO ORDERED.
Dated: Brooklyn, New York
December 222016
/s
|. Leo Glasser

Senior United States District Judge

6 Vertamedia argues that PCMI is defunct @skelng to vacate the Judgment solely to “buy]]
time” for its alter egos, the 2016 Action’s corporate defendants, wthiabrries will “dissolve

and metamorphosize” into new companies to further avoid a judgment in this case. -ECF 17
Opp., p. 6. There is no support for this contention, and the Court need not consider it.
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