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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ZSAZSAJEWELS, INC.,
MEMORANDUM AND ORDER

Plaintiff, 15 CV 6519 (ILG)

-against

BMW OF NORTH AMERICAN, LLC et al.,

Defendant.

GLASSER, United States District Judge:

Pending before the Court is an objection to the Meamdum and Order of
Magistrate Judge Mandenying the plaintif6 motion to extend a scheduling order to
permit it to add new partseto its complaint. That order, issued on May2816, set
the dates for fact and expert discovery and alswipled that‘[p]leadings may be
amended and new parties added until June 13, 2(Fi&e months after thexpiration

of that deadlingthe plaintiff sought permission to extend it.

The dispositive issue was thus plainly to be resdlioy the applicability of Rule
16(b)(4), Fed. R. Civ. P., which provides tlfd] schedule may be modified only for
good cause and with the judgeonseh” In aMemorandum an®rder, familiarity
with which is assumed, Magistrate Judge Mann, feilhagy a concisely detailed review of
theprocedural history of the cadeeld that‘[s]imply put, plaintiff has not shown good

cause to retroactely extend that deadline by five month@ndto substantially
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increase the likelihood that the discovery schedvilehave to be further adjourned to
accommodate the appearance of a new defendant thaneone year after the
commercement of this lawsuit. Under ébe circumstances, the Court declines to

modify theschedulingorder.” DE 53 at 7.

The plaintiff timely filed its objection to that dermination. In a Memorandum
in support of its objection it presents a contragtview of the pocedural history of the
case and based on that view urges this Coudvwerturn”Judge Manis Order for
essentially two reasons, namely, that no prejuti@gpparent and that the interest of

justice requires it. DE 54, familiarity with whidk assimed.

At theoutset, the Court notes its awareness that thetGQdppeals for this
Circuit has not, as yet, definitively spoken thedispositive or nondispositive
consequence of a decision to amend a motion to @nagrleading.The cases

recagnizing that lacuna have been gathered and disduiss®&ilson v. City of New York

2008 WL 190912 (ED.N.Y.); Cohen v. G&M Realty L.R.2015 WL 1182712n.1

(E.D.N.Y.), among othersSeealsodictum inKilcullen v. N.Y. State Dept. of

Transportation55 F. Appx 583, 585 (2d Cir. 2003). Adiscsisn of them, extended or

otherwise, would be an affectation of research emwtribute little, if anything, to
informing the preferred view of the dispositionssue given the Coustdetermination
that the objection should be dismisseldether the standard of reviewtdife
Magistrates Order is“clearly erroneous or contrary to [a@WRule 72(3) or denovo

(Rule 72(b).

Given the unambiguousstructionof Rule 16(b)(4), there is no ground upon

which this Court could find that Magistraleidge Manis Order is clearly erroneous



and contrary to lanand given the comprehensive reviewtloé procedural history of
this case Judge MamnOrder makes manifest, this Court would be drit@bhe same
conclusion upon denovoreview. Instructive and persuasive in this regasrdational

Hockey League, et al. v. Metropolitan Hockey Cliic., et al., 427 U.S. 639 (1976).

That case presented the validitytbedistrict courts dismissal, pursuant to Fer. Civ.
P. 37 of the respondentantitrust action against petitioners for failuretimely answer
written interrogatories ordered by that Court. THerd Circuit of Appeals reversed the

district court and was, in turn, reversed by th@i@me Courtwhich wrote at 642643:

There is a natural tendency on the part of revigndaurts, properly
employing the benefit of hindsight, to be heawviiflienced by the severity
of outright dismissal as a sanction for failurectomply with a discovery
order. Lis quite reasonable to conclude that a party was been
subjected to such an order will feel duly chastersadthateven though he
succeeds in having the order reversed on appeallheonetheless
comply promptly withfuture discovery orders ehedistrict court.

But here, as in other areas of the law, the nsestran thespectrum of
sanctions provided by statute or rule must be awdél to the district court
in appropriate cases, not merely to penatiz@se whose conduct mag
deemed to warrant such a sanction, but to deteseldo might be
tempted to such conduit theabsence of such a deterrent.

In the same vein and similarigformative seeNoonan v. Cunard Steamship Co.

375 F.2d 692d Cir. 1967).

The objection is herebgismissed.

SO ORDERED.

Dated: Brooklyn, New York
December 272016

|. Leo Glasser



