J&J Sports Productions Inc. v. Exclusive Lounge & Grill Inc et al Doc. 12

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

______________________________________________________ X
J & J SPORTS PRODUGODNS, INC.
Plaintiff, MEMORANDUM AND ORDER
15€V-6534
- against-
EXCLUSIVE LOUNGE & GRILL INC
andJENNIFER CRAYTON
Defendars.
______________________________________________________ X

GLASSER, Senior United States District Judge:

Plaintiff J & J Sports Productions, Inc.J'& J or “Plaintiff’) alleges violations of the
Fedeal Communications Act of 1934, codified at 47 U.S.C. 88 553 andagf@inst defendants
Exclusive Lounge & Grill Inc (“Exclusive Lounge”) and its principal, Jeanrayton
(“Crayton”). Defendants were duly served but failed to appéai.Jobtaineda certificate of
default and now moves the Court to enter default judgment and award darfRagi® reasons
stated herein, Plaintiffsmotion isSDENIED.

BACKGROUND

Plaintiff has initiaed hundreds of cases in this District, and has moved for default jutigmen
in over one hundred of them] & Jlicenses theights toexhibit closedcircuit, payperview
televisionevents that are not available for viewing by the gengublic. ECF 1, Cmplaint
(“Complt.”), at 10 Commercial establishments contract with J & J to access a aosad
event and televise it to their clientele in exchange for alket § 11. Transmission of anvent
is electronically coded, and can only be acaksgth electronic decoding equipment provided to

thoseestablishments that contract witl& J. Id. at 1 12, 14.
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J & Jalleges that it ownetthe exclusiveistribution rightan New Yorkto the September
14, 2013 boxing match between Floyd Mayweather Jr. and Saul Ahadkéa “Canelg’ (the
“Event’). Id. at 7. J & Jclaimsthat the license agreement allowed it “to sublicense the rights to
the marketing and/or sales to the eventual exhibitors of the fight,” and thahffijoerticular case
theplaintiff utilized the services d& & G Closed Circuit Events, LLC to hdle its marketing and
sales’ Id. at 1 9.1t is alleged thaboth J & J and G & G “contracted with various establishments
throughout New York and granted to such establishmentsigheto broadcast the Event in
exchange for a fee.ld. at § 11. All commercial establishments in New York that exhibited the
Eventwere required to obtain authorization frah& J, “and/or its suHicenseeG & G Closed
Circuit Events, LLC.”Id. at Y7, 10.

The Eventwas advertisedn a rate shedhat was filed with this motion (the “Rate
Sheet”). ECF 148. The Rate Shedisplays a logdor G & G Closed Circuit Events, LLC
(“G & G”) andlists the codto televise th&vent based on the capacity of the establishmieint.
TheRate Sheet statéisat commercial locations are requirectiaina license “from the
OFFICIAL CLOSEDCIRCUIT PROVIDER,G & G Closed Circuit Events, Inc.that“[t]here
is NO OTHER LEGAL LICENSOR,and that “[a]ny location that has not been licensed by this
provider will be considered a PIRATE and TREATED ACCORDINGLYd: The Rate Sheet
alsoprovides contact information for Art Gallegos, the Vice Preside@ &G. 1d. The Rate
Sheet makes no mgon of J & J, nor do those initials appears on that sheet.

Exclusive Lounge is a restaurant located in Queens, New York. Complt dt& 5.
alleges thaExclusive Lounge did not obtain the required authorizetom J & J, or G & G,to
broadcast th&vent but nonetheless intercepted delgvisedthe Event orits premises Id. at

19 13, 15.J & Jsubmits an affidavit from a third party auditor wdwears sheisited Exclusive



Lounge on September 15, 2013 at 1:26 a.mvatmessed a broadcasttbie boxing match
“Mayweather vs. Canelot'while at least 75 patronsere presentECF10-22
J & Jinitiated this actioron November 16, 201%llegingvarious violations of the
Federal Communications Acet7 U.S.C. 88 553 and 60Refendants werduly served on
December 21, 2015, but never appeardfCF 5, 6. On January 27, 2016, Magistrate Judge
Scanlon ordered Plaintiff to move focartificate of default within thirtglays and, subsequently,
for default judgmentSeeECF Entry dated Jan. 27, 2016. She also ordered that:
Any submission in support of a default judgment must address the exclusive liselese is
identifiedin J & JSports Production, Inc. v. El Ojo Agua Corp., 13 Civ. 6173, 2014 WL
4700014 (E.D.N.Y. Aug. 29, 2014);& J Sports Productions, Inc. v. Sur Lounge Cafe
Inc., 15 Civ. 2494 (SJ)(RLM) (Sept. 4, 2015), report and recommendation adopted
(E.D.N.Y. Sept. 30, 2015} & J Sports Productions, Inc. v. Raquel Restaurant Corp., 15

Civ. 2497 (ARR) (RLM), (E.D.N.Y. Sept. 4, 2015), report and recommendation not
adopted as case voluntarily discontinued.

Id. (discussedh detail infra). A certificate ofdefaultwas enteredn February 23, 2016 (ECF

8), andJ & Jmoved for default judgment on April 5, 2016. ECF 11.

! The Complaint and all motion papers state that the Event was between Floydathaywar.
and Saul Alvarez. Complt. at  7; ECF 10, Hooten Aff., at p. 1; ECF 9-2, Gagliardi Aff., at
113,5. Based on the Rate Shaegppears thdtCanelo” is Saul Alvarez’s middle name or
nickname.SeeECF 1063.

2 There is no explanation of how that number a@ived at Head countZEstimate?

3 The defendants were properly served. Under Fed. R. Civ. P. 4(h)(1)(B), service on a
corporation is complete if the summons and complaint are delivered to “an officanaging
or general agent, or any other agent authorized by appointmiepntaw to receive service of
process.” Plaintiff served Exclusive Lounge at its business address by dgliveripleadings
to “Allison,” who was identified as the managing agent and who affirmed she was authorized to
accept service on behalf of ExclusiLounge ECF5. DefendanCraytonis an individual and
could be served in accordance with the rules of New York. Fed. R. Civ. P. § 4(@&}{jon
was served dExclusive Lounge and Grill, allegedly her actual place of business, by rieive
copyof the summons and complaint w#llison,” her coworker, and mailing a copy of the
pleadings addressed @aytonto Exclusive Lounge and Grjlin satisfaction of New York
C.P.L.R 8 308(2). ECF 6.



LEGAL STANDARD
Rule 55 of the Federal Rules of Civil Procedure prescribes-atepoprocess for obtaining
a default judgment. Step one requires the court clerk to enter the defend&ntis“flglhen a
party against whom a judgment faffirmative relief is sought has failed to plead or otherwise
defend.” Fed. R. Civ. P. 8 55(a). Plaintiff then moves for default judgraedtit“remains for
the court to consider whether the unchallenged facts constitiggitenate cause of actidn

Labarbera v. ASTC Labs., Incz52 F. Supp. 2d 263, 270 (E.D.N.Y. 2010) (internal quotation

marks omitted)seealsoFinkel v. Romanowicz, 577 F.3d 79, 84 (2d Cir. 2009).

A plaintiff's default is a'concession of all well pleaded allegations of liability

Greyhound Exhibitgroup, Inc. v. E.L.U.L. Realty Corp., 973 F.2d 155, 158 (2d Cir. 1992).

However, a default does not excuse defects in plaintiff's pleadingslegdtionsare not

concededf demonstrated to be falbg evidence on the recordi re Wildlife Ctr., Inc, 102

B.R. 321, 325 (Bankr. E.D.N.Y. 1989ndeed, “[a]llegations are not well pleadetich are

contrary to uncontroverted neaial in the file of the case.”Getty Imags (US) Inc. v. Advernet,

Inc., 797 F. Supp. 2d 399, 439 (S.D.N.Y. 2Q0XKBealsoJ & J Sports Prods., Inc. v. Senor De

Chalma Corp., No. 1&V-6648 ARR)(CLP), 2016 WL 7655800, at *4 (E.D.N.Y. Dec. 19,
2016), R&R adopted, 2017 WL 61937 (E.D.N.Y. Jan. 5, 2Qddl)ecting cases)
DISCUSSION
The outcome of this motion turns on whether J & J is the proper plaintiff. thneler
Federal Communications Act, a “person aggrieved” has standing to bring an actimafioon
of that Act and is defined as “any person with proprietary rights in the intercepted
communication.” 47 U.S.C. 88 553(c)(1), 605(e)(3)(A), and 605(d)f6& J dlegesthat it had

anexclusive licenseegardinghe Eventand that it sublicensedits rights toG & G to provide
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sales and marketing serviceSomplt. at 11 7, 9. Plaintiff has never submitted the license and
subiicense agreements to substantiate those claline.Rate Shegineanwhile states that
G & G has the exclusive license to the Event, exptessly forbids an establishment from
broadcasting the Evennless it contracts with G & G, to the exclusion of all oth&G8F 103
(“There is NO OTHER LEGAL LICENSOR” antAny location that has not been licendzyl
this providemwill be considered alRATE and TREATEDACCORDINGLY.”). In so statingit
makes cleathatExclusive Loungevould have violated the laavenif it had contracted with
J& Jto televise the EventThe Rate Sheet, therefore, flatly contradicts the Complaint’s
allegation thad & J owned theexclusive license to the Eveatd was harmed by the
unauthorized broadcast. Thadkegatiors arenot wellpled and the Court cannot conclude that
J& J maintained a proprietary interest in licensing the Event thatnfrasged byExclusive
Lounge’sbroadcast.Without such interest, J & J lacks standing to bring the asserted claims.
UnquestionablyPlaintiff knewof thisissuelong before it filed this motionin her order
directing Plaintiff to address theXclusive license is®,” MagistrateJudge Scanloonited a
handful of analogousaseavhich held as this Court does nowhat theRate Sheet “flatly

contradicted'the Complaint.J & JSports Production, Inc. v. El Ojo &g Corp, 13-CV-6173,

2014 WL 4700014, *3E.D.N.Y. Aug 29, 2014), R&R adopted, 2014 WL 4699704 (E.D.N.Y.

Sept. 22, 2014 seealsod & JSports Productions, Inc. v. Sur Lounge Cafe Inc.C¥52494

(SJ)(RLM) (Sept. 4, 2015R&R adopted (E.D.N.Y. Sept. 30, 2013)& J Sports Productions,

Inc. v. Raquel Restaurant Corp., €%-2497 (ARR)(RLM), (E.D.N.Y. Sept. 4, 201T3&R not

adopted as case voluntarily discontinudthose casedenied default judgmebiecause the
contradictory evidence regarding G & G and J & J regditre allegations o & Js exclusive

licenseinsufficiently pled. Thus, J & [hckedstanding to proceed because “it appears that



plaintiff may not have had any legal right to distribute the Event.” Senor De &l@bnp., 2016

WL 7655800, at *5'

TheMagistrate clearly intended for Plaintiff to address the discrepancy bethe&ate
Sheet and Complaint to satisfy the court th&tJactually ha, and maintained, the proprietary
interestrequired to bringts asserted claims. That order was ignorétstead,) & Js motion
does not discuss G & G and makesattempt to explain #issue at all ECF 9, Memo. of Law
(statingthat the damage amoustthe only issue for the Court to decide, repeating the facts
alleged in the Complaint virtuallyerbatim, and mentioning G & G just one time to say it was
J& J's sublicensee); ECF 10, Hooten Aff. (no mention o&G5); ECF 92, Gagliardi Aff. (no
mention of G & G anallegingonly that Exclusive Lounge failed to contract with J & By,
submittingmoving papershat aradentical to those it has filed countles®ther casg J & J
continues “to file this claim without correcting or explaining the evidence thatlgire

contradict[s] the allegations in the Complaingénor de Chalma, 2016 WL 765584105. In

light of the prior decisions noting these pleading deficiencies in precisalgrscases, Fed. R.
Civ. P. 8 11 is serially disregarded and sanctions pursuant to Rule 11(c)(3) of thailFade

invoked for its continued disregard.

4 J& J has revised its form complaint since El @jguawas decidedo now include the
references t& & G that are present in the Complaint here. On that basis,jadges have
distinguishecEl Ojo Aqua supra, and granted default judgment in faval &Jon the same
facts. J & J Sports Prods., Inc. vXLFood Grocery In¢.No. 15CV-6505, 2016 WL 6905946,
at*2 n.1 (E.D.N.Y. Nov. 23, 2016seealsoJ & J Sports Prods. Inc. v. GPN Bar Inc., No. 15-
CV-6504 (FB)(ST), 2016 WL 8139019, at *3 n.3 (E.D.N.Y. Dec. 15, 2016), R&R adopted, 2017
WL 435785 (E.D.N.Y. Feb. 1, 2017):& J Sports Prods. Inc. v. Johnny’s Rest., NoCN6-

6645 (NG)(ST), 2016 WL 8254906, at *3 n.3 (E.D.N.Y. Dec. 15, 2016), R&R adopted, 2017
WL 591143 (E.D.N.Y. Feb. 14, 2017However, he Rate Sheet indicates that G & G had the
exclusive licenseegardinghe Eventwhichdeprives] & Jof standing to bring its claims. The
references in the @aplaint to G & G do not cure that deficiency. Indeed, tlbaee

allegations relating t& & G in the complaint do not distinguish this complaint from the prior
complaints” thatontained no reference to G & Genor De Chalmd5-CV-6648, ECF 19.
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Forthe foregoing reasons, Plaintiff's motion for default judgment is denied, the
certificate of default is vacated, and the Complaint is dismissddut prejudice.

SO ORDERED.

Dated: Brooklyn, New York
March 2, 2017

s/

|. Leo Glasser



