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UNITED STATES DISTRICT COURT C/IM
EASTERN DISTRICT OF NEW YORK
___________________________________________________________ X
CHE WADE, :
Plaintiff,
: MEMORANDUM DECISION &
- against . ORDER

CITY OF NEW YORK, ORLEN ZAMBRANO; : 15-v-6542(BMC)
MICHAEL WEBER; andMICHAEL PARKS,

Defendans.

COGAN, District Judge.

Plaintiff pro se brought thisactionpursuant to 42 U.S.C. § 1983, asserting claims of,
inter alia, false arrest and excessifggce against thBlew York City police officersvho
effected hisarrestand allegedlyunched plaintifin the testicles three times whia verbally
protested his arrest. After discovery was completedlCourt held a Pretrial Confererared
scheduledrial to commence on May 1, 2017. On April 17, 2017, when defendants advised the
Court that the partidsad reached a settlement agreement, the @mmissed this case, subject
to reinstatement at the rezgt of any party within 30 days.

Before the expiration of the0-daytime periodfor reinstatementdefendants moved to
enforce the settlement agreemelaiming that plaintiffhad refused to sign the agreement and
contestedhat abindingsettlement agreemehéd beemeached because he did not adcein
writing. | denied defendants’ motion asn@cessary becautiee case had already been
dismissedand at that timeno party had moved to reinstate it.

At the eleventh hour, onlgfter| had denied defendants’ motion to enforce the settlement
agreementplaintiff moved to reinstate this castting thatl do not agree to any settlement
offered from [defense counsel]Because plaintiff filed his motion within the requisite time
period, the Court vacated its Order dismissing this aatenstated both this acticand

defendants’ motion to enforce the settlemegrieement, and directed defendants and plaintiff to
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submit any evidentiary support for their contentions as to whether a bsetilgment
agreement was reached

Defensecoursel filed a declaration attesting the following (1) during atelephone
conversation on April 14, 201the parties reached a settlement agreefoeat lump sum
payment of $12,000 to which plaintiff unequivocally agreed; (2) during that conversation,
defense counsel informed plaintiff that he would send plaintiff an email con§jrtheir
agreement anplaintiff shouldalsoconfirm the settlemeragreemenby responding tdhe email;
(3) after the conversian defense counsel emailpthintiff and also mailed settlement paperwork
to plaintiff’'s address; and (4) plaintiff never responded to defense dsusisril,and several
days later informed defense counsel that he did not believa sedtlement had been reached.
Plaintiff failed to provideevidence in support of his contention that he did noteatgre binding
settlement offered bglefense counke

For the reasons given below, defendants’ motion is denied.

DISCUSSION
“[A] district court has the power to enforce summarily, on motion, a settlement

agreement reached in a case pending beford/ieétings & Expositions, Inc. v. Tandy Corp.,

490 F.2d 714, 717 (2d Cir. 1974)A party seeking to enforce a purported settlement agreement
has the burden of demonstrating that the parties actually entered sucheaneagr’ Min v.
Target Storess53 F. Supp. 2d 218, 221 (E.D.N.Y. 2008) (internal quotation marks and

alterations omitted)seealsoDreyfuss v. Etelecare Global Sold.S. Inc, 349 F. App’'x 551, 555

(2d Cir. 2009) (explaining that a party seeking to enforce a contract must prothestbahtract
exists). A settlement agreement, like angtcact, is only binding if there is “an offer,

acceptance, consideration, mutual assent, and intent to be bound.” Register.com, Inc. v. Verio,

Inc., 356 F.3d 393, 427 (2d Cir. 2004).



According to defendants, plaintiff orally agreed to settle the case facdisgd amout,
but later contested that a bindiagreement had been reached because he never confirmed the
agreement in writing. Although plaintif’position is far from cleaplaintiff's only submission
to the Court regarding the settlemegteemenseems to support this rendition of events. In his
motionto reopen the case, plaintiff stated that he “do[es] not a¢peaiy settlement offered by
defense counsel, not that he maderorally agreedo settle the case. Moreover, plaintiff did
not dispute that the oral agreement contemplated settlement of the case in exahahgabh
sum payment. Therefore, for purposes of this motion, the Court will therefore asstime tha
plaintiff orally consented to a settlemegreement on the termdegled by defendants, but now
wishes to revoke such consent.

It is an open question ihé Second Circuit “whether the enforceability of a settlement

agreement in a federal action [ig] be determined under state or federal laifas v. City of

New Yok, 536 F. Supp. 2d 353, 355 (S.D.N.Y. 2Q08)ting Monaghan v. SZS 33 Associates,

L.P., 73 F.3d 1276, 1283 n. 3 (2d Cir. 1996pealsoDoe v. Kogut, No. 1%:V-07726, at *4

(S.D.N.Y. April 6, 2017).The Court need not resolve this issue as the oral settlement agreement
is unenforceable under both federal and New York Iawgeneral, the partiesmtent as
“manifested by their express words and deeds at the time” controls whetlteuth may

enfore an oral agreement without a fully executed written document. \Walkaty of New

York, No. 05€V-0004, 2006 WL 1662702, at *6 (E.D.N.Y. June 15, 2006) (internal quotations
andcitations omitted).
Under federal law, the court applies tbar-factor test articulated inWinston v.

Mediafare Entertainment Corp.77 F.2d 78, 80 (2d Cir. 1983p determine whether the parties

intended to be bound by an oral settlement agreenidma.court assesses “(1) whether there has

been express reservation of thghtinot to be bound in the absence of writing; (2) whether there
3



has been partial performance of the contract; (3) whether all of the termsatiéfesl contract
have been agreed upon; and, (4) whether the agreement at issue is the type of consract that

usually committed to writingld.; see also Ciaramella Reader’s Digest Ass’'n, Ind31 F.3d

320, 323 (2d Cir. 1997). None of the four factors is dispositiaczmarcysk. Dutton, 414 F.

App’x 354, 355 (2d Cir. 2011(citing Ciaramella131 F.3d at 324).

Here, the firsWVinston factor neither weighs in favor nor against enforcement of the
settleanentagreement. Defense counsel claims that plaintiff “unequivocally” agreed to
settlanent butadmits that plaintiff claimé&e did not beve that the settlement agreement was
binding because he never confirmed in writing. In light of plaintgfs se statusand the
special deference afforded to such litigaatsd the absence of a recording of the telephone call
or any evidence as todlexact words that were said that would enable the Court to
independently determine whether plaintiff reserved a right not to be bound, the Gmist rej
defense counsel’s conclusalegation that plainff orally agreed to be bound in absence of a
writing.

The second Winstofactor weighs against enforcement of the sedtlementigreement
as neither side has partially perforntbdir obligations under the agreemebiefendants have
not remittedhelump-sum paymendwed to plaintiffunder the agreement naas plaintifftaken
anyaction in furtherance of tregreement. The fact that defendants filed a notice of setilemen
on the docket for this action does not support enforcement because the dismissal of the action
was to theitbeneit. Similarly, the fact that defendargmailed plaintiff to confirm the
agreemenand mailed plaintiff the settlement papdoses not support partial performance
because those are not among the allégeds of the settlement agreement.

The thirdWinstan factor, whether all of the terms of tabeged contradbtave been

agreed upon, is the only factor that weighs in favor of enforcing the settlement. Tladlegdy
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terms of the agreement is that the case will be settled for one lump sum paymernd@d.$12
Defense counsel, in his affidavit, attests that plaintidilly agreed to settle thection for that
amount and plaintiff, despite being afforded the opportunity, has not submitted angtthieg t
Court contesting those terms. Moreover, defensas®’s email to plaintiff confirming the
parties’ oral agreement only mentioned those terms.

Finally, thefourth Winstonfactor, whether the settlement agreement is of the type that is
usually committed to a writingyeighs against enforcement. | agree with defendants that there is
nothing complex about the lump-sypayment agreemeit this case, but, as they admit in their
memorandum in support of tihenotion, “most settlement agreemeimvolving the City are
written.” Although defense counsel argues that there was no reason to follow that tradition in

this case because the agreement was so simpM/itiséon factor looks only to ordinary

practice, and the ordinary practice is that settlement agreemerttsdikee are written. | thus
find that the Winstoriactors weigh against enforcentef the settlement agreement under
federal law.

In addition to meeting the standard for enforcement as stated in Wifestarsettlement
agreement to be enforceable under New York, the agreement must also “meet therklew Y
statutory requirements for agreements related to litigation.” , S8&F. Supp. 2d at 358ee

also Rivera vState 496 N.Y.S.2d 230 (14€dep’'t 1985). Under § 2104 of the C.P.L.R.

[a]n agreement between parties or their attorneys relating to any madter |

action, other than one made between counsel in open court, is not binding upon a
party unless it is in a writing subscribed by him orditsrney or reduced to the

form of an order and entered.

The oral settlement agreementtiis case is clearly unenforceable under § 2104 as it was neither

enterednto in open court, nor ordered and entered by the Court.



Significantly, defendants have not identified, nor have | found, a single case where a
oral settlement agreement reached outside the presence of a judge or mediatorrees enfo
against gro se plaintiff. In Silag 536 F. Supp. 2d at 355, the Court even refused to enforce an
oral settlement agreement againpt@se plaintiff where the agreement was reached during an
off-the+record telephone settlement conference before the magistrate pclgedingly, |
declineto enforce the oral settlement agreement against plaintiff in tres cas

CONCLUSION

Defendants’ motion to enforce tkettlementgreemenis denied. B separate Order,
the trial date will be reset.
Digitally signed by Brian
M. Cogan

Dated: Brooklyn, New York U.S.D.J.
June 29, 2017

SO ORDERED.




