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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ERICK E. RIVERA pro se
Plaintiff,

MEMORANDUM AND ORDER
against : 16-CV-329(DLI) (JO

JPMORGAN CHASE, DOUGLAS SELLERS;
and MARY CAPPUCIQ :

Defendans.

DORA L. IRIZARRY, Chief United States District Judge:

On January 19, 201@Jantiff Erick E. Rivera(“Plaintiff”), proceedingpro se! filed the
instant action against his former employer, JPMorgan Chase (“JPMagdbéfendant). In a
Second Amende@omplaint, filed on July 1, 2016, Plaintiff added individual defendants Douglas
Sellers (“Sellers”) and Mary Cappucio (“Cappuciof)ho were supervisorat JPMorgan. See
Second Am. Compl., Dkt. Entry No. 30. On August 12, 2016, Plaintiff filed a Thindrndled
Complaint(“TAC”) , whichallegesviolations of: (1) Title VII of the Civil Rights Act of 1964, 42
U.S.C. § 2000et seq(“Title VII"); (2) the New YorkExecutive Law, Human Rights Lag290
et seq(“NYSHRL"); (3) the New York City Administrativ€ode 8§ 8-102tseq.(“NYCHRL");
(4) the Servicemembers Civil Relief Act, 50 U.S.C. § 380%eq.("SCRA"); and (5 the New
York Labor Law, N.Y. Lab. Law § 663See generallyTAC, Dkt. Entry No. 40 Plaintiff also

alleges common law breach of contract and defamation clddns.

! The Court is mindful thapro sepleadings are held “to less stringent standards than formal pleadirfigsl dya
lawyers.. . " Hughes v. Rowel49 U.S. 5, 9 (1980) (citation omitted). Courts should “interpret [suchgjapeaise
the strongest arguments that they suggeBbtsyth v. Fed'n Emp’t & Guidance Serd09 F.3d 565, 569 (2d Cir.
2005) (citation and internal quotation marks omittedhrogated on other grounds by Ledbetter v. Goodyear Tire &
Rubber Cq.550 U.S. 618 (2007)Although a court need not act as an advocaterfmiselitigants, in such cases
“there is a greater burden and a correlative greater responsibility uporstifiet dourt to insure that constitutional
deprivations are redressed and that justice is ddpavis v. Kelly 160 F.3d 917, 922 (Zdir. 1998) (citation omitted).
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Pursuant to Rule 12 of the Federal Rules of Civil Procedure, JPMorgan moves te dismis

the TAC, and Sellers and Cappucio join in that moti@ee generallyDef.’s Mem. & Law in

Supp. of Mot. to Dismiss (“Def.’s Mem.”), Dkt. Entry No. 61. Plaintiff opposes the motae
generally Pl.’'s Mem. of Law in Opp’n to Mot. to Dismis$KI.’s Opp’n”), Dkt. Entry No. 65For

the reasons set forth below, Defendant’s motiorrastgd as to Plaintiff's Title VIl and SCRA
claims,and the Court declines to exercise supplemental jurisdiction over Plaintiff&HRY,
NYCHRL, NYLL, breach of contract, and defamation claims, which are dismissfdul
prejudice.

BACK GROUND?

Plaintiff is a Hispanic man of Ecuadorian origi@ompl.filed with the US. Equal Empt

Opportunity Comrm (“"EEOC Compl.”) 12, Dkt. Entry No. 662. He was employedy JPMorgan

as a personal banker from May 16, 2001 to April 25, 2013. TAJI& Beginning in 2005, he
worked as a personal banker at JPMorgan’s branch loagB8589 Junction Boulevard in Queens.
EEOC Compl. 1 5. In April 2010, Plaintiff began working under the supervision of Cappaicio.

In or around June 2010, Plaintiff complained to JPMorgan’s human resources de pidwditent
believed Cappucio wassigning new business to other personal bankers and not Plaguitise
Plaintiff is Ecuadorian. EEOC Compl. § 6. On or about July 29, 2010, Plaintiff received a written
warning about his work, which he contends was in retaliation for his complaint to human resources

EEOC Compl. § 7. On or about July 30, 2010, Plaintiff was suspended from work for one week

2 The following facts are drawn from tHEAC and thecomplaint Plaintiff filed with the United States Equal
Employment Opportunity Commission (“EEOQ"EEOC Complaint”) The Court properly may considée EEOC
Complaint ona motion to dismissSee Holowecki v. Fed. Exp. Carg40 F.3d 558, 565 (2d Cir. 2006) (in deciding
a motion to dismiss, “it is proper for this court to consider the plaintéfesvant filings with the EEOC”).



based on the written warning, then transferred to a different JPMorgan branch. EEQ@ICTCom
8.

On September 2, 2010, Plaintiff filed a complaint with the City of New York Commnissi
on Human Right§'CCHR”), which was crossfiledith theEEOC. See generallyEEOC Compl.
The CCHR issued a Determination and Order Aftavestigation on June 10, 2011
(“Determination and Order”), finding that it could not substantiate Plaintiff'gyaliens and
dismissing Plaintiff's complaint. SeeDetermination & Order, Dkt. Entry No. Plaintiff
appealed, and the CCHR Commissioa#irmedthe Determination and Order on December 2,
2011. SeeDetermination & Order After Review, Dkt. Entry No.-60 On October 22, 2015«
EEOCissued a Dismissal and Notice of Rights (“Right to Sue Lettariyhich it adopted the
findings of the CCHR.SeeTAC at 16. Plaintiff timely commenced this action on January 19,
2016. See generallyCompl., Dkt. Entry No. 1.

Defendant moved to dismiss the TAGntendingprimarily that: (1) Plaintiff has failedbt
exhaust his admistrative remedies with respect to certaihigfTitle VII claims; (2)his Title VII
claims fail to state a claim upon which relief can be grantedhi€33tate and city claims are
precluded by the election of remedies doctrine;h{8)SCRA claim is not pled with sufficient
specificity;and(5) his NYLL, breach of contract, and defamation claiailsto state a claim upon
which relief can be grantedsee generallyDef.’s Mem. Plaintiff opposesSeegenerally Pl.’s
Opp’n.

STANDARD OF REVIEW

Rule 12of the Federal Rules of Civil Procedure provides &hdefendant may mover
dismissal for “failure to state a claim upon which relief can be granteeld’ R. Civ. P. 12(b)(6).

In resolvinga motionto dismiss courts “must accept as true all [factual] allegations contained in



a complaint,” but needot accept “legal conclusionsAshcroft vigbal, 556U.S. 662678 (2009)
For this reason, “[tlhreadbare recitals of the elements of a cause of action, edifgyorhere
conclusory statements, do not suffice” to iasela claim against dismissad.

Rule 8 of the Ederal Rules of Civil Procedure requires thleadings contain a “short and
plain statement of the claim showing that the pleader is entitled to rekeld. R. Civ. P. 8(a).
Pleadings are to give the defendant “fair notice of what thelaim is and the grounds upon which
it rests.” Boykinv. KeyCorp 521 F.3d 202, 219 (2d Cir. 200@juotingBell Atl. Corp. v.Twombly
550 U.S. 544, 555 (200)7(internal quotation marks omitte{@lteration in original) To satisfy
Rule 8,a daintiff need not pleatidetailed factual allegationgjutthecomplaint must allegefiore
than an unadorned, Huefendant-unlawfulljrarmedme accusation.” Igbal, 556 U.S.at 678
(quoting Twombly 550 U.S. at 555finternal quotation marks omitted)‘[A] complaint must
contain sufficient factual matter, acceptedtiae, to ‘state a claim to relief that is plausible on its
face!” Id. (quotingTwombly 550 U.S. ab70). “A pleading that offers ‘labels and conclusions’
or ‘a formulaic recitation of the elementsatause of action will not do.’Td. (quotingTwombly

550 U.S. at 555).

DISCUSSION

TitleVII Claims

Title VIl prohibits employers from “discriminat[ing] against any individual wigspect to
his compensation, terms, conditions, or privileges of employment, because of suaduaidivi
race,color, religon, sex, or national origin.” 42 U.S.C2800e-2(a)(1). Plaintiff asserts claims

of discrimination retaliation and hostile work environmeninder Title VII. He specifically



alleges that he was not assigned new business because ofidrialraigin® and that he was
warned, suspended, transferred,,artimately, terminated in retaliation for complaining about
this discrimination.See generallyeEOC Compl.; TAC.

A. Individual Defendants Not Liable Under Title VII

Plaintiff names BMorgan, Sellers, and Cappucio as defendants. HowEtlerVIl does
not provide for individual liability, even against those with supervisory contaeRojas v.
Roman Catholic Diocese of Rochest®80 F.3d 98, 107 n.10 (2d Cir. 201(9iting Tomkav.
Seiler Corp, 66 F.3d 1295, 1313 (2d Cir. 199&brogated on other grounds by Burlington tisd
Inc.v. Ellerth, 524 U.S. 742 (1998) Accordingly,Plaintiff's Title VII claims againsSellers and
Cappucicare dismissed

B. Plaintiff Exhausted His Administrative Remedies

“Before an individual may bring a Title VII suit in federal court, the claimshifog the
basis of such a suit must first be presented in a complaint to the EEOC or theeed|siatk
agency. Williams v. NY.C.Hous. Auth. 458 F.3d 67, 69 (2d Cir. 200Qiting 42 U.S.C.§
2000e5). A plaintiff also musthave receive a “right to sue” letter from the EEOCSee
Hardaway v. Hartford Pub. Works Dep879 F.3d 486, 489 (2d Cir. 201&jting Legnani v.
Alitalia Linee Aeredtaliene, S.P.A.274 F.3d 683, 686 (2d Cir. 2001))Claims not raised in an
EEOC complaint, however, may be brought in federal court if they are ‘rddgoakted’ to the
claim filed with the agency.Williams, 458 F.3d at 70Defendant argues thRtaintiff's wrongful
termination claimwhich does not appear in the EEOC Complasnhot reasonably related it

and must be dismissed for failure to exhaust. Def.’s Mem.-4612n particular, Defendant

3 In the Third Amended ComplaintPlaintiff checked the box labeled “race” as a bdsisDefendant’s alleged
discrimination, but he does not mention racial discriminaioypwhere else Accordingly, the Court considehis
claims as to national origianly.



maintainghat Plaintiff's termination cannde reasonably related to the EEOC Complaint because
the termination occurred two and a half years after Plaintiff filed the EE@plaint. SeeDef.’s
Mem. at 14. In support of its argument, Defendant cites a string of Second Cisastara
temporalproximity and causationld.

A claimin a federalawsuitmay be considered “reasonably relatemaclaim in an EEOC
complaint if: (1) “the conduct complained of would fall within the scope of the EEOC
investigation which can reasonably be expected to grow out of the chargashatge”; (2) the
claim “alleg[es] retaliation by an employer against an employee for filing &CE¢harge”; or
(3) the claim “alleges further incidents of discrimination carried out ing@lcthe same manner
alleged in the EEOC chargeWilliams, 458 F.3d at 7070n.1 (citations omitted).Construing
Plaintiff's pro sepleading liberallyPlaintiff alleges that his terminatipim part wasin retaliation
for his filing the EEOC ComplaintSeeTAC at 10 1 23. As suckhe terminations “reasonably
related”to the EEOC Complairfor exhaustion purposes.

In addition, he Court notes that the cadesfendantites in support of its argument on
exhaustionalmost uniformly concern temporal proximity in the comteka First Amendment
retaliation claimnota Title VII claim. See, e.gSanchez v. Conn. Natur@asCo, 421 F. App’x
33 (2d Cir. 2011) (termination allegedly in retaliation for protected spe€drnanBakos v.
Cornell Ceop Extension of Schenecyafty, 252 F.3d 545 (2d Cir. 2001) (sam#&)prris v.
Lindau 196 F.3d 102 (2d Cir. 1999) (samé)deed in the context of Title VII claims, the Second
Circuit has found retaliation claintkatoccurredup tofour years after a plaintiff filed an agency
complaint “reasonably relatedSee Duplan v. City of New YpB888 F.3d 612, 623 (2d Cir. 2018)
(citing Legnanj 274 F.3d 683, 6885 (2d Cir. 2001 and Shah v. N.Y. Dep't of Civil Send.68

F.3d 610, 614 (2d Cir. 1999)).



The Court finds that Plaintif retaliation charge is reasonably related to his EEOC
Complaint. herefore Plaintiff has exhausted his Title VII clainpsoperly.

C. TheTitle VIl Discrimination Claims Are Not Pled Sufficiently

A claim of employment discrimination under Title VIl is analyzed using the bugtiéing
framework articulated isMcDonnell Douglas Corp. v. Gregd11 U.S. 792 (1973)Under that
framework, the plaintiff bears the burden of establishipgiraa faciecase of discrimination by
showing: “(1) he belonged to a protected class; (2) he was qualified for therpbsitheld; (3)
he suffered an adverse employment action; and (4) that the adverse employropricactired
under circumstances giving rise to iaference of discriminatory intent.Tolbert v. Smith790
F.3d 427, 435 (2d Cir. 2015A circumstance that gives rise to an inference of discrimination for
purposes of making out rima facie caseas one where ‘the employer treated plaintiff less
favorably than a similarly situated employee outside his protected group Mandell v. @urnty
of Suffolk 316 F.3d 368, 379 (2d Cir. 200@)ternal quotations omitted)

“A plaintiff sustains an adverse employment action if he or she endures a iyaterial
adverse change in the termisd conditions of employment .which is more disruptive than a
mere inconvenience or an alteration of job responsibilitis#ea v. Hempstead Union Free Sch.
Dist., 801 F.3d 72, 8(2d Cir. 2015)citation and internal quotation marks omitted). Examples
of adverse employment actions include, “termination of employment, a demotion eddsna
decrease in wage or salary, a less mijgtished title, a material loss of benefits, significantly
diminished material responsibilities, or other indices unique to a particular sittidtiofquoting
Terry v. Ashcroft336 F.3d 128, 138 (2d Cir. 2003internal quotation marks omitted).

The pleading requirement for circumstances giving rise to an inferendis@fminatory

intent is slightly relaxedld. at 84 (quotind.ittleJohn v. City of New York95 F.2d 297, 306, 311



(2d Cir. 2015) (“[B]ecause a temporary presumption of discriminabatyvation is created under
the first prong of théicDonnell Douglasanalysis, a plaintiff need only give plausible support to
a minimal inference of discriminatory motivation.”) (internal quotation marks omitted).
Nonetheless“a discrimination complaint . . . must [still] at a minimum assert nonconclusory
factual matter sufficient to nudge its claims across the line from c@ixeito plausible to
proceed.” Dooley v. JetBlue Airways Cor®36 F. App’x 16, 20 (2d Cir. 201f8ummary order)
(quoting EEOC v. Port Auth. of N.Y. & N,J768 F.3d 247, 254 (2d Cir. 20)4Rglteration in
original). After plausibly alleging that the employer took adverse action against hprainaiff
must allege facts supporting his claim thais“race, color, religion, sex, or national origin was a
motivating factor in the employment decisib/ega 801 F.3cat87. “The ‘ultimate issue’ in an
employment discrimination case is whether the plaintiff has[higtburden of proving that the
adverse employment decision wastivated at least in part by an ‘impermissible reasos,’a
discriminatory reason.’Stratton v. Defd for the Aging for City of ¥, 132 F.3d 869, 878 (2d Cir.
1997)(citations omitted). A plaintiff may meet this burden through direct evidence ot itate
discriminate, or “by indirectly showing circumstances giving rise to iaference of
discrimination.” Vega 801 F.3dat 87 (citations omitted).

One way in which glaintiff can demonstrate discriminatory intent is by alleging facts
sufficient to demonstrate that “the employer treated plaintiff less favattadotya similarly situated
employee outside his protected grdupMandell 316 F.3dat 379 (citations omittel} see also
Brown v. Daikin Am. In¢.756 F.3d 219, 230 (2d Cir. 2018uiz v. ©urnty of Rockland609 F.3d
486, 493 (2d Cir. 2010). To demonstrate disparate treatment, a Plaintiff must allegewhat he
similarly situated in all material respects te timdividuals with whom he seeks to compare

himself. Norville v. Staten Island Univ. Hosd.96 F.3d 89, 95 (2d Cit999)(citing Shumway v.



United Parcel Servs., Inc118 F.3d 60, 63 (2d Cir. 1997) (internal quotation marks omitted);
Brownv. Daikin Am Inc,, 756 F.3d at 230. In determining whether an employee is similarly
situated, courts look at whether plaintiff and his comparator were (1) “suljecame
performance evaluation and discipline standards’ an@ii@paged in comparable conductRay

v. Weit 2016 WL 1229056, at 4 (E.D.N.Y. Mar. 28, 2016) (quotdBrgham v. Long Island R.R.
230 F.3d 34, 40 (2d Cir. 2000)).

Furthermore,d defeat a motion to dismis® plaintiff is not required to plead @ima
facie case undeMcDonnell Douglasa least as the test was originally formulated .” Vega
801 F.3chat84. Instead, “a plaintiff must plausibly allege that (1) the employer took adwdrge a
against him and (2) his race, color, religion, sex, or national origin was a nmgitetior in the
employment decision.” Id. at 87. The Second Circuit has emphasized that this burden is
“minimal.” Id. at 86.

As to the first element, the adverse adi®aintiff allegesarethat he was not assigned
new businesand was not promoted. EEOC Compl. § 6; TAC at 9 {*Adlaintiff sustains an
adverse employment action if he or she endures a materially adverse change indhanterm
conditions of employment. . . An adverse employment action is one which is more disruptive
than a mere inconvenience or an alteration of job responsibiliBzewn v. City of Syracuséy3
F.3d 141, 150 (2d Cir. 2012).

Plaintiff provides no information as to the effect on his employragnot being assigned
new business, such as a decrease in wages or respons@siygenerallyeEOC Compl.TAC.

As a result, it is impossible for the Court to conclude that Plaintiff's lack of newmdass
assignments constituted an adverse action within the meaning of TitI8&#8].e.gMcCowan v.

HSBC Bank USA689 F.Supp.2d 390, 408 n.8 (E.D.N.2010) (holding that a job assignment
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cannot constitute an adverse employment action in the absence of evidence thatriheeassig
had negative consequencedYloreover, when claiming discriminatoryfailure to promote, a
plaintiff must “allege that sher he applied for a specific position or positions and was rejected
therefrom, rather than merely asserting that on several occasions she or h#ygetprested
promotion” Brown v. Coach Stores, Ind.63 F.3d 706, 710 (2d Cir. 1998} laintiff doesnot ©
allegehere. Thus, Plaintiff has not alleged an adverse employment action fov Tiplerposes.
Accordingly, theTitle VII discrimination clains aredismissed.

D. TheTitle VIl Retaliation Claims Fail

During the course of his employment with J&fgflan, Plaintiff received a written warning,
was suspnded from work for a week, transferred to another JPMorgan branch, and terminated.
EEOC Compl. 11-B; TAC at 9 1 13. He contends that these events were in retaliation for his
complaints about discriminatiord.

“Title VII forbids an employer to retaliate against an employearftar, alia, complaining
of employment discrimmation prohibited by Title V[L]” Kessler v. Westchest€ty. Dept of
Soc. Servs461 F.3d 199, 205 (2d Cir. 200@)ting 42 U.S.C. § 20008(a)). To state ditle VII
retaliation claim, a plaintiff mustllege factghat show:“(1) participation in a protected activity;
(2) that the defendant knew of the protected activity; (3) an adverse engplogation; and (43
causal connection between the protected activity and the adverse employroerit adtiejohn
v. City of New York795 F.3d 297315-16 (internal citation and quotation marks omitted).
Retaliation must be a “but for” cause of the adverse employaation. Vega 801 F.3d at 90It
is not enough foretaliationto bea “substantial” or “motivatingfactor in aremployers decision.
Id. at 9691.

Plaintiff's complaintgo human resources atitefiling of an EEOC Complaint constitute

1C



protected activity under Title VIL However, Defendantargues that Plaintiff's warning,
suspension, and transfer do not constitute adverse employment aSeebef.’s Mem. at 17. In
making this argument, Defendant conflates the definition of an adverse ereplogation for a
discrimination claim with the definition for a retaliation clain®eeld. In the corgxt of a
retaliation claim, “anadverse emplayient action is any action thatduld well dissuade a
reasonable worker from making or suppagta chargef discrimination.” Vega 801 F.3dat 90
(quotingBurlington N. & Santa Fe Ry. Co. v. Whi&18 U.S. 53, 572006)). ‘This definition
covers a broader range of conduct than does the aemeiesa standard for claims of
discrimination under Title V[I]” 1d. Plaintiff's allegations of discipline, suspension, &ahsfer
meet this standardPlaintiff's termination also meets this standard, and Defendant does not argue
otherwise.

NeverthelessPlaintiff falls shortin providing evidence of any caalsconnection between
the protected activity and the adverse employnaetions He allegesthat the actions were “in
retaliation,” but provides no allegations of fact to support kihisl conclusion. Plaintiff fails to
showa causal connection between the protected activity and the adverse employiasat act
Accordingly, Plaintiff's Title VII retaliation claims are dismissed.

E. TheHostile Work Environment Claim Fails

Plainiff alleges that he “suffered verbal bullying and ethnic slurs,” and thatolerdted
a disturbing hostile environment based on a pattern and practice of overt ethnic olemmfi
TAC at 9 {1 18l6. Defendant argues that Plaintiff has not provided sufficient facts to support
these claims. Def.’s Mem. at 16.

“To state a clem for a hostile work environment in violation of Title VII, a plaintiff must

plead facts that would tend to show that the complained of conduct: (1) is objectivetyg sr

11



pervasive—that is, . . . creates an environment that a reasonable person would find hostile or
abusive; (2) creates an environment that the plaintiff subjectively percsivestle or abusive;

and (3) creates such an environment because of the plaintiff's [protected efistrelct Patane

v. Clark 508 F.3d 106, 113 (2d Ci2007) (internal quotations omittedglfpsisin original); see

Ruiz v. City of New YorifNo. 14cv-5231 (VEC), 2015 WL 5146629, at *8 (S.D.N.Y. Sep. 2,
2015).

In the instant case, Plaintiff refars“verbal bullying” and “ethnic slursih general terms
buthe provides no exampleSAC at 9 1 15.Furthermorde neitheattributesthe alleged bullying
and slurs to any particular person, nor prosigey information about when such an incident or
incidents may have occurredVithout more, the Court cannot conclude that the environment in
which Plaintiff worked was hostile. Accordingly, Plaintiff's hostile workveonment claim is
dismissed.

. The SCRA Claim is Pled I nsufficiently

Plaintiff's allegation as to #@SCRAclaim is that “the Plaintiff overpaid Defendant for the
SCRA benefits.” SeeTAC at 10 § 27. Defendant argues that this statement “is so vague and
unclear that Defendant has not been given adequate notice as to the substandeiof. the.t
Def.’sMem. at 20. The Court agrees. As pled, the claim fails to satisfy Rule 8'srequirthat
a claim staterhore than an unadorned, the-defendant-unlawhaiynedme accusation.’lgbal,

556 U.S. at 678 (quotingwombly 550 U.S. at 555). Accordinglyhe claim is dismissed.
1. NYSHRL, NYCHRL, NYLL, Defamation, and Breach of Contract Claims

“[A] district court‘may declineto exercisesupplementagjurisdiction’ if it ‘hasdismissed

all claimsoverwhich it hasoriginal jurisdiction.” Kolari v. NewY orkPresbyterianHosp, 455

F.3d 118, 1272d Cir. 2006) (quoting 28 U.S.C. 8 1367(c)(3)).d#strict court’s discretionis

12



guided by “balanc[ing] the traditional ‘values of judicial economy,conveniencefairness,and
comity.” Id. (quoting CarnegieMellon Univ. v. Cohill, 484 U.S. 343, 350 (1988)).“[l]n the
usualcasein which all federatlaw claimsare eliminatedbeforetrial, the balanceof factors. . .
will pointtowarddecliningto exercisgurisdiction over theremainingstatelaw claims.” Kolari,
455 F.3dat 122 (quotingCohill, 484U.S.at 350n.7) (elipsisin original).

Considering thdéoregoingfactors,thereis no justifiable reasonfor the Courtto exercise
supplementgurisdictionoverPlaintiff’'s remainingstateandcity law claims,which aredismissed
without prejudice. Accordingly, the Court does not consideefendants’argumentthat these
claimsareprecludedoy theelectionof remediesioctrine.

CONCLUSION

For the foregoing reasonPJaintiff's Title VII and SCRA claims are dismissed with
prejudice? andthe Court declines to exercise supplemental jurisdiction over PlaintfSH\RL,

NYCHRL, NYLL, breach of contract, and defamation claims, which are dismisshdul

prejudice.
SO ORDERED.
Dated: BrooklynNew York
September 272018
/sl
DORA L. IRIZARRY
Chief Judge

4 Plaintiff did not seekeave to amend the Third Amended Complaint, but in light of Plaingifiissestatus, the Court
has considered the matter and, under the circumstances, finds that leaeadonuld be futile.
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