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. Introduction

This breach of contract ton arises out of defendawestchester Fire Insurance
Company’s (“WFIC”) refusal to pay on performae bonds it issued in favor of plaintiff
Monadnock Construction, Inc. (“Monadnock”). dlegislative limitations period on a breach of
contract claim on the bonds would be six yedrise parties contracted for a two-year limitations
period. They have a sharp disagreement misipect to the validitgf a contractual tolling
provision and its apjgation to the contractual two-year limitations period.

WEFIC insists that, pursuant to Generalli@tions Law section 17-103, the contractual
tolling provision must be strictlgonstrued in the same way tlagprovision tolling a statutory
limitation period is. It contend$at the tolling provision is invia, and the two-year contractual
limitation period bars Monadnock’s claim. nitoves to dismiss the complaint.

WFIC’s motion is denied.

Because the complaint was filed within tywars of the notice of default upon which the
complaint is partially based, it is within thentactual limitations peod without the need for
any tolling.

With respect to the portion of the complaimat is based on an &ar notice of default,
plaintiff may benefit from eithethe contractual tolling provision émom equitable estoppel as a
result of WFIC’s activities. Either theory $iaufficient color to warrant denial of WFIC'’s
motion.

While the court has found no cases from this circuit that havastied the distinction
between a provision that tollscantractual limitationperiod and one that tolls a statutory
limitations period, and the parties have not preskaty, it is concluded #t the application of
normal contractual interpretive rglelesigned to reveal the partiegentions is appropriate in

this situation. The strict cotraction of General Obligationisaw section 17-103 typically given
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by New York courts is not essential in thiseawhere the toll was afshortened contractual
limitations period, rather than the standard stayuperiod, and is tied to definitive events. The
public policy the New York Court ohppeals sought to protect aulopting a strict interpretation
of the statute is not offended by this resulppling standard rules @bntract interpretation, it
is found that the contractual tolling provision iganeable and Monadnock’s claims are timely.

The implication of WFIC’s position would ke force parties to commence an action
before their claims have fully ripened. Publidippis best served by permitting parties to wait.
Often, delay will avoid the necessity of a suit with full discovery and trial.

1. Facts

Monadnock was the contractor for two mixgse projects in the Hunters Point South
section of Long Island City. On January2B813, Monadnock entered int@wo contracts with
Glasswall for the design and supply of ataunwall system including windows, doors,
storefronts and other materials for the two projects. Complaint, Mar. 1, 2016, ECF No. 9
(“Compl.”), at 1 8. The first contraetas for $8,412,502 and reged the production and
delivery of 5,836 windows. The second coatnaas for $4,587,498 and required the production
and delivery of 3,120 widowdd. at  11. Both contracts requir&lasswall to obtain payment
and performance bonds, which it did from WFI@. at  12. The performance bonds required
any legal action to be taken withiwo years of a notice of defaulkd. at Ex. A at § 11.

The contracts required Glasswall to sbgmpleted windows to one of the projects
starting on July 1, 2013, and to the@®a project starting on September 1, 20kB.at § 13. On
March 15, 2013, the project schedule was chahgeelquire delivery of windows to begin on
August 7, 2013, and August 29, 2013, for the redl second projects, respectivelg. at I 14.

On August 16, 2013, after the delivery of windowsw@have begun, Glasswall's attorney sent

Monadnock a letter stating tHatompleted window assembliesiould be ready to ship by
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September 1, 2013. Monadnock alleges thavindows were delivered by September 1, 2013.
Id. at 7 15.

On November 20, 2013, Glasswall issued hepproduction schedutepresenting that
part of the order for the first project would complete by December 6, 2013, and part of the
order for the second project would bergrete by December 12, 2013. According to
Monadnock, Glasswall did not meet these deadlifgsat I 16.

In addition to the delays in delivery, Mai@ock alleges that the product that Glasswall
supplied was defectivdd. at 1 25-26.

On September 16, 2013, Monadnock sent GlaBsasad WFIC a notice of default under
the contracts; notices of continuing default were sent on October 23, 2013, and December 31,
2013. 1d. at 1 30.

On January 13, 2014, Monadnock terminateais®hall’'s contracts and provided WFIC
with the required notice undére performance bonds. Monadnock demanded that WFIC take
action pursuant to Section 5 of the bonds, Wheguired WFIC to arrange for Glasswall to
complete the contracts, complete the axttitself or throughreother contractor, pay
Monadnock an amount in damages, or disclaim liability under the baddst 91 32-33, Ex. A
at 8 5. Monadnock alleges that WFIC refused to act in response to the dédhand] 34.

On March 6, 2014, as required by Sectiaf éhe bonds, Monadnock sent WFIC a notice
demanding WFIC act within sevelays or be in defaultld. at § 35, Ex. A at 8§ 6. Monadnock
alleges that WFIC again failed &at in response to the notickl. at { 36.

On April 4, 2014, the parties entered into an agreement to amend the contracts
(“Amendment Agreement”)ld. at § 37. The drafting of the Amendment Agreement was

careful, with WFIC paitipating fully. Hr'g Tr., May 11, 2016t 6:5-9 (“It's a very carefully



negotiated agreement. Westchester took a lepdttmg that agreemetagether when it looked
like the parties were, the deal, the contract, @zasing apart. The notice of default had already
been issued. Every word in that agreement was sweat over.”).

The Amendment Agreement permitted Glassweallomplete the contracts, requiring
delivery of windows to begin the week of kda 24, 2014, and to be complete by June 7, 2014.
Decl. of Howard Kleinhendlan Opp’n to Def.’s Mot. to Dismiss, Apr. 18, 2016, ECF No. 25
(“Kleinhendler Decl.”),at Ex. C at § 5.

There are two clauses in the Amendmente&gnent that are relevant to the instant
motion. The first clause withdraws Monadnockistfitermination of the contracts and claims on
the bonds:

7. The terminations and Bond claims are hereby withdrawn.
Such withdrawal is without prejudide the claims of any party nor
shall it be deemed a waiver afyarights. The Bonds, at their full
limits, remain in place. . . . Monadnock agrees that it waives any
right it may have to terminatbe Contracts based on events
occurring to date.

Id.atEx. Cat § 7.
The second relevant section purports liche statute of limitations on contractual
claims until either the completion termination of the contracts:

9. All claims by and/or among Glasswall, the Indemnitors,
Monadnock, HPS and WFIC relagj to the Contracts, Bonds,
Indemnity Agreements or action§the parties threto, including
but not limited to the Glasswall/Indemnitor Claims and the
Monadnock Claims and those asedror that could have been
asserted in the Florida Aotis and the New York Actiowill be
deferred until completion of the 6wacts or a termination thereof
in accordance with theerms of the Contraci{@s modified herein),
whichever shall occur sooneAll proceedings in the Florida
Actions and the New York Acin shall be stayed without
prejudice to all parties’ procedalrand substantesrights and all
periods of time relating to any pmedural or substantive, right,



defense, claim or procedure are tolled as of the date of the
Agreement among the parties.

Id. at Ex. C at 8 9 (emphasis added).

Monadnock alleges that by the end of @ar 2014, four monthefter the Amendment
Agreement required production of windows, §d@all had neither completed production of the
windows nor delivered the ones it had prodlctnstead, according tdonadnock, Glasswall
slowed down its shipment of windows and tlstopped the deliveriempletely, demanding
payment in advance by WFIC and Monadno€Campl. at {1 44-46. Although this demand was
contrary to the requirement$é the Amendment Agreement, Monadnock sent WFIC checks
totaling $1,979,309, representingténtire contracts balee for undelivered windowsdd. at
49. Delivery restarted. Monadnock claime firoduct was damaged as well as late.
Monadnock alleges that Glasswall ultimatelyddito complete its promised work under the
Amendment Agreementd. at §{ 50-51.

On March 4, 2015, Monadnock served a noticdedault on Glasswall, enumerating the
ways in which Glasswall had breached the Amendment Agreertertt § 53. A copy of the
notice of default was served on WFIG. Monadnock gave notice of its termination of the
Amendment Agreement on March 16, 2018. at  56.

On the same day, Monadnock demanded WEKe action under Section 5 of the bonds.
Id. On April 20, 2015, Monadnock sent WFIC &ine under Section 6 of the bonds, demanding
that WFIC “perform its obligations.ld. at 1 57.

WEFIC denied Monadnock’s Bond claim onék grounds: (i) Monadnock’s payment in
full of the entire contract price to WFIC constitdit@ waiver of its right to assert claims; (ii)
Monadnock’s termination of Glasswall was basedart, on events occurring prior to the

Amendment Agreement and the parties had agrestdhose claims codiinot constitute the



basis of a later terminationna (iif) Glasswall had substantially completed the contracts and
could not be terminatedd. at § 58.

[I1.  Complaint and Motion to Dismiss

Monadnock commenced this action on Mat¢l2016. Its complatrpleads two causes
of action, one for defendant’s failure to pateathe initial notice otlefault on September 16,
2013, and one for defendant’s failure to payrafte second notice of default on March 4, 2015.
Id. at 11 62-71.

WFIC moved to dismiss the complaint puaatito Federal Rule of Civil Procedure
12(b)(6) on the single ground tHdbnadnock’s claims are barred the contractual limitations
period of two yearsSeeMem. of Law in Supp. of Mot. to Dismiss Pl.’s Compl. for Failure to
State a Claim, Apr. 4, 2016, ECF No. 20-4arjues that the defal provision in the
Amendment Agreement is unenéeable under New York Genefabligations Law section 17-
103 because it is not tied to a definite da&s.a result, defendanbntends, any claim brought
more than two years after thetial notice of defalt is untimely. Id. at 3-7.

Monadnock makes four points in opposition. Fitsargues that the two-year contractual
period did not begin to run until March 2015, evhit served a notice of default of the
Amendment Agreement. Mem. of Law in Opp’n to Def.’s Mot. to Dismiss, Apr. 18, 2016, ECF
No. 26, at 6-7. Second, Monadnodatends that the deferral in the Amendment Agreement is
tied to the specific events of contract cdetipon or termination, rendering the provision
enforceable.ld. at 7-8. Third, it arguethat section 17-103 “only app#i¢o statutory limitations
periods which are guided by legislative intenatoid stale claims . .[not] to contractually
shortened limitations periodsld. at 8-9. Finally, Monadnock gues that WFIC should be

equitably estopped from assertiadgjmitations period defensed. at 9-11.



In addition to the instant action, botholadnock and WFIC are parties to several
lawsuits in Florida state and federal court agsout of the same everdasissue here. These
actions have all been dismissed anel either final or are on appe&eeHr'g Tr., May 11,

2016, at 28:7-14.

Monadnock and Glasswall are currently partieart@rbitration that is pending in New
York covering aspects of the current suitedings are scheduled for November and December
2016. See idat 16:7-9. The parties agree that theteathon may moot all claims in the instant
suit. See idat 16:10-18, 26:10-27:15 (awowledging possibility thadrbitration may moot the
instant case).

V. Law
A. Motion to Dismiss

To survive a motion to dismiss pursuamRule 12(b)(6), “a complaint must contain
sufficient factual matter, accepted as true, to ‘satkaim to relief that iplausible on its face.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v. Twombhj50 U.S.
544, 570 (2007)). Whether a complaint states asfid&iclaim to relief “is a context-specific
task that requires the reviewing court to di@awits judicial experience and common sendg.”
re Amaranth Nat. Gas Commodities Litig30 F.3d 170, 180 (2d Cir. 2013) (citations omitted).
“[A] court must accept the plaintiff's factuallegations as trugrawing all reasonable
inferences in plaintiff's favor.”Friedman v. Maspeth Fed. Loan & Sav. As8@,F. Supp. 3d
183, 188-89 (E.D.N.Y. 2014).

In considering a motion pursuant to Rulel)@&), a district counnay consider the facts
alleged in the complaint, documents attached to the complaint as exhibits, and documents
incorporated by reference in the complaiNty. State Catholic Health Plan, Inc. v. Acad. O & P

Assocs.312 F.R.D. 278, 294 (E.D.N.Y. 2015). ¥tk a document is not incorporated by
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reference, the court may consider it whee¢bmplaint “relies heavily upon its terms and
effect,” thereby rendering the docunéimtegral”’ to the complaintMangiafico v. Blumenthal,
471 F.3d 391, 398 (2d Cir. 2006).
B. New York General Obligations Law Section 17-103
Under New York law, parties to a contracay by agreement shorten the statutory

limitations period for a breach of contract acti@eeN.Y. C.P.L.R. 201. They may agree to toll
the limitations period, but agreements must oanfto General Obligations Law section 17-103.
That statute provides) relevant part:

1. A promise to waive, to extenar, not to plead the statute of

limitation applicable to an actioniging out of a contract express

or implied in fact or in law, imade after the accrual of the cause

of action and madejtber with or without consideration, in a

writing signed by the promisor or his agent is effective, according

to its terms, to prevent interposition of the defense of the statute of

limitation in an action or proceegd) commenced within the time

that would be applicable if theause of action had arisen at the

date of the promise, or withsuch shorter time as may be
provided in the promise.

3. A promise to waive, to extenar not to pleadhe statute of
limitation has no effect to extend the tilimeited by statute for
commencement of an action or peeding for any greater time or
in any other manner than th@bvided in this section, amless
made as provided in this section

N.Y. Gen. Oblig. Law § 17-103 (emphasis added).

The New York Court of Appeals and the Cooir Appeals for th&econd Circuit have
interpreted this statute strigilholding that parties can onlytexd the period where there is a
distinct time ending the tollingSeeBayridge Air Rights, Inc. v. Blitman Constr. Cqr0
N.Y.2d 777, 780 (1992) (“Given thetent behind General Obligations Law § 17-103 as well as

the public policy concerns relatealthe Statute of Limitationsnd agreements to extend it, an



agreement that cannot be enforced ‘according to its terms’ is ineffective to extend the limitations
period.”); T & N PLC v. Fred S. James & Co. of N.29 F.3d 57, 62 (2d Cir. 1994) (“We find,
however, that the brdgoronouncement above Bayridgemakes clear that New York courts

will not infer a six-year limitations period intoséandstill agreement that by its terms extends the
statute of limitations indefinitely.”). “An agreement to waive the statute of limitations byust,

its own termstoll the statute for no longer than theipd of time for which the statute itself

runs. If an agreement, by its own terms, fanlset an acceptable time period expressly, then it
must be held invalid."City of N.Y. v. Black & Veat¢iNo. 95-CV-1299, 1997 WL 624985, at

*14 (S.D.N.Y. Oct. 6, 1997).

In addition to setting the requirements foritall agreements, the statute also explicitly
permits equitable tolling. Itates that it “does not affect thewer of the court to find that by
reason of conduct of the partylie charged it is inequitable to permit him to interpose the
defense of the statute of limitationN.Y. Gen. Oblig. Law 8§ 17-103(4)(b).

V. Application of Law to Facts

As a matter of law and equity, WEs motion must be denied.

Monadnock’s second cause of action is preshisn WFIC'’s alleged actions and failure
to act following the second notice offdelt, which was sent on March 4, 2015eeCompl. at
19 67-71; Hr'g Tr., May 11, 2015, 2R:3-23:11. Because the codiaipt was filed within two
years of this date, a timely second claim existaaut the need for any kind of tolling. Itis
possible that the damages available through thisecatiaction will be limited to those arising
due to post-Amendment Agreement conduct, bait determination need not be, and is not,

made on this motion.
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Monadnock’s first cause of action, which midga partially duplicative of the second
cause of action, is arguably timely through thpligption of equitable estoppel as well as
through the tolling provision in the Amendment Agreement.

The tolling provision in the Amendment Aggment is not unenforceable for vagueness.
It has a date which can be fixed through singalleulation based on the date of completion of
the job of supplying windows. The provision sothe limitations period until either the contract
work is complete or until the contract is temated — and sets June 7, 2014, as the date by which
one of these two events would occileinhendler Decl., at Ex. C 8t5. This is not a situation
where a relationship between the parties wasmdirtue in perpetuity, or would dribble on for a
significant length of timeCf. T & N PLC 29 F.3d at 61-62.

The strict application of the statute typicadiyen by New York courts is not essential in
this case, where the toll was of a shortermdractual limitations periodf two years, rather
than the standard statutory period of six yedise purpose of the legislative limitations period
is to keep stale claims out of the courts and to ensure that parties can have some sense of finality.
Strictly construing section 17-103 prevents igarfrom undermining this important public
policy by placing claims in an indefinite conttaal stasis. However, where the limitations
period in question is one thiaas been shortened through caoty and the proposed toll of the
shortened period is tied to definitive eventg, tloncerns underlying the legislative limitations
period are not as significant. Construing stailing provisions in accordance with standard
contractual interpretive rules designed to givedfto the intentions dhe parties will not open
the court to stale claims or sebi parties to litigatin long after the claimheuld be in repose.

The instant case exemplifies this conclusidhe legislature conatled that a breach of

contract action should be comneed within six years of the breach. N.Y. C.P.L.R. § 213.
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Monadnock’s first notice of default — triggeritige running of the legislative limitations period
on the first alleged breach of the bonds — was sent on September 16, 2013. Kleinhendler Decl. at
Ex. B. The complaint was filed on March 1,180 well within the six-year statutory period.
Applying the legislature’s conclumn about the appropriate life afboreach of contract claim,
Monadnock’s claims are appropriate.

Moreover, it is evident that the partiesstention in executing the Amendment Agreement
was to permit Glasswall to complete its workilteliminating the need for Monadnock to rush
to court to beat the camictual two-year limitatins period. The toll would not last indefinitely,
though; it would only last until gncontract was complete or had been terminated, something that
would be known by a date certain. WFIC, theref was fully on notice not only that it might
still face a breach of contract claim, but alwen such a claim might come. WFIC cannot now
claim surprise at Monadnock’s action. The pupladicy the New York Court of Appeals sought
to protect in adopting a strigtterpretation of section 17-1@8not offended by finding the
clause in the Amendment Agreement to be enforcedfieBayridge Air Rights80 N.Y.2d at
780.

Although no cases from the Second Circuit CouAppeals or the digtt courts in the
circuit have directly addressed this issuegast one court outside theatiit has concluded that,
where shorter contractual limitations periods arissue, principles of equity should be
prioritized over concerrabout stale claims:

where parties by contract shortee fheriod of limitations that the
government had deemed the appiate outer bounds for suit, and
then one of the parties does sonireg that makes it inequitable to
hold the other party to the shened period, there is no social
interest in preventing the perifiddm being enlarged, especially

when the enlarged period still faffar short of the statutory period.

Doe v. Blue Cross & BluBhield United of Wisconsin12 F.3d 869, 877 (7th Cir. 1997).
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Under New York law, the dogctre of equitable estoppel will
preclude a defendant from using tétatute of limitations as a
defense where it is the defemdfa affirmative wrongdoing . . .
which produced the long delay bet@n the accrual of the cause of
action and the institution of tHegal proceeding. Specifically,
equitable estoppel is appropriatehere the plaintiff is prevented
from filing an action within the applicable statute of limitations
due to his or her reasonable reliance deception, fraud or
misrepresentations by the defendant

Bulgartabac Holding AD v. Republic of Irad51 F. App’x 9, 11 (2d €i2011) (citations

omitted) (emphasis added).

It is reasonable to infer from thade of the complaint that Monadnock relied upon
WEFIC’s actions in deciding not to commenceaitsion earlier. WFIC conceded that it was
instrumental in drafting the Amendmentégment, and agreed to its provisioseeHr'g Tr.,
May 11, 2016, at 6:6-8. WFIC’s actions arguailgde it reasonable for Monadnock to believe
that it could refrain from commmeing an action without feaf the contractual limitations
period. Additionally, the complaint specificallileges that in November 2014, within two years
of the initial notice of defdty WFIC “urged” Monadnock to pathe contract balance for the
undelivered windows. Compl. at § 49. Aftarting in a way that would make a reasonable
person conclude the limitations period would not be raised, WFIC could possibly be prevented
on equitable grounds from relying on a limitations deé& It may be inequitable in the instant
case to permit WFIC, after taking a leading iial¢he drafting of the Amendment Agreement
and pushing Monadnock to refraimifn commencing an action, tead the plain intent of the
parties in executing the Amendment Agreement.

This conclusion on tolling by consentdsnsistent with good public policy. The

implication of WFIC’s position is that in ordéo avoid a limitations problem a party must
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commence its action before its claims are riech a result would promote inefficiencies by

requiring the commencement of actions befoere is a demonstrateeed for them.

VI. Conclusion

WEFIC’s motion to dismiss is wholly denied.

The case is stayed for all purposes penthiegoutcome of tharbitration between

Monadnock and Glasswall. The arbtors are respectfully requestedexpedite the arbitration

since their decision may moot the present case.

If a party seeks discovery indaof the arbitration or forrey other reason, it shall make a

request to the magistrate judge, who idatized to lift the stayor this purpose.

The case is respectfully referred to the magistiadge for settlement or referral to the

court-annexed mediation program.

May 16,2016
Brooklyn, New York

SO ORDERED.

/slJack B. Weinstein
Bck B. Weinstein
SenioiUnited StateDistrict Judge
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