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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
KAI PENG, SAIZHANG GUAN and
LONGBIN LI

Plaintiff,

MEMORANDUM & ORDER
-against 16-CV-545 (PKC) (RER)

UBER TECHNOLOGIES, INC.,

Defendant.
_______________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiffs are car service drivers (“drivers”) who have brought thislgwas a putative
class action, alleging breach of contract by Defentd@r Technologies, Inc. (“Defendant” or
“Uber”). Before the Court is Defendant’'s motion to compel arbitration. Foretsons stated
herein, the Defendant’s motion is GRANTED, and this action is stayed pendingtarbitr

BACKGROUND

. FACTUAL BACKGROUND
A. Plaintiffs’ Agreements with Uber
Uber is a technology company that allows drivers and potential ridesteect through
a smartphone application (the “Uber App”). (Dkt. 22 (“Colman Decl.”), at’{ B.New York
City, before drivers can use the Ul#grp to find riders, they must enter into an agreement with
Uber USA, LLC, a wholly owned subsidiary of Ubeid.(at § 7). Drivers using the Uber App

can hire other drivers to transport riders on their behalf under their Uber accddnt But all

! Though the relationship between Uber and the drivers who sign up for the App
resembles that of a compaogntractor, Uber characterizes it as a service proddstomer
relationship. $ee, e.gColman Decl.Ex. E, at8 14.1.)
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drivers must accept a “Driver Addendum,” which incorporates by reference tmatiop
arbitration provision. I1¢l.)

When Plaintiffs signed up to use the Uber Apine operative agreement was the
“Software License and Online Services Agreement dated Ap2DB5 (the “April 2015 Services
Agreement”) along with the Driver Addendum to Software License and Onlinec&ervi
Agreement dated November 10, 2014 (the “November 2014 Driver Addendum”). (Colman
Decl., Exs. C & D.) New drivers had to accept these aggaes to begin working(Colman
Decl., at] 8.) The April 2015 Services Agreement contaiaetlause stating that Uber could
“modify the terms and conditions of this Agreement or the Driver Addendum at ag/amd
that “by using the Uber Services, arwehloading, installing, or using the Driver app, Customer
[i.e. the driver] is bound by any future amendments and additions to this Agreement.” (Colman
Decl., Ex. Cat§ 14.1.)

On or about December 11, 2015, Uber issued an updated Services Agreement and Driver
Addendum (Colman Decl., Exs. E & F, (“December 2015 Services Agreement” and “Dercem
2015 Driver Addendum”)), and once again drivers had to accept the updated Agreement and
Addendum to continue working. (Colman Decl.,faB.) The two ServicesAgreements are

substantially similar, in relevant partThe first page of the December 2015 Services Agreement

2 Plaintiff Peng signed up as an Uber driver in June 2@1&ntiff Guan signed up in
July 2015 and Plaintiff Li signed up in October 201%Dkt. 26 (“Peng Decl.”), afl 1, dkt. 27
(“Guan Decl.”), aff 1; dkt. 28 (“Li Decl.”),at{ 1.)

3 One main difference between the Agreements is that the December 2015 Services
Agreement contascertain provisins that are not in the April 2015 Services Agreement,
including one about California’s Private Attorneys General Act of 2004aantherspecifyng
that the validity of the class action waiver will be decided by the Quaitiner than by the
arbitrator (Colman Decl., Ex. C &.) And as discussed in Part IMfra, the December 2015
Services Agreement also contains an additional provision regarding paymesd tfdeis more
protective ofthe drivers. Because the December 2015 Services Agreement apéhative
agreement, the Cousets forththe relevant provisions of that agreement only.
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contains a paragraph in bold, capitalized text, alerting the reader to évantehrbitration
provision (“Arbitration Provision”), which is provided in full later in the December 2015
Services Agreement:

IMPORTANT: PLEASE NOTE THAT TO USE THE UBER SERVICES
AND THE ASSOCIATED SOFTWARE, YOU MUST AGREE TO THE
TERMS AND CONDITIONS SET FORTH BELOW. PLEASE REVIEW
THE ARBITRATION PROVISION SET FORTH BELOW IN SECTION
15.3 CAREFULLY, AS IT WILL REQUIRE YOU TO RESOLVE
DISPUTES WITH UBER ON AN INDIVIDUAL BASIS, EXCEPT AS
PROVIDED IN SECTION 15.3, THROUGH FINAL AND BINDING
ARBITRATION UNLESS YOU CHOOSE TO OPT OUT OF THE
ARBITRATION PROVISION. BY VIRTUE OF YOUR ELECTRONIC

EXECUTION OF THIS AGREEMENT, YOU WILL BE

ACKNOWLEDGING THAT YOU HAVE READ AND UNDERSTOOD

ALL OF THE TERMS OF THIS AGREEMENT (INCLUDING SECTION

15.3) AND HAVE TAKEN TIME TO CONSIDER THE CONSEQUENCES
OF THIS IMPORTANT BUSINESS DECISION. IF YOU DO NOT WISH
TO BE SUBJECT TO ARBITRATION, YOU MAY OPT OUT OF THE
ARBITRATION PROVISION BY FOLLOWING THE INSTRUCTIONS

PROVIDED IN SECTION 15.3 BELOW.

(Colman Decl., Ex. E.) The Arbitration Provision itself starts on page 16 of thec&ervi
Agreement (ifviewed on a computer), and is eight pages long. It contains the following
paragraph in bold, capitalized text:

WHETHER TO AGREE TO ARBITRATION IS AN IMPORTANT
BUSINESS DECISION. IT IS YOUR DECISION TO MAKE, AND YOU
SHOULD NOT RELY SOLELY UPON THE INFORMA TION PROVIDED
IN THIS AGREEMENT AS IT IS NOT INTENDED TO CONTAIN A
COMPLETE EXPLANATION OF THE CONSEQUENCES OF
ABRITRATION. YOU SHOULD TAKE REASONABLE STEPS TO
CONDUCT FURTHER RESEARCH AND TO CONSULT WITH OTHERS
— INCLUDING BUT NOT LIMITED TO AN ATTORNEY —
REGARDING THE CONSEQUENCES OF YOUR DECISION, JUST AS
YOU WOULD WHEN MAKING ANY OTHER IMPORTANT BUSINESS
OR LIFE DECISION.

(Id. at 8 15.3.) In a subsection labeled “IMPORTANT,” the Arbitration Provision informs

drivers that they will be required to “resolve any claim that [they] haye against Uber on an



individual basis, except as provided below, pursuant to the terms of the Agreementtbaigdss [
choose to opt out of the Arbitration Provision,” and that the provision “preclude[s] [them)] f
bringing any class, collective, or representative actions [except under Californi&atePri
Attorneys General Act of 2004 (“PAGA”)] against Uber” or from participgtin any such
actions. (d.)

It specifies that “[u]nless the law requires otherwise, as datednby the Arbitrator
based upon the circumstances presented, [the driver] [would] be required to split thifeatys
arbitration with Uber.” Id.). In a subsection entitled “Paying for the Arbitration,” this provision
is further qualified:

Each partywill pay the fees for his, her or its own attorneys, subject to any
remedies to which that party may later be entitled under applicable law (i.e., a
party prevails on a claim that provides for the award of reasonable gtfeaseto

the prevailing party)In all cases where required by law, Uber will pay the
Arbitrator's and arbitration fees. If under applicable law Uber is not required t
pay all of the Arbitrator’s and/or arbitration fees, such fee(s) will be apped
equally between the Parties oraberwise required by applicable law. However,
You will not be required to bear any type of fee or expense that You would not be
required to bear if You had filed the action in a court of1a\my disputes in that
regard will be resolved by the Arbitratas soon as practicable after the Arbitrator

is selected, and Uber shall bear all of the Arbitrator's and arbitrationufe#s
such time as the Arbitrator resolves any such dispute.

Id. at8 15.3(vi).
The Arbitration Provision further provides:

This Arbitration Provision applies to any dispute arising out of or related to this
Agreement or termination of the Agreement and survives after the Agreement
terminates. Nothing contained in this Arbitration Provision shall be construed to
prevent or excuse Yofrom utilizing any informal procedure for resolution of
complaints established in this Agreement (if any), and this Arbitration Rsavisi

is not intended to be a substitute for the utilization of such procedures.

4 This sentence does not appear in the April 2015 Services Agree(@uoiman Decl.,
Ex. C at8 15.3(vi).)



Except as it otherwise provides, this Abpitration Provision is intended to
apply to the resolution of disputes that otherwise would be resolved in a
court of law or before any forum other than arbitration, with the exception
of proceedings that must be exhausted under applicable law before puiag

a claim in a court of law or in any forum other than arbitration. Except as it
otherwise provides, this Arbitration Provision requires all such disputs to be
resolved only by an arbitrator through final and binding arbitration on an
individual basis anly and not by way of court or jury trial, or by way of class,
collective, or representative (norPAGA) action. . . .

(Id. at§ 15.3(i))

The Arbitration Provision also contains a “delegation clause,” stating thathiteatar

will decide questions about the validity and scope of the arbitration claeg.iks questions of

“arbitrability”:

(1d.)

(1d.)

Except as provided in Section 15.3(v), below, regarding the Class Action Waiver,
such disputes [that will be decided by arbitration] include without limitation
disputes arising out of or relating to interpretation or application of this
Arbitration Provision, including the enforceability, revocability or validifytlee
Arbitration Provision or any portion of the Arbitration Provision. All such matters
shall bedecided by an Arbitrator and not by a court or judge. However, as set
forth below, the preceding sentences shall not apply to disputes relating to the
interpretation or application of the Class Action Waiver or PAGA Waiver below,
including their enforceahiy, revocability or validity. Except as it otherwise
provides, this Arbitration Provision also applies, without limitation, to all disputes
between You and Uber . . ..

Lastly, the Arbitration Provision also includes an “opt-out” provision, rejati

“Arbitration is not a mandatory condition of your contractual relationship
with Uber. If You do not want to be subject to this Arbitration Provision, You
may opt out of this Arbitration Provision by notifying Uber in writing of Your
desire to opt outof this Arbitration Provision, which writing must be dated,
signed and delivered by electronic mail to optout@uber.com, by U.S. Mail, or
by any nationally recognized delivery servicegg, UPS, Federal Express, etc.),
or by hand delivery” [to listed address] . . . within 30 days of the date this
Agreement is executed . . ..



In order to use the Uber App to receive transportation requests, Uber tdadets click
on a “YES, | AGREE” box twice to indicate assent to Uber'svi8es Agreement (Colman
Decl., at] 8.) Before going online, drivers were directed to a page titled, “TERMS AND
CONDITIONS”, which said on the top “TO GO ONLINE, YOU MUST REVIEW ALL THE
DOCUMENTS BELOW AND AGREE TO THE CONTRACTS BELOW.” (Colman Decl., Ex.
A.) There was no ftne limit for drivers to review the contracts, which were available by
hyperlink on the same page. (Colman Decl., Ex. A; Colman Ded.83tOn the bottom of the
page, there was a clickable blue box with the large, capitalized words, “YES, ERGR
(Colman Decl., Ex. A). Directly above the blue box, there was a provision that read, “By
clicking below, you represent that you have reviewed all the documents above amli tagtee
to all the contracts above.ld() Clicking on the “YES, | AGREE” button would cause the
background of the page to go dark, and a centrally located white box would pop up, stating i
bold, capitalized text, PLEASE CONFIRM THAT YOU HAVE REVIEWED ALL THE
DOCUMENTS AND AGREE TO ALL THE NEW CONTRACTS .” (Colman Decl., Ex. B.)
Drivers could click either “NO” or “YES, | AGREE”.(Id.) After drivers accepted the Services
Agreement, a copy automatically would be transmitted to their Driver Portate whey could
review it at any time. (Colman Decl.%8.)

B. Plaintiffs’ Work as Uber Drivers

Plaintiffs are all native Chinese speakers who speak little or no English. (DkP&&g(“
Decl.”), at{ 2; dkt. 27 (“Guan Decl.”), af 2; dkt. 28 (“Li Decl.”), at T 2.). Plaintiffs started
working as Uber drivers in the summer and fall of 2015. (Peng Decl., at I 1; Guan Decl., at § 1;

Li Decl., at § 1.) When they registered to use Uber, they downloaded a Chinése vtthe

S It appears that the process described in this paragvaphdentical for the April 2015
and December 2015 Services Agreeraent



Uber App, which had an interface that was entirely in Chinese. (Peng &€t 3; Guan Decl.,
at 1 3; Li Decl, at T 3.) The registration process itself was in Chinese, but the April 2015
Services Agreement and Addendum were not translated into Chinese, and werei@atlieana
English. (Peng Decl., at 1 4; Guan Decl., at | 4; Li Decl., at 1 £h Baintiff testified that he
“vaguely recall[ed] that [he was] prompted to click on a ‘Yes, | agree’ buttardéie] could
finish the registration process,” and that he “felt compelled to click on the Pagsee’ button
because it was the only way for [him] to pass the registration process. (BengbDf 4; Guan
Decl., at T 4; Li Decl., at T 4.)Plaintiffs Li and Guan, but not Peng, testified that they were “not
aware that [they] agreed to” the April 2015 Services Agreement. (Geeln Bt 15; Li Ded., at
15)

In December 2015, the Plaintiffs saw the “YES, | AGREE” button pop up again on their
screens, and they clicked on it in order to start working and picking up passergarg.Decl.,
at  6; Guan Decl., at { 6; Li Decl., at 1 6.) Once agjan2015 December Services Agreement
and Addendum were in English, and none of the Plaintiffs could, or did, read it. (PengDecl
11 7, 9; Guan Decl., at 11 7, 9; Li Decl., at 11 7, Plaintiffs failed to timely opt out of the
Arbitration Provison.” According to Plaintiffs, none of them had the means to have any of the
Services Agreements translated into Chinese, and none of them has the resourceanto pay

arbitrator to pursue their individual claims, even if the costs are split viaén. YPeng Decl., at

® The Court infers from the Plaintiffs’ statements that “the only part not translated
was the [Services Agreement],” that th¥ES, | AGREE button was in Chinese. Péng
Declaation, at f4; Guan Declaration, §t4; Li Declaration, af] 4.)

7 Plaintiffs sent an “opt out” letter to Defendant on February 1, 2016, more than 30 days
after they agreed to the December 2015 Services Agreement, and one dayhiefawsuit was
filed. (Dkt. 1, Ex. A.)



19 8, 14; Guan Decl., at 1 8, 14; Li Decl., at 8, 14t)the time the complaint was filed,
Plaintiffs were still working as Uber drivers. (Dkt. 114t13, 21, 28.)
Il. PROCEDURAL HISTORY

Plaintiffs filed the present Complaint on Februdr2016, alleging that Defendant failed
to pay them money they were owed under Uber’s “New York City 2015 Guarantee” Program
(Dkt. 1, at 2.) On April 18, 2016, Defendants moved to compel arbitration. (Dkt. 20.) The
motion was fully briefed on June 1, 2046.

DISCUSSION
LEGAL STANDARD

When deciding motions to compel arbitration, courts apply a “standard similaatto t
applicable for a motion for summary judgmenftlicosia v. Amazon.com, In@34 F. 3d 220,
229 (2d Cir. 2016) (quotations and citations omitted). “[W]here the undisputed facts in tfie reco
require the matter of arbitrability to be decided against one side or the other thsraofiiaw, [a
court] may rule on the basis of that legal issue and avoid the need for further coeedprgs.”
Wachovia Bank, Nat'l Ass'n v. VCG Special Opportunities Master FundpbtlF.3d 164, 172
(2d Cir. 2011) (quotation omitted).

The Federal Arbitration Act (“FAA”) provides that a written arbitrategreement in a
contract involving commerce “shall beald, irrevocable, and enforceable, save upon such
grounds as exist at law or in equity for the revocation of any contract.” 9 ..BC This
provision reflects “both a ‘liberal federal policy favoring arbitration’. and the ‘fundamental

principlethat arbitration is a matter of contract. AT&T Mobility LLC v. Concepciqrb63 U.S.

8 In addition, on June 28, 2016, this matter was consolidatedGuigim v. Uber 16-cv-
598, another putative class action lawsuit before this Court brought by PlaBuiiis and Li,
alleging breach of contract for failure to reimbuPaintiffs for tolls. Uber also filed a motion
to compel arbitration in that case, which is currently pending.



333, 339 (2011) (quotingloses H. Cone Mem’l Hosp. v. Mercury Constr. Co#p0 U.S. 1, 24
(1983) andRentA-Center, West, Inc. v. Jacks@61 U.S. 63, 67 (2010)).

The Supreme Court thus has directed that “as a matter of federal law, any doubts
concerning the scope of arbitrable issues should be resolved in favor of arbitrationVlose$
H. Cone Mem’l Hosp460 U.S. at 2485. Nevertheless, if “the dispute atussconcerns [either]
contract formation” or “whether parties have agreed to submit a particytateli® arbitration,”
the court must make an initial determination prior to compelling arbitratyanite Rock Co. v.
Int'l Bhd. of Teamsters561 U.S. 287, 296 (2010) (alterations, internal quotation marks, and
citations omitted).
. PLAINTIFFS AGREED TO ARBITRATE THEIR CLAIMS WITH DEFENDANT

As a threshold matter, Plaintiffs argue that they are not bound by either ofrtheeSe
Agreements on which Defendlarelies in moving to compel arbitration, because the terms were
not reasonably communicated to them, and they did not knowingly agree to the termsigncludi
the arbitration clause.

A. The Court Decides Whether Plaintiffs Accepted the Services Agreements

The preliminary question of whether Plaintiffs assented to the Servicesngree and
therefore to the arbitration clauses, is a matter for the Court to decide ntatmdihg the
delegation clause discussed in ihifra. While the “questions of arbébility”—(1) “whether the
parties are bound by a given arbitration clause” and (2) “whether an aobitcdéiuse in a
concededly binding contract applies to a particular type of controversy” endglegated to an
arbitrator if the parties do so cleadynd unmistakably, “[tlhe more basic issue . . . of whether
the parties agreed to arbitrate in the first place is one only a court can ,asswerin the

absence of any arbitration agreement at all, ‘questions of arbitraloitityd hardly have been



clearly and unmistakably given over to an arbitratoVRG Linhas S.A. v. MatlinPatterson
Global Opportunities Partners 1l L.P717 F.3d 322, 325 n.2 (2d Cir. 20133ee also Dedon
GmbH v. Janus et Cid11 Fed. App’'x 361, 363 (2d Cir. 2011) (summary order) (explaining that
the Supreme Court’s decision ranite Rock Co:reconfirms this circuit's welestablished
precedent that where a party challenges the very existence of the contractingpraain
arbitration clause, a court cannot compel arbitration without first resolvingssie of the
contract's existence”)Moore v. FMobile USA Inc. 10CV-527, 2010 WL 5817656, at *5
(E.D.N.Y. Nov. 8, 2010)“If the trier of fact were to find that plaintiff never agreed to the
Service Agreement, the arbitraticlause in the Terms & Conditions would not applyr&port

and recommendation adopteNo. 16CV-527, 2011 WL 609818 (E.D.N.Y. Feb. 15, 2011);
Specht v. Netscape Commc'ns Coip0 F. Supp. 2d 585, 590 (S.D.N.Y. 2001) (explaining the
“two separate analital steps” of analysis in motions to compel arbitration: “[f]irst, | must
determine whether the parties entered into a binding contract[,] [andl} [b]Jrconclude that a
contract exists do | proceed to a second stage of analysis: interpretatieradfitration clause

and its applicability to the present caseaffid, 306 F.3d 17 (2d Cir. 2002).

% In contrast, Plaintiffs’ arguments about thalidity of the Services Agreements as a
whole must be addressed in the first instance by thigator. See RerfA\-Center, West, Inc. v.
Jackson561 U.S. 63, 71 (2010) (explaining that the court “require[s] the basis of [the] challenge
to be directed specifically to the agreement to arbitrate before thewatuntervene,” even in
circumstance where an unconscionability challenge or other challenges to a contrdidity va
“equally [apply to] the agreement to arbitrate which was part of that cdijtrdsadilasv.
Providian Nat'| Bank 786 N.Y.S.2d478, 480 (2004)“Plaintiff's argument thatthe . . .
agreement as a whole is unconscionable is for the arbitrators, rather than thisoGteeide.”).
And as discussed in Part lll, below, Plaintiffs’ arguments aboutahdity of the arbitration
clause also must be addressed by the arbitrator because that gateway aybissai@lihas been
delegated to the arbitrator.
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B. New York Law Applies

Issues of contract formatienregarding the two Services Agreement as a whole, and the
agreement to arbitrate within those Servicesegments—-are governed by the choioé-law
doctrine of the forum state, here, New Yof&ee Spechii50 F. Supp. 2d at 590 (explaining that
the preliminary question of whether a contract has been formed is governedebfawtaand
looks to the choicef-law doctrine of the forum state3ee also Berkson v. Gogo LLE7 F.
Supp. 3d 359, 387 (E.D.N.Y. 2015) (“Relying on [a contract’s chofdaw] provision before a
contract has been found to have been accepted by the parties as binding is unacceptable.”)
“[Wihile . . . the FAA preempts state law that treats arbitration agreemefersedify from any
other contracts, it also preserves general principles of state contract tal@sasf decision on
whether the parties have entered into an agreemertitcate.” Chelsea Square Textiles, Inc. v.
Bombay Dyeing & Mfg. Cp.189 F. 3d 289, 2986 (2d Cir. 1999);see also Schnabel v.
Trilegiant Corp, 697 F.3d 110, 119 (2d Cir. 2012) (“Whether or not the parties have agreed to
arbitrate is a question of statentract law.”).

Under New York's choicef-law rules, “the court evaluates the ‘center of gravity’ or
‘grouping of contacts,” with the purpose of establishing which state has ‘the modicaig
relationship to the transaction and the partiesigge v. Pitney Bowes Credit Corp251 F.3d
386, 394 (2d Cir. 2001) (citingurich Ins. Co. v. Shearson Lehman Hutton,,16d42 N.E.2d
1065, 618 N.Y.S.2d 609, 612 (1994¢&e also In re Liquidation of Midland Ins. C847 N.E.2d
1174, 16 N.Y.3d 536, 543 (2011) (“It is well settled that New York has long recognized the use
of ‘center of gravity’ or ‘grouping of contacts’ as the appropriate dicalyapproach to choice of
law questions in contract cases.”) (internal quotation marks and citation omitiedg@ad of

regarding the place of making or performing the contract as conclusiveguheapplies the law
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of the place that “has the most significant contacts with the matter in dispMigeh v. Auten
124 N.E.2d 99, 308 N.Y. 155, 160 (1954ge also Schwimmer v. Allstate Ins.,Cd6 F.3d
648, 650 (2d Cir. 1999) (stating the same test).

Here, New York has the most significant contacts with the matter in di$p&taintiffs
are drivers in New York who signed up to use the Uber App to receive transporgti@sts in
New York. The issues in dispute involve contract forrmaad employment practices in New
York, which implicate significant State policy interests. Most importantly, the payment
guarantee that is at the heart of this dispute isMe*York City 2015 Guarantee Program,” a
program that appears only to be available to driveldew York City. Therefore, the Court
finds that New York law governs the issue of whether an arbitration agreemistst between
the parties.

C. Plaintiffs Assented to Both Services Agreements

“The making of contracts over the internet ‘has not fundamentally changedrhiples
of contract.” Hines v. Overstock.com, In&68 F. Supp. 2d 362, 366 (E.D.N.Y. 2009) (quoting
Register.com, Inc. v. Verio, In@56F.3d 393, 403 (2d Cir. 2004pff'd, 380 Fed. App’x 22, 25
(2d Cir. 2010) (summary order). “To form a valid contract under New York law, there must be
an offer, acceptance, consideration, mutual assent and intent to be egidter.com, Inc. v.
Verio, Inc, 356 F.3d 393, 427 (2d Cir. 2004) (internal citation and quotation marks omitted).
“[lln the context of agreements made over the internet, New York courts fimdoithding
contracts are made when the user takes some action demonstrating that [she hat] at leas
constructive knowledge of the terms of the agreement, from which knowledge a counfecan i

acceptance.” Hines v. Overstock.com, InB80 Fed. App'x 22, 25 (2d Cir. 2010) (summary

10 The parties appear to agree that New York law applies to issues of contraciciormat
in this case.
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order); see also Starke v. Gilt Groupe, In¢3-Civ.-5497, 2014 WL 1652225 (S.D.N.Y. April
24, 2014) (explaining that “there must be a manifestation of mutual assent stiffidefinite to
assure that the parties are truly in agreement with respect to all material terms”).

A party may be bound to a “cliekrap™! agreement, such as the Services Agreements at
issue here, bylicking a button declaring assent, so long as the party is given a “sufficient
opportunity to read the . . . agreement, and assents thereto after being provided with an
unambiguous method of accepting or declining the off&@eérrano v. Cablevision Sys. Carp.
863 F.Supp.2d 157, 164 (E.D.N.Y. 2018ee also Whitt v. Prospé&unding LLC 15cv-136,

2015 WL 4254062, at *4 (S.D.N.Y. July 14, 2015) (explaining that one way to establish
constuctive knowledge sufficient to constitute assent is to “affirmatively clicloxa dn [a]
website acknowledging awareness and agreement to the terms of [a contaaet] bef[being]
allowed to proceed with further utilization of the website” (quofegkson 97 F. Supp. 3d at
397)) Berkson 97 F. Supp. 3d at 397 (stating that “almost “[e]very [lower] court to consider the
issue has found ‘clickwrap’ licenses, in which an online user clicks ‘I agree’ridasthform
terms, enforceable”).

The record before the Court establishes that each of the Plaintiffs assenteel
electronically signed Services Agreements. Plaintiffs all acknowledgehiatclicked on the

“YES, | AGREE” buttons when they first signed up, and again in December 2015. Ndweenof t

1 The contours ofwvhat constitutes a “clickvrap,” “signin wrap” or “browsewrap”
agreement, and the validity and enforceability of each, are still being develpgedrts in the
Second Circuit.See generally BerkspA7 F. Supp. 3d 359 (discussing extensively the case law
and details of each type of agreement). The-sjg process within the Uber Amd the time
Plaintiffs signed up, while it fits many definitions of a “chekap agreementmight not be a
“pureform” click-wrap agreementbecause there is no “mechanism that forces the user to
actually examine the tesnbefore assenting.’Fteja v. Facebook, In¢.841 F. Supp. 2829,
837-38(S.D.N.Y. 2012). Nevertheless, these distinctions do not change the Court'ssanalysi
because under any definition, agreements like this one routinely are uphelduasetiafra.

13



opted out within 30 days. Above the “YES, | AGREE" button that each Plaintiff clickedive
statement, “By clicking below, you represent that you have reviewetdeatidcuments above
and that you agree to all the contracts above.” The links to the documents weraipighehe
same page (underneath a statement in all caps informing drivers that “TO GIRE)NOU
MUST REVIEW ALL THE DOCUMENTS BELOW AND AGREE TO THE CONTRACTS
BELOW?"). After clicking “YES, | AGREE,” there was a further affirmatiohassent: the screen
went black, and a large box popped up which read in bold, capitalized lefiSASE
CONFIRM THAT YOU HAVE REVIEWED ALL THE DOCUMENTS AND AGREE TO
ALL THE NEW CONTRACTS .” Plaintiffs were again directed to click either, “NO” or
“YES, | AGREE.”

In Bassett v. Electronic Arts, In@3 F. Supp. 3d 95 (E.D.N.Y. 2015), the court upheld a
contract formed under very similar circumstances as those present iagdis Rlaintiff clicked
“I Accept” after being “presented with a screen prompting [him] to read éneg of Service
and privacy policy carefully, noting that the documents may affect [his]srigimd presenting
links by which a registrant may access the full text of each agreemiehtdt 99. ‘Plaintiff
[was] presented with foubuttons, two of which [were] the links to the terms of service and
privacy policy, one which read[] “I Do Not Accept,” and one which read[] “I Have Read And
Accept Both Documents.1d. When the Terms of Service were updated, Plaintiff was presented
with a new version of the policy and had to click “I Accept” again before accessingritees.
Id. The Court concluded that “Plaintiff manifested assent to the agreement tatarbibhen he
clicked ‘I Accept’ during both the registration process and whtar confronted with updated
Terms of Service, and when he did not-opt of the arbitration agreement using the process

described in the arbitration clausdd. at 104.
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In fact, courts in this Circuit have upheld “SignWrap” agreements where pléffs did
not even click an “I Accept” button, but instead clicked a “Sign Up” or “Sign Intdowivhere
nearby language informed them that clicking the buttons would constituteiagadéyet terms of
service!? Plaintiffs’ assent to the Service Agreemehtse is far more explicit than in these
“Sign-In Wrap” cases, because Pitiifs were required tdwice click buttons labeled, “YES, |
AGREE,” and were clearly and repeatedly encouraged to click on the contradhiognthe
terms to which they were agieg. See BerksqrB7 F. Supp. 3d at 401 (explaining that “terms
of use’ will be enforced when a user is encouraged by the design and content of the avebsit
the agreement’s webpage to examine the terms clearly available througimkggetl).

Plaintiffs rely on Berksonin arguing that clicking the “YES, | AGREE” button was
insufficient to establish assenust as clicking the “SIGN IN” button was held insufficient in
Berkson YetBerksonis distinguishable in a number of ways. The couBénkon explained
that the defendant in that case “did not make an effort to draw [the plajrdifiéstion to its
‘terms of use,” noting that the reader was not addressed in all caps,eaadvtre no signifiers
of importance such as the use of the wordgortant” or the phrase “please read.”at 403-04.

The Court further noted thakt] he hyperlink to the ‘terms of use’ was not in large font, all caps,

2 1n Fteja, the court upheld a “sigim wrap” agreement where, immediately below the
“Sign Up” button, it said, “By clicking Sign Up, you are indicating that you hasd end agree
to the Terms of Service.Fteja, 841 F. Supp. 2d at 8385. The phras“Terms of Service” was
underlined, and clicking on the hyperlink led the user to the Terms of Setdicat 835. The
Court, analogizing the hyperlinked terms to the terms on the back of the cruisentiCketival
Cruise Lines, Inc. v. Shytd99 U.S. 585 (1991) arteffron v. Sun Line Cruises, In6G7 F.3d 7
(2d Cir. 1995), held that the plaintiff had manifested assent to the Terms ofdJs¢.839-41.
See also Stark014 WL 1652225, at *3 (upholding an agreement structured similar to the one
in Fteja, becausavhen plaintiff clickedthe “Shop Now” button,he was informed that by doing
so, he “agree[d] to the Terms of Membership,” and noting that the plaintiffdiasted exactly
where to click in order to review those terms, and his dectsiartick the ‘Shop Now’ button
represents his assent to them”).
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or in bold,” and ftlhe importance of the ‘terms of use’ was obscured by the physical
manifestatiorof assent . . . clicking the “SIGN IN” buttonId. at 404. By contrast, herd/Jber
drew the drivers’ attention to the terms othe Service Agreemenwith bold, capitalized
statements, and twice required threversto click “YES, | AGREE,” a much morexelicit form

of assent thathe single clickingpf a“SIGN IN” button.

Furthermore, there was no time limit for Plaintiffs to review the contracts, winch
clearly labeled and available by hyperlink on the “Terms and Conditions” pHug. Plaintiffs
clicked on the button because they were eager to loeging and earning fares does not mean
that they werecoerced or “compelled to click ‘Yes, | agree’ in order to start or continue
working.” (Dkt. 24 (“Plaintifs’ Brief”), at 9.)

While the Court isympathetic to Plaintiffs’ argument that their assent was not informed
because they were unable to read the Services Agreement, which was providednsolely
English!® the Court is bound by clearly established law holding that failure to read aatdstr
not a defense to contract formatioree Starke2014 WL 1652225, at *3 (“Regardless of

whether he actually read the contract’'s terms, [the plaintiff] was directedyewhetre to click

13 Plaintiffs argue, with some force, that Uber clearly was aware of the limitglisk
language abilities of many of its drivers, given the company’s translatitre dJber App into
different languages (including Chinese), and yet made the conscious decision notatettaas
Services Agreement into any other language. While this decision, coupledheaviikelihood
that few if any, nonEnglishspeakingUber drivers wouldhave the resurces tohave the
Services Agreement translafedhises legitimate concerns about the disparity in bargaining
power between Uber and its drivers, the law against excusing a party's faldread” the
contract before agreeing to it is unequivodalaintiffs certainly havenot providedanycase law,
and the Court has found none, supporting their argument that translatiorsefice itselfj.e.,
the UberApp, but not theaccompanying contragte., the Services Agreememnlefeats a finding
of asseh Furthermoreary argument that the contract as a whole is invalid or unconscionable
because of Defendant’s decision to translateJtiver App but not the Services Agreements is for
the arbitratoto decide. See supranote 8 Lastly, on the other sid# the policy debate, it could
be argued that Uber’s translation of the Uber App into multiple languages enabléaglish
speaking individuals to work and earn money as Uber drivers, and that the company should not
be penalized for taking this step to broaden employment opportunities for these individual

16



in order to review those terms, and his decision to click the ‘Slaw button represents his
assent to them.}teja, 841 F. Supp. 2d &39-40 (finding that, when a consumer is prompted
to examine terms of sale located on another page available via hyperlink, Hev]loetnot the
consumer bothers to look is irrelevabecause “[f]lailure to read a contract before agreement to
its terms does not relieve a party of its obligations under the contract” (q@aimiggual Force,

Inc. v. Softnet Commc’n Inc08-Civ.-5463, 2011 WL 744732, at *7 (S.D.N.Y. Mar. 1, 20)1)
Serrang 863 F. Supp. 2d at 1685 (rejecting plaintiff's argument that “she did not know that
she was signing a contract and was not provided with the Terms of Service”vadinga
Ballas v. Virgin Media, In¢.2007 WL 4532509, at *3 (N.Y. Sup. Ct. Dec. 6, 2007) (“A party is
under an obligation to read a document before accepting its terms and cannot avoidttloé¢ effe
the document by asserting [that] he or she did not read or understand [its] contentsaff.d .”),
875 N.Y.S. 2d 523 (N.Y. App. Div. 2009).

Furthermore, even when the failure to read the contract is attributable to this part
inability to read or understand the language in which the contract is wtiteemarty is still
bound by his or her assen¥ictorio v. Sammy’s Fishbox RealBo., 14Civ.-8678, 2015 WL
2152703, at *11 (S.D.N.Y. May 6, 2015) (finding that “[a]n inability to understand the English
language, without more, is insufficient to avoid” contractual obligati@es);also Ragone v. Atl.
Video at Manhattan Ctr595 F.3d115, 122 (2d Cir. 2010) (“New York courts have repeatedly
ruled that even the fact that a prospective employee possesses an imperfeaft tip@agmglish
language will not relieve the employee of making a reasonable effort to havedinameht
explainedto him.”); Mohamed v. Uber Techs., In@09 F. Supp. 3d 1185, 1197 (N.D. Ca. 2015)
(rejecting plaintiff's argument that he could not legally assent to the coibieaause he did not

sufficiently understand English, and explaining that a “party who agoeésrms in writing
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without understanding or investigating those terms does so at his own peril”) (@uotaiited),
rev’d in part on other ground®016 WL 7470557 (9th Cir. Sept. 7, 201/@plina v. CocaCola
Enters., Inc. 08CV-6370, 2009 WL 1606433, at *8 (W.D.N.Y. June 8, 2009) (explaining that
“even if plaintiff could not read or understand English, his signature on the June 10, 2004
arbitration agreement would still be binding against him” (citing several New ¢casd).

Plaintiffs argue thathe Court should make an exception to the doisead rule because
such an exception has been upheld “when the writing does not appear to be a cutiiaet a
terms are not called to the attention of the recipient.” (PlahBifief, at 1213 (quotingHirsch
v. Citibank, N.A.542 Fed. App’x 35, 37 (2d Cir. 200 This argiment fails on its face,
because neither of these two caveats apply here. As discussed, the “TERMS AND
CONDITIONS” screen states that “TO GO ONLINE, YOU MUST REVIEW ALL THE
DOCUMENTS BELOW AND AGREE TO THE CONTRACTS BELOW.” The writing is
specifically dsignated as a contract, and the terms were brought to the drivers’ attention with
capital letters, bold typeface, and the use of signaling words, such as “Imforta

D. The December 2015 Services Agreement Is the Operative Agreement for the
Present Dispute

Although Plaintiffs contend that the December 2015 Agreement should only apply to
claims that postdate its issuance, the Court finds that the December 2015 Seayweeesent is
the operative agreement for all of Plaintiffs’ claims in this lawsdihe April 2015 Services
Agreement expressly provided that Uber could “modify the terms and conditions pf [the
Agreement or the Driver Addendum at any time” and that “by using the UdreicS&s, or
downloading, installing, or using the Driver app, Customey, [the driver] is bound by any
future amendments and additions to this Agreement.” (April 2015 Services Agre&mdnt.)

On or about December 11, 2015, Uber issued an updaedc& Agreement and Driver
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Addendum, and Plaintiffs once again accepted that agreement by clickir®y "'Y5REE” on
two separate screens.

Courts applying New York law consistently have held that “customers accepédevi
terms of their accounts by continuing to use their accounts after receivingvtbedrterms.”
Valle v. ATM Nat'l, LLC 14CV-7993, 2015 WL 413449, at *3 (S.D.N.Y. Jan. 30, 2015);
Roberts v. Edith Roman Holdings, Int0-Civ.-4457, 2011 WL 2078223, at *3 (S.D.N.Y. May
19, 2011) (“NewYork law gives full effect to merger clauses. . . .When the parties to acontr
enter into a new agreement thatpressly supersedes the previous agreement, the previous
agreement is extinguished.”) (internal citation omittéd)pnymous v. JP Morgan @$e & Co,
05-Civ. 2442, 2005 WL 2861589, at *4 (S.D.N.Y. Oct. 31, 2005) (finding that continued use of a
credit card meant that plaintiff had “agreed to the terms of the ArbitratioeeAtent”);
Tsadilas 786 N.Y.S. 2d 478 (finding that after defendant sent the arbitration provision to
plaintiff, plaintiff consented by “failing to opt out and by continuing to use her credis’tand
finding that plaintiff was therefore “bound by the arbitration provision even ifdgh@&ot read
it") (internal citationsomitted).

Furthermore, even if the conduct underlying the present dispute occurred prinar to t
issuance of the December 2015 Services Agreement, “[tihe Second Circuit Hathdtel
arbitration clauses without an express limitation to ‘future disputesild be applied to any
preexisting claims."Reid v. Supershuttle Int'l, Inc08-CV-4854, 2010 WL 1049613, at *6
(E.D.N.Y. Mar. 22, 2010) (citingcoenen v. R.W. Pressprich & Cd53 F.2d 1209, 1212 (2d
Cir. 1972) andSmith/Enron Cogeneration Ltd. Partnership, Inc. v. Smith Cogeneration Int’l,
Inc., 198 F.3d 88, 99 (2d Cir. 1999)). Therefore “[tlhe relevant question is not when the

plaintiffs’ claims arose, but whether they arise under their agreeméhtshe defendants.’ld.
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See also Smith/Enron Cogeneration Ltd. Partnership, 28 F.3d at 99 (“As the arbitration
clause here . . . does not contain any temporal limitation, the relevant inquingtiser SCI's
claims ‘relat[e] to any obligation or claimed obligation under’ the . . . Agreemenhiyhen they
arose.”)*

For these reasons, the December 2015 Services Agreement is the operativieigie
this case.

[I. THE PARTIES CLEARLY AND UNMISTAKEABLY DELEGATED THE
GATEWAY ARBITRABILITY ISSUES TO THE ARBITRATOR

Parties to a contract can agreeatbitrate ‘gateway’ questions of ‘arbitrability,” which
are “(1) whether there exists a valid agreement to arbitrate at all under trectconguestion . .
. and if so, (2) whether the particular dispute sought to be arbitrated falls withrotiee sthe
arbitration agreement.’Hartford Acc. & Indem. Co. v. Swiss Reinsurance Am. Cedb F.3d
219, 226 (2d Cir. 2001). Such a delegation provision “is simply an additional, antecedent
agreement the party seeking arbitration asks the federal court to erdocces’ “valid under § 2
save upon such grounds as exist at law or in equity for the revocation of amactbdrRentA-

Center, West, Inc561 U.S. at 7@internal quotations omitted). However, ‘[c]ourts should not

14 Holick v. Cellular Sales of N.Y., LL.GB02 F.3d 391 (2d Cir. 2015) is not to the
contrary. InHolick, the Court declined to apply tl@&enenrule because “the presumption of
arbitrability [was] wercome . . . [by] positive assurance that the arbitration clause’s scope . . .
[was] temporally limited.” Id. at 398. In Holick, the plaintiffs had originally signed a “Sales
Agreement” designating them as independent contractors, and requiring that disputes be
submitted to mediationld. at 393. The plaintiffs later signed a “Compensation Agreement” that
changed their status to employees and included an arbitration provision. The atlagsue in
Holick were that Defendant had misclassifilb@ paintiffs as independent contractors prior to
the signing of the Compensation Agreement. at 394. The Court refused to apply the
Compensation Agreement and its arbitration provision retroactively, becadsn the
Compensation Agreements were signed, the parties’ contractual positionsctivaagway that
impacted arbitrabity,” namely, the paintiffs became employees of Defendand. Here, in
contrast, Plaintiffs’ contractual positions did not materially change batiee signing of the
April 2015 Services Agreement and the signing of the December 2015 Services Agreement.
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assume that the parties agtee arbitrate arbitrability unless there is clear and unmistakable
evidence that they did so.Id. at 79. This “revers[e] presumption . . . favor[s] . . . a judicial,
rather than an arbitral, forum.1d.; see also NASDAQ OMX Grp., Inc. v. UBS Sec.,, 140
F.3d 1010, 1031 (2d Cir. 2014) (“The law generally treats arbitrability as an issjlifoal
determination ‘unless the parties clearly and unmistakably provide othetw{geoting
Howsam v. Dean Witter Reynolds, [fe37 U.S. 79, 83 (2008. The FAA governs the analysis

of whether questions of arbitrability have been delegatéege RerA-Center, West, Inc561

U.S. at 70 (explaining that “the FAA operates on this additional arbitrati@emgnt just as it
does on any other”).

As noted, the delegation clause in the December 2015 Services Agreementspittafide
with the exception of “disputes relating to the interpretation or application dCldss Action
Waiver or PAGA Waiver,” the arbitrator will decide “disputes arising out of tating to
interpretation or application of this Arbitration Provision, including the enforkabi
revocability or validity of the Arbitration Provision or any portion of the ArbitratProvision.”
(December 2015 Services Agreement8 d5.3(i).) The December 2015 Arbitration Provision
also incorporate by reference the JAMS Streamlined Arbitration Rules randdares, which
explicitly state that the arbitrator will decide issues of arbitrabilitid.; JAMS Streamlined
Arbitration Rules and ProcedureéXb) (2014)).

The delegation clause’s language that an arbitrator will decide dispussdarut of or
relating to interpretation or application of this Arbitration Provision, including] [its
enforceability, revocability or validity,” clearly and urstakably delegates the gateway issues to
the arbitrator, and courts consistently have found clear and unmistakableidel&gat similar

language. See RenrA-Center, West, Inc.561 U.S. at 62 (finding that delegation clause
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providing that “[t]he Arbitrator . . . shall have exclusive authority to resolve any diselatting
to the . . . enforceability . . . of this Agreement including, but not limited to any clatraltioa
any part of this Agreement is void or voidable,” delegated the gateway questdretbier the
arbitration agreement was unconscionable to the arbitr&ortec Corp. v. Remote Solution,
Co., Ltd, 398 F.3d 205, 2689 (2d Cir. 2005) (where agreement provided that “arbitrator shall
have the power to rule on his or her own jurisdiction, including any objections with respieet
existence, scope or validity of the arbitration agreement”, there was a cleanmmnstakable
delegation of aritrability questions as to the signatory). At least five district courts havelfou
clear aml unmistakable delegatioaf arbitrability questionsbased on identical language in
Uber’s service agreements within the past yedeeGunn v. Uber Techs., Incl6-CV-1668,
2017 WL 386816, at *7 (S.D. Ind. Jan. 27, 2017) (finding clear and unmistakable delegation of
arbitrability where the agreement provided that “disputes arising out ofelating to
interpretation or application of this Arbitration Provision, including the enforkabi
revocability or validity of the Arbitration Provision or any portion of [it] . . . shaltdkbeided by
an Arbitrator and not by a court or judgelee v. Uber Techs., Inc15-C-117562016 WL
5417215, at *4 (N.D. Ill. Sept. 21, 201@ame);Suarez v. Uber Techs8:16CV-166, 2016 WL
2348706, at *4 (M.D. Fla. May 4, 2016) (sam€gron v. Uber Techs., Incl5CV-3650, 2016
WL 1752835, at *6 (D. Md. May 3, 2016) (sam8gna v. Uber Techs. Ind6CV-02418, 2016
WL 1376445, at *3—4 (D. Ariz. April 7. 2016) (same).

The Service Agreement’s provision requiring that a court decide “disputesgediatine
interpretation or application of the Class Action Waiver or PAGA Waixadmetimes referred
to as a “carveut’—does not negate a finding of clear and unmistakable delegation to the

arbitrator to decide whether the parties entered a valid arbitration agreamd whether the
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present dispute falls within the scope of the arbitration agreementlictated by the carveut
provision, the Court has addsed Plaintiffs’ challenge to the validity of the Class Action
Waiver in a separate section, below, rather than leaving that issue to be determihed by t
arbitrator. But the fact that the parties have agreed that the Court wilsadsisaes relating to
the Class Action Waiver does not undercut, or render uncleasefterate delegation of the
guestion of the validity of the arbitration agreement as a whole or the scope afrbament.
“[A] contract should be construed so as to give full meaning and effect to all obvisipns,”
PaineWebber Inc. v. BybyB1 F.3d 1193, 1199 (2d Cir. 1996). Construing the Class Action
carveout to negate delegation of arbitrability would render the arbitrability provisions
meaningless.Other courts interpreting Uber Services Agreements containing identicahuy ne
identical Qass Action Waiver or PAGA carvaut provisions have uniformly upheld delegation
of arbitrability questionsSee Mohamed v. Uber Techs>CV-16178, 2016 WL 7470557, at4

5 (9th Cir. Sept. 7, 2016) (finding that “[tlhe delegation provisions clearly andstakably
delegated the question of arbitrabiltty the arbitratorfor all claims except challenges to the
class, collective, and representative action waivers in the 2013 Agreenmecth jwirrored the
one at issue here]”Richemond v. Uber Techs., Ind6-CV-23267,2017 WL 416123, at *3
(S.D. Fla. Jan. 27, 2017) (finding that Uber service agreemamnttuding the December 2015
Agreementwith the Class Action Waiver and PAGA carvet—'explicitly provide[] that an
Arbitrator shall decide [the plaintiff's] claims regarding the enforcealwlityis agreements with
Uber”); see also Congdon v. Uber Techs., Int6-CV-2499, 2016 WL 7157854, at *2
(explaining that “the Ninth Circuit held that the arbitration provisipngh the carveouts]

effectively delgated the authority to decide on issues of arbitrability to the arbitrator”).

15 The Second Circuit's decision NASDAQ OMX Grp., Inccited by Plaintiffs in a
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Accordingly, the Court finds that thdelegation clause in the December 2015 Services
Agreement clearly and unmistakably delegates the gateway questiombitcdbdity to the
arbitrator'®
V. THE DELEGATION CLAUSE IS NOT UNCONSCIONABLE

Notwithstanding the Court’s finding that the parties clearly and unmistakablgadete
the gateway issues to the arbitrator, the Court must determine whether gatidetdause itself
is procedurally or substantively unconscionable. Once again, New Yorlgdaerns this

analysis, because unconscionability is a question of state contraét law.

letter filed in Guan (16-cv-598, Dkt. 16),is distinguishable. There, UBS had initiated an
arbitration proceeding against NASDAQ seekimgier alia, damages for breach of a Services
Agreement that contained a delegation clause that féaatept as may be provided in the
NASDAQ OMX Requirements, all claims, disputes, controversies and othersriattpiestion .

. . shall be settled by final and binding arbitratiohd:, 770 F.3d at 1031. The panel found that
this delegation clause did not clearly and unmistakably delegate arbitragsligs, becausme

of the provisions of the NASDAQ OMX Ragements “arguably immunize[d] NASDAQ from
liability for the type of claim asserted by UBS” and it was therefore ‘famf‘clear and
unmistakable’ that the Services Agreement provide[d] UBS with an afeitcdim.” 1d. at
1032. Unlike inNASDAQOMYX, in the instant case the qualifying provision is narrow and
specific, only applying to the canmut, not to the delegation of the arbitrability questions.
Furthermore NASDAQOMX is distinguishable fronthis case because the delegation clause at
issue thee did not specifically addresarbitrability, whereas the one in the December 2015
Services Agreemerexplicitly addressed the “enforceability, revocability [and] validity” of the
Arbitration Provisionas well asts scope.

16 Although the Court findshat the December 2015 Services Agreement is the operative
agreement, it notes that the April 2015 Services Agreement even more clearlgtateleg
arbitrability to the arbitrator, because it did not contain the -@asen carveout, simply
specifying tha*“all . . . disputes . . . [shall] be resolved only by an arbitratorincluding the
enforceability, revocability or validity of the Arbitration Provision.’April 2015 Services
Agreement, a§ 15.3(i).

17 The December 2015 Service Agmeent’s choice-of-law provision (applying California
law) does not apply to the Arbitration Provision, which is instead governed yAthe See
December 2015 Services Agreemeéni,5.1. However, the question of whether the delegation
clause is unconscionable is gowennby the law of the forum stateSeeSena 2016 WL
1376445, at *4 (whetheat delegation clauses unconscionable “is a question of state contract
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“Under New York law, a contract will be found unconscionable when it is ‘so grossly
unreasonable . . . in the light of the mores and business practices of the time and pldme as t
unenforceable according to its literal termsTeah v. Macy’s In¢.11-CV-1356, 2011 WL
6838151, at *6 (E.D.N.Y. Dec. 29, 2011). In other words, a finding of unconscionability
generally requires some showing of “an absence of meaningful choice on the part oflene of t
parties together with contract terms which are unreasonably favorablee tothier party.”
Gillman v. Chase Manhattan Bank, N.A34 N.E.2d 824, 828 (N.Y. 1988) (internal quotation
marks and citations omitted).

Substantive unconscionability addresses the content of the contract; and ptocedura
unconscionability addresses the contract formation process and the lacknifighgachoice.

See Matter of Conifer Realty LLC (EnviroTech Servs.,,1864 N.Y.S.2d 735, 739 (N.Y. App.

Div. 2013). “Generally, there must be a showing that . . . a contract is both procedurally and
substantively unconscionable” in order to preclude enforcem&agone 595 F.3d at 121,
Nayal v. HIP Network Servs. IPA, In6G20 F. Supp. 2d 566, 570 (S.D.N.Y. 200€ame) see

also Teah2011 WL 6838151, at *@(ticulating the same standard). However, “there have been
exceptional cases where a provision of the contract is so outrageous as to warrantitholding
unenforceable on the ground of substantive unconscionability al&egbdne595 F.3d at 122.

A delegation clause is severable from the arbitration agreement, which insturn i
severable from the rest of the contracRentA-Center West, Ing. 561 U.S. at 7472

Accordingly, unless a party challenges the delegation clause separatelyh&oanbttration

law”); see alsArthur Andersen LLP v. Carlis|&56 U.S. 624, 6280 (2009) (“Section 2the
FAA's substantie mandate-makes written arbitration agreemeritgalid, irrevocable, and
enforceablesave upon such grounds as exist at law or in equity for the revocation of a tontrac
.. ") (emphasis added)As discussed above, applying the forum state’s (New "¥pdhoice
of-law provision leads to application of New York law.
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agreement, the court mu&teat it as valid under 8 2, and must enforce it urjtles FAA's
provisions for compelling arbitratioand staying the federal court action], leaving any challenge
to the validity of the [Arbitration] Agreement as a whole for the arbitrattat.’at 72. Therefore,
the Court’s inquiry here is limited to unconscionability challenges aimed wpdlgifat the
delegation clause in the arbitration agreement within the Services Agreefiitee Court cannot
consider, for example, Plaintiffs’ argument that the Services Agreemeiat lisni for Plaintiffs
to have read or understood. However, to the extentRlaantiffs argue that the delegation
clause itself is unconscionable for the same reasons that the Services Agreeragsitsabon
provisions as a whole are unconscionable (Plagtifief at 26-22), the Court considers those
argumentsas appliedo the delegation clausdrentA-Center 561 U.S. at 74.

A. The Delegation Clause Is Not Procedurally Unconscionable

The 30day optout provision in the Arbitration Agreement [or the delegation clause of
the Arbitration Agreement] substantially negates anyiehge of procedural unconscionability
with respect to the delegation clause. Courts applying New York law have codsidevptout
provision as an important, if not dispositive, factor in rejecting challenges of pratedur
unconscionability. See Vallg 2015 WL 413449, at *6 (“Procedurally, the provision is not
unconscionable as plaintiffs had 45 days to opt out of the Arbitration Agreement and 60 days to
opt out of the Amended Agreement.”Jeah 2011 WL 6838151, at *6 (finding that an
arbitration agrement was not unconscionable in part because of@gag®ptout provision);
Tsadilas 786 N.Y.S. 2d at 4881 (concluding that “[tlhe arbitration provision alone is not
unconscionable because plaintiff had the opportunity to opt out without any adverse
consequences”Bank v. WorldCom, Inc122484/002002 WL 171629, at *3 (N.Y. Sup. Ct.

2002) (rejecting plaintiff's argument that the arbitration provision was a comtfraclhesion or
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procedurally unconscionable “because the consumer is not in a ‘takderve it' positior—
rather the consumer could easily choose to [cancel the contract]”).

Indeed, inMohamed v. Uber Tech2016 WL 7470557, the Ninth Circuit held that the
30-day optout provision in an Uber service agreement precluded a finding thdetbgation
clause was procedurally unconscionable, explaining that “the existence ohmghdaright to
opt-out of [arbitration] necessarily renders [the arbitration clause] (and tkgatien clause
specifically) procedurally conscionable as a mattetaw.” 2016 WL 7470557, at *5. In
reaching this conclusion, the Ninth Circuit rejected the district court’s fintlizigthe delegation
clause was procedurally unconscionable because it was “hidden in Ubers ‘m@ivice
agreement] form™. The aeot further found that the right to opt out was not illusory, even
thoughunder one of the agreements, the-apt had to be in writing and delivered to Uber in
person or by overnight delivery servicikel. at *5-6.

Most, if not all, of the other courts teave addressed the same issumilarly have
concluded that the 3@ay optout provision in Uber’s service agreements precludes a finding of
procedural unconscionabilitySee Lee2016 WL 5417215, at *5 (holding that under lllinois or
California law, “[dimply put, the delegation provisions were not unconscionable because the
plaintiffs had the right to opt out from those provisions . . . . Where there is [aoutbpt
provision], a procedural unconscionability argument is doomed to fBillister v. UbefTechs,

Inc., 188 F. Supp. 3d 658, 664 (N.D. Ohio 2016) (finding that the delegation clause was not
procedurally unconscionable under Ohio law because of thdaB®pt out provision)Sena

2016 WL 1376445 at *6 (upholding delegation clause, under Arizdaa&, against
unconscionability challenge because of thedd9 optout provision, and because “[t]he

Delegation Clause is not hidden or ‘buried’ in the Arbitration Provision [but] appeaiseon t
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second page of the Arbitration Provision, in normal font, conspicuously marked by the header,
‘How This Arbitration Provision Applies.”);Suarez 2016 WL 2348706, at *4 (similarly
rejecting challenge of procedural unconscionability under Florida law eechtise 36day opt
out provision);Varon, 2016 WL 1752835at *5 (reaching the same conclusion under Maryland
law); Zawada v. Uber Techs., Ind6:CV-11334, 2016 WL 7439198, at *6 (E.D. Mich. Dec. 27,
2016) (reaching the same conclusion under Michigan law). Plaintiffs’ argumenihéha®day
opt-out window was “illusory” similarly fails. Both the April 2015 Services Agrent and the
December 2015 Services Agreement allowed drivers to opt out via email, a rsigghnszthod
than the handlelivery or overnight delivery service method upheld as not illusolahamed
Mohamed 2016 WL 7470557, at *6.

Plaintiffs also argue that the delegation clause is procedurally uncoalsie@dor many
of the same reasons that they argued the Services Agreseamsemtvholevere unconscionable,
i.e., the Services Agreements were not translated into Chinese, Uber usedré&sigir® tactics”
of not allowing Plaintiffs’ to start or resume work until clicking “YES, | AGREmere was
unequal bargaining power and education/experience among the parties, and titedalEgise
was “hidden in Uber’s ‘prolix form.” (Plaintiffs’ Brief at 2622.) Even if the Court considers
these arguments to be properly directed at the debegatause, they still fail. First, as
previously discussed, Uber was under no legal obligation tslétarits Services Agreement into
other languages. Second, the Second Circuit has held that “[m]ere inequality imibgrga
power” is not a basis undé&tew York law for declining to enforce arbitration agreements in
employment contracts, even when a cacttwas offered on a “take it or leave it” basagone
595 F.3d at 12822. Third, Plaintiffs’ characterization of Uber’'s requirement that Plasntiff

could not work until they agreed to the terms of the Services Agreement as “kBgguner
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tactics” isgrossly misleading and inaccurate. Companies routinely require custonagnee to
certain terms before letting the customer use the company’s services. Théafflaare
incentivized to quickly agree to the terms of the Services Agreement so thatothlidybegin
using the Uber App to find fares does not transform Defendant’'s request for actaitr
agreement into “high pressure tacticSee Crewe v. Rich Dad Educ., LL&34 F. Supp. 2d 60,
82 (S.D.N.Y. 2012) (describing a situation where “immghcompelled [the plaintiff] to sign the
Agreement . . . , read or unread, other than his own internal impulsion to enroll in the stock
trading course at the lowest available price” as “a far cry from the paradignyatioalicive
[setting] in which harsherms are foisted on a consumer, in connection with the purchase of a
necessity, with little practical ability to resist”). Lastly, the delegationselas neither buried
nor “hidden in Uber’s ‘prolix form,” as Plaintiffs allege. Rather, it appeanthe third page of
the Arbitration Provision, under the section titled “How This Arbitration Provision apgli

B. The Delegation Clause is not Substantive Unconscionable

Plaintiffs alsoargue that the delegation clause is substantively unconsaobetdhuse it
requires Uber drivers to pay exorbitant arbitration fees and attornegs’ T¢ee Supreme Court
has made clear that the Court must view this chgéleas one directed toward the “fgditting
arrangement . . . for the arbitration of enfotmbly” rather than “for arbitration of more
complex and faetelated aspects of the [claim.RentA-Center, West, Inc561 U.S. at 74. The
Court explained that in light of this requirement, it “may be more difficult to establish
unconscionability of fees relating only to arbitrability disputes.

Courts applying New York lavhave refusal to find that fee-splitting provisionsin
arbitration agreementare unenforceable/here plaintiffs have naaffirmatively demonstrated

that the feesplitting provisons would preclude them from pursuing their rights in the arbitral
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forum. SeeBrady v. Williams Capital Grp., L.P928 N.E.2d 383, 384 (N.Y. 201(®xplaining
that plaintiffs carry the burden of demonstrating that splitting the cost of arbitratald
prevent them from effectively vindicating their rights (relying®reen Tree Financial Corp.
Ala. v. Randolph531 U.S. 79 (2000) see alsdStewart v. Paul, Hastings, Janofsky & Walker,
LLP, 201 F. Supp. 2d 291, 2923 (S.D.N.Y. 2002) (finding that because plaintiff had not made
a particularized showing abotability to paythe arbitration fees and costke cost differential
between arbitration and litigation in court, and whether that cost differential po substantial
as to deter the bringing of claims,” plaintiff had “not established that the arbitcddiose should
not be enforced because the fees she would have to pay for arbitration effeatuielydeny her
‘an adequate and accessible substitute forum in which to resolve [her] staigihtsy much
less that it render[ed] the entire agreement to arbitrate unenforceable”)

Plaintiffs have failed to show that the fsglitting provision at issue here is substantively
unconscionable. First, Plaintiffs have not made a particularized shoWwihgir inability to pay
for arbitration, or a showing that the cost differential betwebitration and litigation in court is
so substantial as to deter them from bringing their claims. Second and mor&antipothe
December 2015 Services Agreemeontains a provision that greatly circumscribed the fee
splitting requirement in the April 2015 Services Agreement. This provisiors dtaé You
will not be required to bear any type of fee or expense that You would not be required to bear if
You had filed the action in a court of law”. (December 2015 Services AgreemgritS5aa(vi).)
This provision further specifies that, “Any disputes in that regard will be rebsdiyethe
Arbitrator as soon as practicable after the Arbitrator is selectedJbedshall bear all of the
Arbitrator's and arbitration fees until such time as the Arbitrator resalngsuch dispute.’ld.

Thus, under the operative agreement in this case, the December 2015 Sayreeasedt, if this
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matter is arbitrated, Plaintgfwill not have tdoearanyfees or expenses beyond what thayuld
have had to pay to pursue this action in court. The Court therefore cannot find thaff$lainti
would be prevented from arbitrating a claim that they could otherwise affordgoepur ourt,
nor can the Court find that thistise “exceptional case[] where a provision of the contract is so
outrageous as to warrant holding it unenforceable on the ground of substantive uncbilisgiona
alone.” Ragone595 F.3d at 122.

Accordingly, the Cart finds that the delegation clause in the Uber Services Agreement is
neither procedurally nor substantively unconscionable.

V. VALIDITY OF THE CLASS ACTION WAIVER

In recent years, the Supreme Court has issued multiple decisions holding thattutass
waivers in arbitration agreements are enforceable AT&T Mobility LLC v. Concepcigrthe
Supreme Court struck down California’s judicial rule that had held class actisergvan
arbitration clauses unconscionable, finding that California’s rule was ptedry the FAA. 563
U.S. 333, 352 (2011). The Court’s holding made clear that such waivers are not unconscionable
under federal law. Similarly, iAmerican Express Co. v. Italian Colors Restaurdr@3 S. Ct.
2304 (2013), the Court rejected plaintifs’gument that the waiver of class arbitration would
contravene the policies of the antitrust law, and held that a contractual waolassofrbitration
is enforceable under the FAA even when the plaintiff's cost of individually arbgra federal
stautory claim exceeds the potential recovetg. at 2312. The Court explained that “the fact
that it is not worth the expense involvedproving a statutory remedy does not constitute the

elimination of theright to pursuethat remedy.” Id. at 2311. See also DIRECTV, Inc. v.
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Imburgia, 136 S. Ct. 463, 471 (2015) (reaffirming its holdingAii&T Mobility LLC).18 While
the Court is sympathetic to Plaintiffs’ arguments that being forced to &elstrzaller claims on
an individual basis will likely preverthem from pursuing their claims because the costs are
prohibitive, the Court is bound to follow Supreme Court preced&ae also Sen®2016 WL
1376445, at *7 (rejecting argument that class action waiver was substantivehsciooable,
and explaininghat contrary ruling “would conflict witAT&T Mobility and impede the purpose
of the FAA, which is to ‘ensure the enforcement of arbitration agreementdccoo their
terms so as to facilitate informal, streamlined proceedinggdyvada 2016 WL 7439198, at *8
(“The Supreme Court has held that ctastion waivers in FAAgoverned arbitration agreements
are enforceable.” (citindT&T Mobility LLC, 563 U.S. at 34); Frankel v. Citicorp Ins. Servs.,
Inc., 11-CV-2293, 2014 WL 10518555, at *1 (E.D.N.Y. Aug. 12, 2014) (compelling arbitration
in light of the Supreme Court’'s “line of cases [which have] aggressively edf@bitration
agreements containing class action waiver®§R adopted 11-CV-2293, 2015 WL 6021534
(E.D.N.Y. Oct. 14, 2015).

Plaintiffs’ argument that the class action waiver in the Uber Arbitration Agneeme

violates the National Labor Relations Act (“NLRA”) also fditsEven assuming that Plaintiffs

18 Furthermore, under New York law, class action waivers in arbitration agneeme

regularlyare upheld against challenges of unconscionab8ie, e.g.Tsadilas 786 N.Y.S.2d at

480 (holding that the “arbitration provision is enforceable even though it waives plaintjfit

to bring a class action” and explaining that “[u]lnder New York law, ‘a contraptoacription
against class actions . . . is neither unconscionable nor violative of public policy.”) (quoting
Ranieri v. Bell Atl. Mobile759 N.Y.S.2d 448 (2003)see alsdNayal 620 F. Supp. 2dt 573
(“Courts applying New York law . . . have uniformly held that class action waiversiatr
unconscionable.”).

19 There is a reason tdoubt whether Plaintiffs even qualify as employees under the
NLRA. SeeDecember 2015 Services Agreemeng 48.1 (providing that “[e]xcept as otherwise
expressly provided . . . the relationship between the parties under this Agreeswaly that of
independent contracting parties” and that “[t]he parties expressly agtee thhis Agreement is
not an employment agreement, nor does it create an employment relationship . . .efit Rec
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are employees under the NLRA, the Second Circuit has expressly stated thagraoivaless
action arbitration does not violate the NLR&ee Sutherland v. Ernst & Young LLR26 F.3d
290, 297, n.8 (2d Cir. 2013) (rejecting the NLRB'’s finding that a waiver of the right to pursue a
FLSA claim collectively in any forum violated the NLRA, andpkining that it “owe[d] no
deference to [the NLRB’s] reasoning”). Thoughréhes disagreement among the circuits,
Sutherlands consistent with the decisions of the Fifth and Eighth Circi8te Cellular Sales of
Missouri LLCv. NLRB 824 F.3d 772,76 (8th Cir. 2016)D.R. Horton, Inc. v. NLRBr37 F.3d

344, 362 (5th Cir. 2013).But see Morris v. Ernst & Young, LL.B34 F.3d 975, 9889th Cir.
2016) (vacating district court’s order compelling individual arbitration under employee
agreement containing concerted action waivet)pwis v. Epic Sys. Corp823 F.3d 1147, 1154
(7th Cir. 2016) (holding that arbitration agreement mandating individual arbitratobdated
Section 7 of the NLRA). This Court must folld®utherland which compels the Court teject

Plaintiffs’ challenge to the class action waiver as violative of the NERA.

decisions have delegated the question of whether drivers for Uber are employslependent
contractors to the arbitrator, without resolving &ee Richemond2017 WL 416123, at *4;
Singh 2017 WL 396545, at *7, n.7.

20 Furthermoregven thoseCircuit courts that have held that class action waivers violate
the NLRA have suggested that the result would or might have been different had there been an
opt-out clause.See, e.gLewis 823 F.3d at 1155 (explaining that it was undisputed that assent
to the arbitration provision was a condition of continued employnagrt declining to decide
the effect of an opbut clausg Morris, 834 F.3d at 982and n.4(stating that an employer
violates the NLRA “by conditioning employment on signing a concerted action rvaae
distinguishingJohnmohammadi v. Bloomingdale’s, In€¢55 F.3d 1072 (9th Cir. 2014)hich
held that there was no NLRA violation because the employee could have opted out of the
individual dispute resolution agreement and chose notge also Gunn v. Uber Techz017
WL 386816 at *34 (distinguishingLewison that ground)Scroggins v. Uber Techsl6-CV-

1419, 2017 WL 37329%t *3 (S.D. Ind. Jan. 26, 2017) (same).
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VI. THE ACTION IS STAYED PENDING ARBITRATION
Because the Court grants Defendant’s motion to compel arbitration as taffRlasiole
claim in this matter, the Court granteféndant’s request to stay this action pending arbitration.
SeeKatz v. Cellco P’ship794 F.3d 341, 343 (2d Cir. 2015)he FAA “requires a stay of
proceedings when all claims are referred to arbitration and a stay [is] estjllest

CONCLUSION

Defendans motion to compel arbitration is GRANTED. These proceedings are stayed
pending arbitration of Plaintdgf claims. The parties are directed to inform the Court of any
resolution of the arbitration proceedings, or any other event, that would &fiéestay of this

matter.

SO ORDERED.

/s/ Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated:February 23, 2017
Brooklyn, New York
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