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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
ALECIA JAMES,

Plaintiff,

-against- MEMORANDUM & ORDER
16-CV-674 (PKC) (PK)

AMERICAN AIRLINES, INC.,

Defendant.
_______________________________________________________ X

PAMELA K. CHEN, UnitedStates District Judge:

Pro sePlaintiff Alecia James filed this actioseeking nominal damages and injunctive
relief based on alleged racidiscrimination against her by Defendant American Airlines, Inc.
(“American”) while she was a passenger on aplane operated by American. James, a black
woman, alleges that she was the sabpf racial discrimination wimgin response to an altercation
between James and another passenger on ¢, fin American flight attendant admonished
James and threatened to remove her from thepiaihe continued cursy. James asserts claims
against American under 42 U.S.C. § 1981 (tlec 1981"), 42 U.S.C. 8§ 2000a, 42 U.S.C.
§2000d, 49 U.S.C.840127(a), and N.Y.Seéikive Law, Article 15 (Human Rights)
(“NYHRL").

Before the Court is American’s motion to dissithis action in its entirety. For the reasons
set forth below, the Court grants Americam®tion as to all of James’s claims except her

Section 1981 and NYHRL clams.
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|. Background

A. Factst

On August 17, 2015, Plaintiff Alecia James, adil woman, took an American Airlines
flight from Las Vegas to New Y&. (Dkt. 15-1 at 3; Dkt. 24 4.) A few minutes after James
boarded the plane, a white woman sitting ie seat behind James began violently banging and
pounding the back of James’s seat. (Dkt. 24 { 4.) James asked the woman to stop, but the woman
continued to bang and pound o thack of James’s seatld.({ 4-5.) James pleaded with the
passenger to stop, but she did not, whiet to words being exchanged.1d( 1 5.)

No flight attendants were pr@st to observe this interagti between James and the other
passenger.Id. 1 6.) A few minutes later, as a flight attendant was passing James’s seat, James
told the flight attendant that she (James} waing “antagonized and attacked” by the passenger
behind her. Ifl. 1 7.) James requested a new seat, anfligiht attendant complied, reassigning

James to a new seat in a different aisld.) (

! The facts stated in this section are take@m the amended complaint (Dkt. 15-1) and
Plaintiff's Affirmation in Opposition to DefendastMotion to Dismiss (Dkt. 24), the latter of
which, in light of James’pro sestatus, the Court considers as a supplemental pleading.

American asks the Court to consider factssdertions made in a Determination and Order
After Investigation (“Determination”) issudaly the New York State Dision of Human Rights
(“NYSDHR”) in connection with @omplaint of discrimination thalames filed with the NYSDHR
prior to filing this lawsuit. (Def.’s Br. 2 n.1.)American appears to argue that the NYSDHR
Determination can be considered on a motiordigmiss because it is “integral’” to James’s
complaint. [d.) But, although courts in thiSircuit “treat plaintiff’sallegationsto administrative
bodies in discrimination claims astegral parts of the pleadingsjames v. Enter. Ass’'n of
Steamfitters06 Civ. 680, 2007 WL 5065001, at *4 (E.D.N.®@ct. 30, 2007) (emphasis added),
there is no authority for ¢ating the administrative bodyfsndings as an integral part of the
pleadings, as American asks the Court to do h&neerican’s argument appears to be an improper
attempt to mount a factual challenge todbeplaint through the NYSDHR Determination, which
itself is based on factual statements that American made to the NYSD&#eDKt. 25-3.)
American cannot smuggle its own version of égento a 12(b)(6) motion in this manner.
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After James had been seated in her newfseatbout ten minuteswo flight attendants
came over. Ifl. 18.) In a voice loud enough for otherspangers to heaone of the flight
attendants told James that shmnd be removed from the flightf‘ishe] continued cursing.” Id.)
The flight attendant told James that this mgesaas coming from the pilot of the plandd.)
Neither the pilot, nor any flighattendant or any other Americemployee, admonished in any
way the white woman who had banged and pounded on James’side®tl(()

James was perplexed by how American had treated lietf] 4.) She did not understand
why she had been singled out for public humiliation and a threat of removal from the plane, when
James had not cursed at anyone around her in the newlddaOtHer passengers also expressed
their surprise and confusion aboutthAmerican had singled James oud.)Y Bereft of any other
explanation, James concluded that Americad pablicly admonished Iheand threatened to
remove her from the plane because she was blaaky {1.)

James alleges that she suffered “severe emotional distress” as a result of this event.
(Dkt. 15-1 at 4.) Further, James alleges that “[g]ivPamerican’s] known hstory of prejudice
towards me, it’s likely that I'll be discriminatedjain if | travel aboartheir carriers.” Id.)

B. Procedural History

Four days after the incident, on August 21120QJames filed a ver#d complaint with the
NYSDHR charging American with an unlawful discriminatopyactice relating to public
accommodation because of racecotor in violation of New YorkExecutive Law, Article 15
(Human Rights Law). After ainvestigation by the NYSDHR, vith included written submissions
to the NYSDHR and at least one conferenttee NYSDHR issued its Determination, dated
December 30, 2015, in which the Division held that “there is no probable cause to believe that

[American] has engaged in or is engaging inthlawful discriminatory pactice complained of,”



and dismissed the complaint on that basis. (Dkt. Z0The Determination notified the parties that
“any party to this proceeding mappeal this Determination tbe New York State Supreme Court
in the County wherein the alleged unlawful disgnatory practice took place.” (Dkt. 20-2.)

On February 5, 2016, plaintiff commenced thesion. (Dkt. 1.) The original complaint
asserted a claim under 42 U.S.C. § 2000a basétkarircumstances described above. (Dkt. 1-1
at 2.) Following a motion to dismiss by Ameni; James filed an amended complaint (Dkt. 15-
1), which is now the operative mplaint in this action. In hexmended complaint, James asserts
claims of race discrimination under 42 U.S§C1981 (Section 1981), 42 UGS.8 2000a (“Title
11", 42 U.S.C. § 2000d (“Title VI”), 49 U.S.G§ 40127(a), and N.Y.S. Executive Law, Article 15
(Human Rights Law) (NYSHRL). James does abtége any damages, but instead requests
“[d]eclaratory and injunctive relief as theowrt sees fit,” “sanction[s] for [American’s]
discriminatory practices,” and indemnification for fidng and litigation cost. (Dkt. 15-1 at 5.)
American moves under Fed. R Civ. P. 12(b)(63lisimiss the amended colamt in its entirety
for failure to state a claim.

1. Legal Standard

To withstand a motion to dismiss pursuant td.Fe Civ. P. 12(b)(6)a complaint must plead
facts sufficient “to state a claim to ilithat is plausible on its faceBell Atl. Corp. v. Twomb)\650

U.S. 544, 570 (200. The liberal noticpleading standard of Fed. R. GR..8(a) only requires that a

2 The Court takes judicial notice of thRetermination for the limited purpose of
establishing the procedural historyJafmes’s litigation against Americakee, e.gHumphries
v. City Univ. of N.Y.13 Civ. 2641, 2013 WL 6196561, at *3 n.5 (S.D.N.Y. Nov. 26, 2013)
(observing that courts routinelyk&ajudicial notice of documentddd in other courts “to establish
the fact of and background of that litigatiobyit not“for the truth of the matters asserted in that
litigation” (citing Kramer v. Time Warner Inc937 F.2d 767, 774 (2d Cir. 1991)). As noted above,
supran. 1, the Court declines to takelicial notice of the Determation’s findings or any factual
assertions made by American that ategl or relied upon in the Determination.
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complaint set forth “a short and plain statemerthefclaim showing that the pleader is entitled to
relief.” Id. at 555. The complaint needt set forth “@tailed factual allegains,” but tle plaintiff
must present “more than labelglazonclusions, and formulaic recitation ahe elements of a cause
of action will not do.” Id. In evaluating a 12(b)(6)otion to dismiss, the sirict court must accept
the factual allegations set forth in the complaint @ &md draw all reasonatitgerences in favor of
the plaintiff. See Cleveland v. Caplaw Ente#48 F.3d 518, 521 (2d Cir. @6). Furthermore, and of
particular relevance heréthe submissions of aro selitigant must be aostrued liberally and
interpreted to raise the strongest arguments thatstigyest Smith v. Leving510 F. App'x 17, 20
(2d Cir. 2013) (quotingriestman v. Fed. Bureau of Prisod30 F.3d 471, 474 Cir.2006)) (internal
guotation marks oitted) (emphasis in originalJ;riestman 470 F.3d at 474-75 ¢ting that this “well-
established” “policy of liberally construimo sesubmissions is driven be understading that
‘ilmplicit in the right of self-representation is anliglation on the part of ghcourt to make reasonable
allowances to protegiro selitigants from inadvertent forfeituref important rightdecause of their
lack of legal taining™ (quoting Traguth v. Zuck710 F.2d 90, 922€¢1 Cir. 1983))).
[11. Analysis

A. ResJudicata

As a threshold matter, Americaontends that all of James’s claims are barred by the
doctrine ofres judicata (Def.’s Br. 22.) American argaghat the NYSDHR’s finding of “no
probable cause” in James’s administrative proicgedgainst American (Dkt. 20-2) precludes
James from pursuing discrimination claims in tb@urt based on the same facts that served as the
basis for her administrative proceeding. (Def.’s Br. 22.)

The standards for giving preclusive efféotan administrative determination are well

established. The Supreme Cours Inald that, “when a state ageragting in a judicial capacity



resolves disputed issues of fact properly beft which the parties have had an adequate
opportunity to litigate, federal courts must gtlie agency’s factfinding the same preclusive effect
to which it would be entitled in the State’s courtdJhiv. of Tenn. v. Ellioft478 U.S. 788, 799
(1986) (internal citations, alterations, and @uioin marks omitted). In New York, preclusive
effect is given to an administrative determination if (i) the determination is “quasi-judicial,”
(i) “the issue sought to be piladed is identical t@ material issue nessarily decided by the
administrative agency in a prior proceeding,” and (iii) “there was a full and fair opportunity to
contest this issue in the administrative tribunalJeffreys v. Griffin 801 N.E.2d 404, 407
(N.Y. 2003). The party asking forglcation of preclusion “must shoigentity of the issue, while

the opponent must demonstrate the absenaduwdf and fair opportunity to litigate.ld.

There is little question thateéfNYSDHR is a quasi-judici@gency whose determinations
may, in some circumstances, carry preclusive eff&ge, e.g.Peguero-Miles v. City Univ. of
N.Y, 13 Civ. 1636, 2015 WL 4092336, at *7.[8N.Y. July 6, 2015) (citingDeCintio V.
Westchester Cnty. Med. Ct821 F.2d 111, 117-18 (2d Cir. 1987)). And James does not dispute
that the fundamental issue disputed in her NYSDHR proceediegwhether she was the subject
of intentional race discrimination by American em@eg—is identical to her claims in this action.
(Def.’s Br. 22; Pl.’s Br. 3-5.)The only question for purposes of preclusion, therefore, is whether
James had a “full and fair opportunity” to litigater discrimination clai before the NYSDHR.

When evaluating whether an unreviewed decision by the NYSDHR afforded a plaintiff a
“full and fair opportunity” tditigate her claims, cots in New York consider “the various elements
which make up the realities of litigation,” inclugj “the size of the clainthe forum of the prior
litigation, the use of initiative, the extent of the litigation, the competence and experience of

counsel, the availability of new elence, indications of a comprosei verdict, differences in the



applicable law and foreseeability of future litigationKosakow v. New Rochelle Radiology
Assocs., P.C274 F.3d 706, 733-34 (2d Cir. 2001) (quotBchwartz v. Public Adm’r of Bronx
Cnty, 246 N.E.2d 725, 730 (N.Y. 1969)).

In making this determination,aéfCourt takes guidance fronetBecond Circuit’s decisions in
DeCintio v. Westchest€ounty Medical Centei821 F.2d 111 (2d Cir. 1987), akdsakow v. New
Rochelle Radiology Assocs., R.€74 F.3d 706 (2d Ci2001), two federal dcrimination cases in
which the Second Circuit appliétew York law to detamine the preclusiveffect of an NYSDHR
finding of “no prolable cause.” IDeCintig the Second Circuit gave prasive effect to an NYSDHR
determination where (i) the plaintiff was represdriig counsel in the NYI3HR proceeding, (ii) the
plaintiff had received an evidentyanearing before aivil service board pursuatda Sectiorv5 of the
New York Civil Service Law, and (iiithe plaintiff conceded in federaburt that he ré“fleshed out”
the relevant issues in the NYSDHR proceedingosakow 274 F.3d at 7230 (analyzing
DeCintig. By contrast, inKosakow the Second Circuit decked to give preclusive effect to an
NYSDHR determination where (i) the plaintiff had appeagres se before the NYSDHR, (i) the
record did not demonstrate the ettef discovery takehefore the NYSDHR, (iii) the record did not
reflect any witness interviewiseing conducted in the proceeginbefore the NYSDHR, (iv) the
plaintiff did not have access tmportant documentary evidencequired to rebut the defendant’s
assertion of a non-disaninatory motive, (v) thelaintiff had no opportunjtto confrontwitnesses
against her, an@i) the NYSDHR based its termination “primaily, if not exclusiely, upon a review
of the papersubmitted.” Kosakow 274 F.3d at 734-36.

Construing the record in the light most favorable to Jamepes seplaintiff, the Court
cannot conclude that James had a “full and daportunity” to litigate her discrimination claim

before the NYSDHR. As ilKosakow (i) James appeargito sebefore the NYSDHR, (ii) the



record does not demonstrate theent of discovery taken betothe NYSDHR, (iii) the record
does not reflect whether any witness interviewesse conducted as part of the “investigation”
underlying the determination by the NYSDHR, ang {he record does not demonstrate whether
James had an opportunity to confront witnesggsnst her before the NYSDHR. These factors
distinguish this case fromeCintioand bring it within the ambit dkosakow Accordingly, the
Court declines to give preclusivlext to the NYSDHR'’s determination.

B. Section 1981 Claim

To establish a claim under 42 U.S.C. § 198plaatiff “must allegefacts supporting the
following elements: (1) plaintiff[] [is a] member§jf a racial minority; (2) [defendant’s] intent to
discriminate on the basis of race; and (3) diseration concerning one of the statute’s enumerated
activities.” Brown v. City of Oneonta221 F.3d 329, 339 (2d Cir. 200 “Those enumerated
activities include the rights ‘to make and enforoatecacts, to sue, be parties, give evidence, and
to the full and equal benefit ofl s&aws and proceedings for the setyof personsand property.™
Id. (quoting 42 U.S.C. § 1981(a)).

In challenging James’s Section 1981 clakmmerican does not dispute that James is a
member of a racial minority, butgues, first, that the amended cdaipt does not plausibly allege
an intent to discriminate, and, sedp that even if theomplaint alleges an intent to discriminate,
it does not plausibly allege disgrination concerning one of the sted’s “enumerated activities.”
The Court disagrees.

First, the Court holds that Jamesshaausibly alleged an intent to discriminate against her
based on her race. James alleges that sheedo&ih American flightattendant that another
passenger, a white woman, was repeatedly and violeanlging on the back of James’s seat. James

further alleges that no Americdlight attendant was present personally observe the interaction



and verbal exchange betweemrmds and the white passengerdames further alleges that,
notwithstanding her report to the flight attendahbut the white passenger hitting James’s seat,
American chose to publiclgdmonish James and threaten tagee her from the plane, while not
saying anything to the white passenger. Jantkeges that not only she, but other passengers, were
surprised by American’s one-sidedhidéing of the situation. Viewmthese allegations in the light
most favorable to James, the Qdwlds that James has adequately alleged that American’s decision
to admonish and threaten to rem@anes was motivated by racial bi€ee, e.g.Bary v. Delta
Airlines, Inc, No. 02 Civ. 5202, 2009 WB260499, at *9-10 (E.D.N.YOct. 9, 2009) (denying
motion for summaryjudgment as to Section 1981 claiaieging that airline allowed white
passengers to carry bags onto aircraft but proklilpk&intiff, a black manfrom doing so, based on
indirect evidence giving rise to amference of unlawful discrimination};rigueros v. Sw. Airlings

No. 05 Civ. 2256, 200WL 2502151, at *4S.D. Cal. Aug. 30, 2007) (similar).

In an effort to challenge James’s allegatiohsacial bias, American contends that James
has failed to identify any person who was “similasituated” to James but received different
treatment. According to American, the irghwoman who allegedly pounded on the back of
James’s seat was not “similarly situated” to Jabezsmuse she (the white woman) did not curse at
James. (Def.’s Br. 5-8.) Amesdn further contends that James fedmitted” that she cursed at
the white woman. (Def.’s Br. 6-7.) But a basic flamthis argument is that it rests entirely on
materials—namely, the NYSDHR Determination—that cannot be considered for the truth of their
factual assertions at this stage of litigati@ee supra.1l. Furthermore, American ignores the fact
that the conduct James alleges the whissg@ager engaged in, namely, violently pounding on
James’s seat, was arguably more offensive asdiglive than cursing, and thus should have

prompted the same, if not harsher, treatment by Asiethan James received. At this stage, the



amended complaint controls, and the amended om@dequately alleges that James and the
white woman were situated similarly but treated differehtly.

Secondthe Court finds that American’s threatremove James from the airplane if she
“continu[ed] to curse” affected an “enumerated atgtiwvithin the meaning oBection 1981. To be
sure, there is caselaw suggesting that a $ed®81 claim cannot rest upon a mere threat that a
plaintiff's contractual right will be impairedSee, e.g.Poles v. Brooklyn Cmty. Hous. & Servs.
10 Civ. 1733, 2010VL 1992544, at *4 (E.D.N.Y. May 14010) (holding that allegations of
racially-motivated lawsuit threatening plaintiffgght to keep possession of his residence did not
constitute discrimination conceng an “enumerated activity’ngler Section 1981, because the
plaintiff ultimately retained posssion of the residence). But Anean’s threat to remove James
from the plane went beyond miréhreatening James’s contraat right to remain onboard the
flight and travel to her destitian. Construed in the light mo&ivorable to James, the threat
constituted a unilateral changethre terms of James’s contractthivAmerican, or, alternatively,
evidenced a racially motivated changémerican’s approach to emfing its contract with James.
As alleged in the amended complaint, American communicatediesXhat her right to remain on
the aircraft was subject @ new condition—namely, not cimg—whereas the white woman’s
contact with American was not sonditioned. In this way, Jamegontract with American to be
flown in relative comfort, to include not beingmgeicted to racially motated hostility or threats by

American employees, was alsadeatd. The Court finds thatishchange in the contractual

3 American also argues ah the amended complaint remt establish intentional
discrimination because “no racialss or bias [have] been affiatively demonstrated.” (Def.’s
Br. 6.) The law is clear, howevehat direct evidence of racial biésuch as a raali slur) is not
required to establish@rima faciecase of discriminationSee, e.gBary, 2009 WL 3260499, at
*9-10. To the contrary, circumstantial evidence of intent—such as the disparate treatment alleged
in this case—is often sufficient to establishrema facieclaim of discrimination, especially at the
motion to dismiss stage.
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relationship between James and American impgaJames’s ‘“rights ‘to make and enforce
contracts,”Brown, 221 F.3d at 339, which bgs the threat within the protection of Section 1981.

Accordingly, American’s motion to disss James’s Section 1981 claim is denied.

C. Titlell Claim

To plead a claim under Title of the Civil Rights Act of 198, 42 U.S.C. 2000a, a plaintiff
must allege intentional discrimitian depriving him or her of “thequal enjoyment of the goods,
services, facilities, privileges, advantagesy] [accommodations of any place of public
accommodation.” 42 U.S.& 2000a(a). Title Il defines a lgre of public accommodation” by
setting forth a list of “establishments” that congét“places of public ammodation” within the
meaning of the statute, including “any inn, hotelteha . . restaurant, cdéia, lunchroom, . . .
motion picture house, theater, concert hall,” amdilar establishments. 42 U.S.C. § 2000a(b).
Airplanes and other forms of transportation acé among the public aommodations listed in
Title 1l. Furthermore, a private plaintiff caot obtain money damages a claim brought under
Title Il—the only remedy available is prospectivéafefor the plaintiff or those who are similarly
situated. See Newman v. Piggie Park Enter., I3©0 U.S. 400, 40@1968). To sbw standing for
prospective relief, a plaintiff muptead and prove a “real and immedittireat of repeated injury.”
City of Los Angeles v. Lygr#61 U.S. 95102 (1983)accord H.B. v. Byramlills Cent. Sch. Dist.
648 F. App’x 122, 12 (2d Cir. 2016) (“To obia prospective relief, sudchs a declaratory judgment
or an injunction, a plaintiff must showter alia, a sufficient likelihood thate or she will again be
wronged in a similar way.” (internal quaiton marks and alterations omitted)).

James’s claim under Title 1l fails for two indepentireasons. First, James’s Title Il claim
alleges that she was denied equal enjoymentreices while onboard an Aenican airplane, but

an aircraft is not a “place of public accommodatiarithin the meaning of the statute, 42 U.S.C.
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8 2000a(b).See Kalantar v. Lufthansa German Airlind82 F. Supp. 2d 130, 139 (D.D.C. 2005);
Abdallah v. JetBlue Airways Cord4 Civ. 1050, 2015 WL 3618326, at *6 (D.N.J. June 9, 2015).
Indeed, as many courts have obsdrvaone of [the establishmerlisted in the statute] remotely
resemble[s] an airline[].” Huggar v. Nw. Airlines, In¢.98 Civ. 594, 1999 WL 59841, at *3
(N.D. lll. Jan. 27, 1999). James’s claim under Titleust be dismissed on this ground alone.
Second, James fails to allefgets sufficient to sustain pnosctive relief under Title II.
Even construed in the light molstvorable to Jameshe complaint alleges that James was the
victim of a singleact of discrimination by one or twdmerican employees onboard a specific
aircraft under specific circumstances involviag altercation between herself and another
passenger. James does not allagye facts suggesting that shlans to take another American
flight in the near future, let alone that she islyki® take a flight staffed by the same pilot and
crew whom she accuses afting against her witdiscriminatory intent.James also does not
allege any facts suggesting a policy, practmepattern of discrirmation onboardAmerican
flights such that James could rest her claim tispective relief on morgeneral allegations of
an intent to fly American in the future. Atthgh James claims thatf]jven [American’s] known
history of prejudice towards me, it's likely that I8k discriminated again if | travel aboard their
carriers[],” neither the amended complaint nor tesponse to the motido dismiss provide any
factual basis for this specuhs and implausible claimSee Twomb|y550 U.S. at 570 (holding
that complaint must plead facts sufficient “to stateagneio relief that is plausible on its face.”).
In sum, James does not adeqlyatlege “a sufficient likelhood that [shewill again be
wronged in a similaway” by American. Byram Hills 648 F. App’x at 124-25. For this
additional reason, the Courtagits American’s motion to dises James’s claim under Title II,

42 U.S.C. 8§ 2000aSee Byram Hills648 F. App’x at 125.
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D. TitleVI Claim

To plead a claim under Title VI of the Civil RighAct of 1964, a plaiiff must allege that
he or she, “on the ground of ra@alor, or national origin, [wasdxcluded from participation in,
[was] denied the benefits of, or [was] subjectedliscrimination under any program or activity
receiving Federal financial assiste.” 42 U.S.C§ 2000d. Here, Jame&®es not identify any
“program or activity receiving Federal financiabatance” to sustain her claim under Title \Beé¢
generallyDkt. 15-1; Dkt. 24.) A clainunder Title VI cannot proceed without that requisite nexus.
See McCrudden v. E-Trade Fin. Cqord3 Civ. 8837, 2014 WL 32903, at *4 (S.D.N.Y.
Aug. 12, 2014) (disnssing Title VI claim where guplaint failed to allegeequisite nexus between
federal assistance and alleged discriminatiBojas v. Port Auth. of N.Y15 Civ. 6185, 2016 WL
5921777, at *12 (E.D.N.YOct. 11, 2016) (samelppeal docketedNo. 16-3808 Zd Cir. 2016}
For this reason, the Court grants American’siomoto dismiss James’s claim under Title VI.

E. Claim under 49 U.S.C. § 40127(a)

James asserts a claim undet8.C. § 40127(a) (“Section 4R7(a)”), whichprohibits any
“air carrier” from “subjeding] a person in air transportation discrimination on ta basis of race,
color, national origin, religion, sex, or ancestniierican argues that this claim should be dismissed
because there is no private rightofion under Section 487(a). (Def.’s Br. 22.) The Second Circuit
has not ruled on this issumyt the Court finds perssiae guidance from several district courts opinions

that have doneso, particularlyMutlu v. Jetblue Airways Corp2009 U.S. Dist. LEXIS 60164

4 Some courts addressing Title VI clailmased on alleged discrimination on an airplane
have considered, for purposes d tfinancial assistance” elemeott this claim, whether the Air
Transportation Safety and Syst&tabilization Act 02001 brings all airplaes within the scope
of Title VI. See, e.g.Shotz v. Am. Airlines, Inc420 F.3d 1332 (11th Cir. 2008ary v. Delta
Airlines, Inc, 02 Civ. 5202, 2009 WL 3260499, at *9-10 (ENDY. Oct. 9, 2009). These courts
have generally held that the tAdoes not extend to alleged disemation on an airplane because
the government “compensates,” but doessuisidizeairlines under the Actlbid.
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(S.D.N.Y. Mar. 31, 2009in which Judge Preska applide Supreme Court’s decision@ort v. Ash
422 U.S. 66 (1975), to deteine that 42 U.S.G8 40127(a) does haonfer a private right of action.
Accord Dennis v. Delta Air Lines, Ind0 Civ. 973, 2011 WL 45431, at *8 (E.D.N.Y. Aug. 18,
2011). The Courns persuaded by theasoning of these casand holds, in kindhat there is no
private right of action under 49 8IC. § 40127(a); ratheéhe statute only grants the government
authority to pursue violaties of this provision.See49 U.S.C. 88 46106, 467. Accordingly, the
Court grants American’s nion to dismiss James’s atiunder 49 U.S.C. § 40127(a).

F. StateLaw Claim

In addition to her federal claims, James esse claim of intentional discrimination under
New York State Executive Law, Article 15 (HumRights Law). The pleading requirements for
a discrimination claim under the NYHRL are matdyidhe same as those that apply to James’s
claim under 42 U.S.C. 8§ 198%ee Holt v. Dynaserv Indus., Int4 Civ. 8299, 2016 WL 5108205,
at *4-5 (S.D.N.Y. Sept. 19, 2016Dffor v. Mercy Med. Ctr.167 F. Supp. 3d 414, 429-30
(E.D.N.Y. 2016),vacated in part on other grounds-- F. App’x ---, 2017 WL 253616
(2d Cir. 2017). Accordingly, for the reasons athibove in the Court’s analysis of James’s
Section 1981 claim, thedDrt holds that James $iadequately pleadegdama facieclaim of race
discrimination under the NYHRL.

In addition to the arguments advanced byekitan in connection with James’s Section
1981 claim, American offers aalternative ground fodismissal of James’s NYHRL claim.
American argues thategardless of the merits of Jangeslaim under statlaw, her NYHRL
claim is preempted by two fedérstatutes that regulate therlaie industry: (1) the Airline
Deregulation Act of 1978and (2) the Federal Aviation Act @B58. (Def.’s Br11-21.) The

Court declines to address Amexnits preemption arguments at thirme. The Cart has already
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held that James’s Seati 1981 claim survives Aetican’s motion to dismiss, which means that,
regardless of the Court’s raly on American’s preemption guments, James’s assertion of
discrimination, which unerlies her claims nder both Section 1981 and the NYHRL, will
proceed to discoveryThus, as a prudentiaiatter, “it makedittle sense to gnt a motion to
dismiss as to one dthese claims].” Friedman v. N.Y. City Admin04 Civ. 3077, 2005 WL
2436219, at *9 (E.D.N.Y. Sept.03 2005). American is freéo re-assert its preemption
arguments at a later stage of the proceedings.
V. Conclusion

For the foregoing reasons, the Court grantsart and denies in part American’s motion
to dismiss. Plaintiffs claims unded42 U.S.C. 8§ 2000a, 42 U.S.C. §2000d, and
49 U.S.C. §40127(a) are dismissed. Piffist claims under 42 U.S.C. §1981 and

N.Y.S. Executive Law, Article 15 (Human Rights) shall proceed.

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: March 31, 2017
Brooklyn, New York
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