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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SALHA NUHA HAMOUDEH and ELEANOR
GUITY, on behalf of themselves and all others
similarly situated, and MARILIAN ALMONTE,

AMPARO AMAYA, LUISA ANDRADE, MEMORANDUM & ORDER
RUKAYAT ANEKE, SANDRA CASTILLO,
MEHWASH FATIMA, ROSA GONZALEZ, 16-CV-790(PKC) (RML)

SAGRARIO JIMENEZ, RUBINA KHANAM,
JANET MCFARLANE, HAUWA MOHAMMED,
EVARISTUS NARCISSE, OLENA
ODARCHUK, NERSY ORTIZ, EDLYN
TATIANA QUESADA, PRATIBHA SHARMA,
HAMEL TOURE, HILDA VICTORIA
TRUJILLO, and DORA VELEZ, individually,

Plaintiffs,
- against
UNITEDHEALTH GROUP INCORPORATED,

Defendant

PAMELA K. CHEN, United States District Judge:

Plaintiffs in this putative wag@andhour class and collective action under Fair Labor
Standards Act (“FLSA”)are marketing representatives who were employed by Dafen
UnitedHealth Group, Inc. (“UnitedHealth”) aome point in time. Plaintiffs allege that
UnitedHealth misclassified them as exempt employees and failed to pay themmeveks an
initial matter UnitedHealth argues that this action must be dismissed $e¢daintiffs have all
signed arbitration agreements waiving their rightsrozeedollectivdy. Briefing onthis motion
to compel arbitration is underwayd will conclude in July 2016

Presently before the Court is Plaintifiquest for permission tmove for conditional
certification of a collective action pursuant to 29 U.$Q@16(b) which UnitedHealth opposes,

and UnitedHealths competingmotion to stay this actiopendingresolution of UnitedHealth’s
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motion tocompel arbitration dPlaintiffs’ claims For the reasons stated below, the Court DENIES
Plaintiffs’ request and STAYS thdifig of any§ 216(b)motion pending resolution of the motion
to compel arbitration.

DISCUSSION

PermittingPlaintiffs to seek certification of a collective action at this timoelld be puing
the cart before the hors@laintiffs mayonly move for certificatioron behdi of similarly situated
partiesif they have standindo bring thislawsuit whether Plaintiffs have standing, however,
hinges on the outcome of the motion to compel arbitrat®ee Dixon v. NBCUniversal Media
LLC, 947 F. Spp. 2d 390, 406 (S.D.N.Y. 2013)enyinga motion for conditional certification as
moot after findinghenamed plaintiff'sclaims to be subject to arbitratidmecause such a plaintiff
“lacks any personal interest in prosecuting this actioiis Courton behalf of others”jciting
Genesis Healthcare Corp. v. SymcA®3 S. Ct. 1523, 1529 (2018)igmissing entire actioafter
thenamedplaintiff’ sindividual claimwas satisfied andecame mootnotwithstanding collective
action allegations in compldinbecause the nameauaintiff “lacked any personal interest in
representing others in this actiop.”

While Plaintiffscite to numerous cases for the proposition ¢oatts in this Circuit “have
consistently found that ‘the existence of arbitration agreementeieviant to collective action
approval,” (seeDkt. 19 at ECF 5), the Court finds Sexasedo beinapposite.First, courts have
not applied this principle taetermire a named plaintifé standing tanove for certification of a
collective action in the first instandaut rather to determire at a later stag@hether potential opt
in plaintiffs, some of whom may have signed arbitration agreemamsosimilarly situatedo a
named plaintifiwho isnot subject to an arbitration agreemesat as tdall within the classto be

noticed Those cases stand for the wettablished proposition thattims latter inquiry, the focus



is onthe similarity of the factual allegations between the mhplaintiff and potential opin
plaintiffs, and not on the agreements signed by theroplaintiffs. Secondthe cases Plaintiffs
rely on allinvolve at least on@mamedplaintiff who had not greed to arbitrate his or helaims,
andthushad standing to reprastesimilarly situated workers. Indeed, inLloyd v. J.P. Morgan
Chase & Cqg.Nos. 11cv-9305 12-cv-2197, 2014 WL 2109903at *2 (S.D.N.Y. Apr. 1, 2014),
the caseon whidh Plaintiffs most heavily relythe court’s granpf the plaintiffs’ motion for
conditional certification was premised arfinding that there wasot an enforceable arbitration
agreement as tour of the nine original named plaintifi@hose claims would go forward

Here, wnlike the foregoing casesp determination hagtbeen made as to whetlsery of
the namedPlaintiffshas standing tproceed witthisclaim. Plaintiffs argue that UnitedHealth has
not produced a signed arbitration agreement for one of thechBiaintiffs such that at leagat
onePlaintiff's claims may contine,even if the Court finds the arbitration agreeitramforceable
as to the resif the named PlaintiffsUnitedHealthhas statethat it knows “from past experience”
that all UnitedHealth offer letters expressly provide that an emg®ggreement to arbitrate any
legal dispute that they may have with the company is a conditioeioktimployment.(Dkt. 9 at

ECF 2?) Specifically, UnitedHealth points to the fact Plaintiffs’ counsel hasvimusly brought

1 SeeGuzman vThree Amigos SJL Incl17 F. Supp. 3d 51626(S.D.N.Y. 2015)noting
that defendants had not moved to compel arbitration of any obtined plaintiffs)\Romero v. La
Revise Assocs., L.L,068 F.Supp.2d 639, 643S.D.N.Y.2013)(defendants concedéue named
plaintiff did not sign an arbitration agreememAntuono v. C & G of Groton, IncNo. 11-cv-
33,2011 WL 5878045, a2-3, 4 (D. Conn. Nov. 23, 2011) (one of three named plaintiffs found
not to have signed an enforceable arbitration agreeraent,only that plaintiff moved for
conditional certification of a collective actigtjernandez v. Immortal Rise, Inblo. 11-cv-4360Q
2012 WL 4369746at *5(E.D.N.Y. Sept. 24, 20123 efendants did not move to compel arbitration
as to named plaintiffs

2 Citations to “ECF” refer to the pagination generated by the Couetsrehic docketing
system and not the documents internal pagination.



two nearidentical suits in both the Eastern and Southern Districts e Nork, Torres v.
UnitedHealthcare Services, In&o. 12cv-923 2013 WL 387924E.D.N.Y. 2013) (Hurley, J.)
andLitvinov v. UnitedHealth Group IncNo. 13cv-8541, 2014 WL 1054394 (S.D.N.¥iar. 10,
2014)(Forrest, J,)each of which were terminated following the court’s gadrtinitedHealth’s
motion to compel arbitration And in Litvinov, the courtspecifically held thatUnitedHealth
employeeswvho receivedan offer letteror other documention evidencing their agreement to
arbitrate their claims as a conditiohtheir employment coulstill be compelled to arbitrate, even
if he or she had not electronicatigknowledgear signedheir arbitration agreementsLitvinov,
2014 WL 1054394at*2. Given this past histonthe Courtis disinclined to allow Plaintiffs to
proceed with certifying a collective action whatkof thenamedPaintiffs maybe precluded from
pursuing their claims before this Court.

Finally, Plaintiffs alsoargue that notice would not harm UnitedHealth’s rightdeunts
arbitration policy, since no workevho is ultimatelyfound to have a validrbitrationagreement
would be able to proceed collectivaelgywayand that, thereforéhe only “harm” to UnitedHalth
is that it will face more individual arbitrations than it otherwise wob&ve. In other words,
Plaintiffs seek to use certification as a means to makkess aware of their rights such that they
can at the very least, pursue arbitratiorhe Cout finds thatstirringup potential litigation in this
mannemwould bean imgoper use of judicial authoritySeeHoffmannLa Roche Inc. v. Sperling
493 US.165, 174(1989) (“Court intervention in the notice process for case ganant purposes
is distirguishable in form and function from the solicitation of claimk exercising the

discretionary authority to oversee the notjp@ng process, courts must be scrupulous to respect

3 The Court notes that thkitvinov courtalsostayed briefing otthe plaintiffs’ conditional
certification motion pending the resolution of UnitedHeath’s nmotm compel arbitration See
Litvinov, 2014 WL 1054394, at *1 n.2.



judicial neutrality”)#; see alsalrinidad v. Pret A Manger (USA) Lt®62 F. Supp. 2d 545, 556
(S.D.N.Y. 2013)“The courts discretionary power to facilitate the sending of notice teryial
class members is premised on its use as ddoelfficient case management .and it does not
promote efficient case managemeatfacilitate notice to potential class members where the
representative plaintiffs have failed to state plausible FLSA tioolg’’) (citing HoffmanrLa
Roche493 U.S. at 169, 17Mlyers 624 F.3dat555 n10). This Courtis reluctant teemploythe
§ 216(b) case management mechanism witenay soon rule that theren® case to manage.
For all of the foregoing reasons, the Court DENIES Plaintifésjuest to move for
conditional certification of a collective action until aftthe Court renders a dsion on
UnitedHealth’s motion to compel arbitratiorthe Court, howeverwill permit equitable tolling
between now and such time as it renders a ruling on ang futitronfor conditional certification
but only as tdhose individuals who later filentten consents to join this lawsgit

SO ORDERED.

/s/ Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated:May 17, 2016
Brooklyn, New York

4 SeeMyers v. Hertz Corp624 F.3d 537, 5585n.9 (2d Cir. 2010)noting that although
HoffmanrLa Rochanvolvedclaims under the Amizans with Disabilities Act and not FLSA, it
was interpretinggnforcement provisions ¢1LSA and is thus bindinop FLSA cases).

® The Court notes thatormally in a FLSA collective action, the statute of limitations for
eachoptin plaintiff runsfrom the time of the alleged FLSA violation to the date on whi&h th
plaintiff files written consent with the court electing to join the lawsuit, ne¢rwthe named
plaintiff files the complaintSee29 U.S.C. § 256(b)However, courts have discretion to eqbly
toll the limitations period in appropriate cases in orderd¥oid inequitable circumstanceés.
McGlone v. Contract Callers, Inc867 F. Supp. 2d 438, 445 (S.D.N.Y. 2Q1s8e also Colon v.
Major Perry St. Corp.No. 12cv-3788, 2013 WL 3328223, & (S.D.N.Y. July 2, 2013)Yahraes
v. Rest. Associates Events CoNp. 16¢cv-935 2011 WL 844963, at *1 (E.D.N.YMar. 8, 2011)
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