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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
HUMPHREY O. UDDOH and PLAMEN :
KOEV, . MEMORANDUM DECISION &
ORDER
Plaintiffs,
16-cv-1002(BMC) (LB)
- against
UNITED HEALTHCARE, THE EMPIRE
PLAN (NYSHIP), GINGER W.
WHISPELLL, ard JENNIFER JABLONSKI,
Defendans. )
___________________________________________________________ X

COGAN, District Judge.

Plaintiffs pro se are a samsex, male coupleho applied for insurance benefits through
their insurance plaim connection with their desire to parent dahising in vitro fertilization
(“IVF”) and nonpaidsurrogacy. After initially issuing a conditional pre-approval of coverage
based on the mistaken assumption that plaintiffs were a heterosexual couple anadhblgsbe
approving female implantation procedures for one of the insufeglpolicy administrator
reversed its position and denied coverage on the ground that the policy does nsticogacy,
whether for heterosexual or homosexual insureds. After further consideratipolitiye
administrator modifiedts position and agreed to pay for medical procedures necessary for the
collection of sperm from both plaintiffs, but not for tt@lection or implantatiof oocytesor
surrogacy procedures.

Claiming that thensurer’'schange of position has caused them damages, and that it
constitutes illegatliscrimination, and that they were defamed in the process, plaintiffs have

brought thisaction aleging four claims forelief: violation of the Equal Protection Clause under
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42 U.S.C. § 1983; breach of contract; slander;“detlimental reliance” (i.e promissory
estoppel). Defendants consist of plaintiffssurance plajsued as The Enpire Plan
(NYSHIP)’ (referred toas“Empire”); the planadministrator, United Healthcare (“Unitedgnd
two United employees, Ginger W. Whispelhd Jennifer Jablonski (together with Unite
“United Defendants”)

All defendants have moved to dismiss on various grounds. Defendants’ motions to
dismiss argranted and lgintiffs are granted leave to file amanded complairtb the extent set
forth below within 14 days.

BACKGROUND

Construing the complaint in the light most favorable to tipesee plaintiffs, plaintiff
Humphrey O. Uddoh is an attorney for the New York City Transit Authdrljs employe
provides health insurance throutite New York State Health Insuranéeogram(NYSHIP),
which offers a plan known as the Empire Plan, under which he kascbgered for almost a
decade.He added his male partner, plaintiff Plamen Koegreadditional insure@t the same
time he signed up. The application to add Koev disclosed that Koenatea

Although the complaint treats Empire and tddias a single entity, it is clear from the
over 90 pages of documents annexed to the complaint, which are deemed part of the complaint

for purposes of defendants’ motiosegRothman v. Gregor, 220 F.3d 81, 88-89 (2d Cir. 2000),

! Based orthe United @2fendantsmemoranda in support of theitotion to dismiss, it appears defendant
“Whispells” name is actually spelled¥hispell.” The Clerk is directed to amend the caption as set forth above.

2|t is axiomatic that @ro se complaintis held to less stringent standards than pleadings drafted by attorneys, and
the Court $ required to read the complaint liberally and interpret it as raising th@eastaarguments it suggests.
Erickson v. Pardy$51 U.S. 89 (2007Hughes v. Rowe449 U.S. 5, 9 (19808ealed Plaintiff v. Sealed Defendant
#1, 537 F.3d 185, 1993 (2d Cir.2008). However, as an attorney, plaintiff Uddoh is entitled to less leniency than a
non-attorneypro se plaintiff. SeeTracy v. Freshwate623 F.3d 90, 1602 (2d Cir. 2010).




that United acts as thpolicy and/or claims administrator for Empire, and that defendants
Jablonski andVhispellare employed by United.

Plaintiffs decided to start a family in early 201Rlaintiff Uddoh applied for pre-
approval of certaitVF procedures- the complaint does not set forth the specifics of the
application — which, in part, had to do with the fidttboth plaintiffs have conditionthat
requiral some fairly seriousurgery in order to collect the sperm necessary for IVF. On May 16,
2014, plaintiff Uddolreceved a letter from United “confirming that the following qualified
procedures for you and Plamen Koev are a covered expense under your health ben&fi,plan:
GIFT, ZIF, ICSI, Assisted Hatching, MESA, TESE, sperm, egg or inseminated eggemrant,
processing, egg or embryo banking determined appropriate by your physiciangtt€halko
stated “Please note that payment is subject to patient eligibility and Empire Plan pnavatio
the time the health care services are received.”

The complaint aakowledges that at the time it sent this letter, United was operating
under the misimpression that “Plamen Koev” was a female, although planetitésethat this
was an unreasonable misimpression in light of the disclosure in the insurancetiappghes
Koev is amale, and perhapsthecomplaint is not entirely clearthe fact thaKoev had
submitted prior instance claims that confirmed thidn any event, the matter apparently came to
light when a United employee, defendant Whismgllled one of Koev’'s medical care providers
to inquire whether hesimale or femaleAfter finding out that Koevd a maleWhispell
allegedlytold the provideto immediately cancel the procedure.

After learning about thisxchangeplaintiff Uddoh contacted Whisp&lsupervisor,

defendant Jablonski. At that point, Jablonski accused Uddoh of insurancarichtideatened

% The complaint contains footnotes referring to various exhibit numbehg afocuments annexed to the complaints.
But the documents have no exhibit numbers.



to seek recoupment the surgical costs thatd alreadypeenpaid for Uddoh’s two surgical
procedures. In addition, the complaint alleges def#ndants Jablonski and Whispetiade
similar accusations of fraud to plaintiffs’ health care provider.

The complaint does not allege the date when this mistake was discovered, but on
November 4, 2014, United sent a letteplaintiff Koev disclaiming coverage for his portion of
“infertility services.” The letter stated that

We have completed a request ifafertility services for you.Your condition is

not consistent with the Plan benéiit infertility services.You do not qualify for

the benét because your condition is not the reason a pregnancy cannot be

achieved.In addition the plan does not provide benefits in connection with

services for surrogacy.

Under the terms of the Empire PJdfor the purposes of this benefit, infertility is

defined as a condition of an individual who is unabladidieve a pregnancy

because thandividual and/or partner has been diagnosedfastile by a

physician” In addition, “Medical expenses or any other charges in connection

with surrogacyareexcluded from coverage under the Plé&ccordingly any

charges or expenses for services related to your infedility connection with

surrog&y are not covered.

After these communications, Uddoh demonstrated to United that Koewregsdleen
identified asa male, bth in the policy application and in claims that he had previously
submitted. United thereupon agreed to modify its rejection letter. It agreeder the surgical
procedures for the harvesting of the sp&em both plaintiffs, itsstorage, ad fertilization.
However, it did not agree to “[p]Jrocurement ofcgtes” or “[s]ervices rendered to a surrogate.”
The basis for this denial was thihe EmpirePlan expressly excludes “[m]edical expenses or any
other charges in connection with surrogacyalny donor compensation or fees charged in

facilitating a pregnancy”; and “[a]ny charges for services provided to a dofawilitating a

pregnancy.”



The complaint alleges that in reliance on the initialggproval letterplaintiffs spent
$150,000 that is not covered under the revised approval letter. Plaintiffadtasiearly
explained why notAs best | can tell from the complaint and plaintifftemoranda in
opposition to defendants’ motions, plaintiffigginally had a volunteer (nepaid) surrogate
willing to assist them when they received the-@pproval, but the revocation of approval caused
a delaywhich lost them that opportunity, and now they have to pay for a surrogate. Plaintiffs,
however,acknowledge thate Empire Plamloes not covesurrogacy and that, in any event,
New York law does not allow coveratp surrogacy

DISCUSSION

The Empire Plan (NY SHIP)

The Attorney Generairiginally moved to dismsthe complainas toEmpireon the
ground,inter alia, of improper servicegrguingthat plaintiffs attemptto effect service on
Empire by serving United dkeplan administrator as ineffective because United wast
authorized to accept service on Emjsiteehalf The Attorney General did not, however, advise
how service could be properly made on Empire, and it did not appear that there wasrasy mea
to effect service This raised the question of whether Empire is a juridical entity capablengf be
sued or simply a healtienefits plan created by tiNew York State Departmerof Civil Service
and administered under contract by United. Because the Attorney Generalnpasithis
issue was ambiguous, the Court ordered discovery on it.

Discovery has shown that, in fact, neither NYSHIP BEpire is a legal entity
susceptil@ to suit. NYSHIP is just the program naaig¢he various insurance plans offered to
state employees, which is administered by the Department of Civil SeamdE&mpire is simply

one of those pland\either NYSHIP nor Empire hasmyemployeesofficers aboard of



directors separatassetsor a place of business; the individuals who oversee NYSHIP and the
Empire Plan are employees of the Department of Civil Senkegsuant to contradnited, as

the administrator, processes and handles claims naldeneficiaries ofhe Empire Ran. The
contract assignintp United the responsibility for treelministration otlaims under th&mpire
Planis between United and ti@epartment oCivil Service not Empire.In fact, there are no
contracts to which MSHIP or Empire or parties

Neither NYSHIP nor Empire retain records; all records relating to them aréamauh
by the Department of Civil Servic&8'he Department of Civil Servigeays United for its
servicesnot NYSHIP or Empire. Furthebecause thEmpire Planis selfinsured, the
Department of Civil Service bears all responsibility for claimsexpmensesinder o against it
for which it receives state funding and makes annual budget requests to the New York Stat
Division of the Budget.

The classifiation of NYSHIP and Empire as nqurdical entities is consistent with the
status of benefit plans generallgenefitsplans, such as Empire, are not irssice companies;
theyare simply programs offered by insuramoenpanieslabor unions olocals,or, if an
employer is selinsured, likeNew York State, the employemhat is whythe Employee
Retirement Income Security Act (“ERISA”), expressly deems thapangion plan covered by

ERISA, which Empire is notseeNew York State Psychiatric Ass’n, Ine. UnitedHealth Group,

980 F. Supp. 2d 527, 549 (S.D.N.Y. 2013), affirmed in part and vacated on other grounds, 798

F.3d 125 (2d Cir. 2015), to be a juridical entity so that it can sue and be sued under its own
name._Se@9 U.S.C. § 1132(d)(1). As the Second Circuit has noted, “[w]ithout such a provision

a pension plan would not be a legally cognizable body.” Pressroom Upiimisrs League

Income Sec. Fund v. Conlssurance C.700 F.2d 889, 893 (2d Cir. 1983).




Plaintiffs have offered no persuasive argument to the contrary. First, they point to two

state court caseMatter of PlainviewOld Bethpage Qug. of Teachers viNew York State

Health Ins. Plan140 A.D.3d 1329, 33 N.Y.S.3d 535 (3d Dep’'t 20H) Matter of Roslyn

Teachers Assn. v. New Yoftate Health Ins. Plai40 A.D.3d 1332, 36 N.Y.S.3d 894 (3d

Dep’t 2016) where the Department of Civil Service and NYSHIP were named as respondents
However, no one raised the issue in those cases as to whether NYSHIP was a gsq@ardpar
since theDepartment of Civil Serviceras alsa party, NYSHIP’s nominal “presence” says
nothing about its jurididastatus

Second, plaintiffsubmit several excerpts variousEmpiredocumentgontemplating
suits concerning benefitddowever,the NYSHP Certificate of Insuran¢c®n which plaintiffs
rely, merely adviseEmpire beneficiaries of the time limitations on bringing laws@tmrding
the denial of benefitdt does not indicate the proper party to such a Sldintiffs also identify
various contract provisions, bilteseall appear in contracts to which the Department of Civil
Servie, not NYSHIP, is a signatofy.

Finally, I note that since this is an action for damages, a judgment in p&ifaifbr
against Ermpire would not be of anyse tothem As noted above, there is no evidence that
Empire has any assets upon which execution could be levied, and thus retaining it as atdefenda
would not result in any recovery to plaintiffs.

Accordingly, Empire’anotion to dismiss is grdaedand plaintiffs’ claims against Empire

aredismissed

* | inquired of plaintiffs whether they wished to substitute the Depent of Civil Service if | determined that
Empire is not a suable entitythey have not requesteltbt relief.



. The United Defendants

The United Defendants have moved to dismiss on various grotmtally, they
contested service as to defendants Jablonski and Whispell, btiatreegince withdrawthis
argument

The United Defendants’ main poiistthat the complaint makes ndegjations against
them; rather, all of the allegationseagainst “Empire/NYSHIP.'lt is correct that United is
mentioned only in the caption. Jablonski &ddispellarementionedn the complaina number
of times, butaremisidentified as employees of Empire/NYSHIP.

Because Empire is dismissed as a-apableparty, the complaintnakes little sense as
written. Plaintiffs are grantddaveto file an amended complaint withit days thagliminates
Empire and propdy describes the role of Unitekplan administrator, and Whispell and
Jablonski, as United employees. Nevertheless, in filing that amended contp&aother points
raised by the United Defendaraie disposed of as follows.

The United 2ferdants move to dismiss plainsffslander clan on the groundthat it is
barred by the state of limitations and fails to state a claim. The complaint stagtshe
allegedy slanderous statements were made in 2afhd this action was not commenaail
February 2016 Plaintiffs’ slarder clam isbarred by the ongear statute dimitations,seeN.Y.

C.P.L.R. § 215(3)Cullin v. Lynch 113 A.D.3d 586, 979 N.Y.S.2d 92 (2d Dep’'t 2014) (the one-

year statute of limitations begins to accrue tre “‘date of the publication or utterance of the
allegedly slanderous statement”), dhd Courthereforeneed not reacWhether plaintiffs’
allegationdail to state a slander claim

As importantly, plaintiffs have not responded to United’s argumasite their slander

claim, except to request that they be permitted to amend their complaint eoaattegm of



misrepresentatigrand are thereby deemedi@ve abandoned their slandéaim. SeeReid v.

Ingerman Smith LLP876 F. Supp. 2d 176, 186 (E.D.N.Y. 2012) (“This Court may, and

generally will, deena claim abandoned when a plaintdfls to respond to a defendast’

arguments that the claim should be dismisse8ti)livan v. City of New York, 142V-1334,

2015 WL 5025296, at *4-5 (S.D.N.Y. Aug. 25, 2015) (holding that plaintiff, an attorne
proceedng pro se, abandonediis claims against certain defendants where he faleglspond to
those defendants’ motion to dismiss but continued to pursue the claims as to other d¢fendants
Plaintiffs’ slander claim is dismissed

In addition, plaintiffs’ equal protection claim is dismissdelaintiffs have offered no
factual allegationsending to show that the Unitecei2ndants were acting under coddrstate
law as is required for a 8 1983 claim. Merely acting pursuant to a contract withttendich
plaintiffs do not even acknowledge this was, issudficient to make the contractor liahlader

42 U.S.C. § 1983s a state actoiSeeCooper v. U.S. Postal Serv., 577 F.3d 479, 492 (2d Cir.

2009) (“[A]cts of private contractors do not become acts of the government lonrettheir
significant or everotal engagement in performing public contracts.”) (quoRemdeliBaker

v. Kohn, 457 U.S. 830, 841 (1982)); Phelan ex rel. Phelan v. Torres, 843 F. Supp. 2d 259, 273

(E.D.N.Y. 2011) (“The fact that the state may contract with a private fwapggrform a function
does not transform the private party into a state actor unless the functauitierially
exclusively a state function.”).

The Court will not pass upon plaintiff@émaining claimsi.e. the breach of contract and
estoppel claims, at this time, except to note that in filing the amended complaint, plaiodilifis w

be wellserved to make those claims more plausible.



CONCLUSION
Empire’s motion to dismiss ig@ntedand plaintiffs’ claims against Empire are
dismissed The United Defendants’ motion to dismiss is granted to the extent set forth above.

Plaintiff may filean amended complaint within 14 days.

SO ORDERED.

Digitally signed by Brian M. Cogan

u.S.D.J.

Dated: Brooklyn, New York
February 10, 2017
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