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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

BARBARA FONTANEZ,
Plaintiff,

MEMORANDUM & ORDER
- against 16-CV-01300(PKC)

CAROLYN W. COLVIN ACTING
COMMISSIONER OF SOCIAL SECURITY

Defendant

PAMELA K. CHEN, United States District Judge:

Plaintiff Barbara Fontane¢Plaintiff”) brings this action under 42 U.S.€8 405(g) and
1383(c)(3), seeking judicial review of the final determination of @menmissioner of Social
Security (the “Commissionedr “SSA”) that Plaintiff is not entitled t&upplemental Security
Income (“SSI”) disability benefits under Title XVI of th&ocial Security Act. The parties have
crossmoved for judgment on the pleadinggrsuant to Federal Rutd Civil Procedure 12(c)
(Dkts. 16, 22.) Plaintiff seeks reversal of the Commissidsatecision and remand for further
administrative proceedings. The Commissioner, in turn, seeks to have the Ciourtttadf
Commissioner’s disability determination.

For the reasons set forth below, the C&RANTS Plaintiff's motion for judgment on¢h
pleadings and DENIES the Commissioner’s motion. The case is remanded fordroteedings

consistent with this opinion.
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BACKGROUND
Procedural History

On May 8, 201 3Plaintiff applied for SSalleging disability due to depression, back injury,
allerges, and asthma. (Tr. 22P5 234.} On January 9, 2015he ALJ, Marilyn Hoppenfeld,
held a hearingtwhichtestimony was heard from Plaintiffnan-examining State agenayedical
expert, and a vocational expert. (Tr. 31.) The ALJ issued a written decision on Se@émber
2015 concluding that Plaintiff was not disabled and therefore not entitled to SSitberfTr. 5
30.) On January 11, 2016, the ALJ’s decision became the Commissioner’s final decigion whe
the Appeals Council of the Office of Disability Adjudication and Review deniedti#fa request
for review in accordance with the terms of the class action settlement agreeReaiD v. Astrug
No. 1:CV-1788 (CBA) 2013 WL 5719076E.D.N.Y. Oct. 1, 2013%. (Tr. 1-3.) Plaintiff timely
commenced this action on March 16, 2016, and cross-motions for judgment on the pleagling we
fully briefed on April 21, 2017. SeeDocket No. 162V-1300.)

Il. Non-Medical History and Plaintiff’'s Self-Reports
A. Plaintiff’'s Personal and Employment History

Plaintiff was born on September 10, 1970, avas fortyone on the onset daté her
alleged disabilitySeptember 8, 2011(Tr. 24, 220230.) She completed up tenth graden high
school(Tr. 52), and shehad workedemporarily in 2000,as a censutakerfor the United States

CensusBureay where she would walk for three and a half hours, stanthifty minutes climb

L«Tr.” refers to the Administrative Transcript, Dkt. 11.

2 While Plaintif's Memorandum of Law (Dkt. 16} refers to the case Radro v. Colvin
No. 11:CV-1788 (CBA) (E.D.N.Y. Oct. 1, 2013), the Court refers to the cagadso v. Astrug
No. 12:CV-1783 (CBA), 2013 WL 5719076 (E.D.N.Y. Oct. 1, 2013), the class action in which the
class members complained of systematic bias by ALJs in the QudensYork office of the
Social Security Administration.



for thirty minutes write, type or handle small objects for four hours, and reach for four, oars

day. (Tr.235-36.) In 2007, for about six months, she wqpketime as a mail clerk (Tr. 54-

55.) Plaintiff has four children and lives with three of them. (Tr. 43.) One of her sons, now
fourteen years old, is disabled and suffers from cerebral palsy, seizure, alogievél delay.

(Tr. 44.)

B. Plaintiff's Self-Reporting in Her Social Security Application

1. July 19, 2013 Disability Report

In herJuly 19, 2013 disability reporBlaintiff statedthat she was unable to work due to
depression, back injury, allergies, and asthrier. 234.) She reported that she was taking the
following medicationsZoloft for depression, ibuprofen and Tylenol for pain, methocarbamol for
back and hip pairalbutepl for asthma, calciunandiron for anemia, anBrevacidfor acidreflux.

(Tr. 237.) Plaintiff reported she had been in the emergency room once in 20bhesid July
2013. (Tr. 237.

2. August 2, 2013 Function Report

In a function report datedugust2, 2013, Plaintiff reportetha she was able to dress,
bathe feed herselfand use the toilet without any assistance. (Tr—24.3 She did not need any
special help or reminders to take care of her personal needs and grooming, but redpired h
remenbering to take her medication. (Tr. 244.) She caldhores such as cleanitgndry,
andhousehold repairs, but needed help from fammgmbers (Tr. 245.) Dudo back pain, she
had difficulty sleeping, could nohger take care of heonwith special needsand could not stand
long enough to prepare her own medlbr. 243-44) Plaintiff did not go out alone becausiee
experienced dizziness amdhs afraid she would pass out. (Tr. 34Shewas generally able to
manage househofthances. (Tr. 246.Shereported that her pain, anxiety, and depressiatiema
it difficult to spend time and get along with others. (Tr. 247.) She had trouble finishing what she
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startedand remembering things. (Tr. 2488.) Plaintiff described hergn, presumably in her
lower back® as stabing and aching, and explained that waking up, inglkstanding, and sitting
for extended amougabdf time triggered the pain(Tr. 250-51.) Her pain hadvorsened over time
andthe pain could be described ‘a®edlelike,” “shooting,” andchronic.” (Tr. 251.) Plaintiff
reported taaking a number of medications, including Acetaminophen, ibuprofen, Rolzerdn
Tramadol, which helped onkgmporarily. (Tr. 253 Plaintiff repated experiencindgpeadaches
aboutfour to five times a month, which caused nausea, sensitivity to light and sound, and
sometimes blurred vision. (Tr. 253.) She repotied she received treatment for headadmes
at Jamaica Hospital Medical CentérJHMC"). (Tr. 252.) She had been diagnosed with
depression andnxiety andsuch conditionsveretriggered incrowded areas as well &y stress.
(Tr. 253-54.) She described her depression and anxiety to daey hands, palpitation,
nervousness, confusion, disorientation, and crying. (Tr.254.)

C. Other Reports

1. Auqust 30, 201FedCamBiopsychosocial EvaluatioBummary

On August 30, 201FRlaintiff wasexamined by Dr. Jesus Navarem internal medicine
specialist at FedCap Rehabilitation Servic€gedCap”) a New York City Human Resources
Administration public assistance program thedvides advocacfor claimants seekingederal
disability benefitS® (Tr. 464-50Q) Plaintiff reported that she had difficulty walking, stanging

climbing stairs, and sometimggooming, bathingand dressing due to back pain. (Tr. 472.)

3 Plaintiff did not specify which parts of her body were affédig the pain.

4 Plaintiff listed similar complaints in a later disability report dated October 20I8. (
266-72.)

® For an overview of FedCapegehttp://www.fedcap.org/content/wecdtast visited July
11, 2017).



Plaintiff also reported that shead hadanxietysince the 1990’s and depression since 20(t.
482) Plaintiff was observetb be groomed and responsive during the interview. (Tr)475.

In the evaluation summary, Dr. Navarro noRdintiff's back, leg, joint, and muscle pain
stiffness, swelling,and limitation of movement. (Tr. 486.)He noted that Plaintiff did not
experience neck pain. (Tr. 484Dr. Navarro also conducted a phydiexamination, where he
assessed abnormal musculoskeletal functions in range of msttiength and tone. (Tr. 490.)
He noted that Plaintiff experiencedntinuous, moderate lewadf painin herlumbar spine, left
hip, and left knee.ld.) As a resalt, Dr. Navarro concluded th&faintiff had physical limitations
in standing, walking, pushing, pulling, sitting, reaching, kneeling, squatting, anchgen(ir.
491.) He alsoconcludedhat Plaintiff had emotional and cognitive limitations due torelegion,
respiratory limitations due to asthma, and other general limitations in her cajganigintain
energy level, sustain attendanemd achieve adequate work pace and productivity duleeto
medical conditions and use of a carfér. 492-93.) Dr. NavarrodiagnosedPlaintiff with sprains
and strains of hip, thigh, kneleg, and parts ofthe back, asthma, migraine, and episodic mood
disorders. (Tr. 4988.) He concluded that Plairffiwas “unable to work.” (Tr. 498.)

2. September 12, 2013 Function Report

Plaintiffs FedCapcase manageand nomrattorney representativeCooper Goodman,
completed ahird-party function report. (Tr. 27381) According to the repor®laintiff's day
consisted mainly of resting and supervising other pewple tookcare of her somith special
needs becauddaintiff's medical conditions significantly limited her physical capac{tyr. 273.)
She was no longable to dress and bathe herself, nor was she abkepublic bathroomsbecause
the toilets were low. (Tr. 274.) Similarly, Plaintiff could not perform household chores. (Tr.
275-76) Her physicalimitations—inability to walk, stand, prepare food, and perform any form

of exertion—perpetuged her mental healgroblems (Tr. 274.) Her physical limitationsalso led
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her towithdrawfrom her hobbieand social life. (Tr. 27478.) Plaintiff reported havingifficulty
lifting, squatting, bending, standing, reaching, walking, sitting, kneeiatkjng, concentrating,
remembering, completg tasks, understanding, following instructions, and getting along with
others. (Tr. 278.JGoodman concludetiat Plaintif had no physical or mental residual functional
capacity (“RFC”)to perform either relevant past worike( poll taker) or other work given her
background. (Tr. 281.)

[1I. Medical Evidence Prior to the Filing Date

On October 20, 201 Rlaintiff saw Nurse Practitioner Rosanne Martone for migraine
headachest Richmond Hill Family Medicine (*RHFM”) of AMC. (Tr. 335-36.) Plaintiff
reported thaherpain was moderate, intermittent, ahat ithadbeengradually worsening. (Tr.
335.) Symptoms included dizziness, phonophblsiag photophobid, but Plaintiff experienced
no nausea, vision change or vomitingd.)( Martone notedPlaintiff's significantmedical history
of migraine headaches.Id() At her January 18, 2012ollow-up visit at JHMC with Dr.
Thambiraja Nandakumar, a neurologist, Plaintiff repohading headachedsvice a week, with
associated visual disturbances, nausea, and vomiting. (Tr. E88.Nandakumardiagnosed
Plaintiff with migraine and prescribed Imitrék. (Tr. 340.) However, within five weeks ogimg
prescribed the medicatiereven though the medication had been effeetidaintiff stopped

taking itbecauseshe was trying to get pregnant. (Tr. 340-42.)

® Phonophobiaefers to abnormal sensitivity to noise, a common feature of migraine
headachesPhonophobiaSTEDMAN’'S MEDICAL DICTIONARY 683710

" Photophobia refers to liglmduced pain, especially of the ey&hotalgia STEDMAN'S
MEDICAL DICTIONARY 685690.

8 Dr. Nandakumar is a neurologist at JHMC. Jamaica Hospital Medical Center,
https://jamaicahospital.org/fird-doctor (last visited July 11, 2017).



Plaintiff returned to RHFM on February 23, 20%@ an annual examinatiowith Dr.
David Dovnarsky, Plaintiff’'s primary care physician. (Tr. 1143.) Dr. Dovnarskyndsecher
with low back pain, chronic asthma, chronic migraine, chronic depression, GERD
(gastroesophageal reflux disease), urinary frequency, and neck swedipdigadvisedPlaintiff
to take Tylenol andget physical therapy foherlow back pain. (Tr. 1147.)it was notedthat
Plaintiff was geting psychiatric carebutwasnot taking medicatio for her depression.id;) Dr.
Dovnarsky ordered a CT scan for her neck tastppanels for the depressionlr(1148)

In addition to regular treatments with Dr. Dovnarskyaififf received osteopathic
manipulation treatment (“OMT"and physical therapgt RHFM from Ds. Jacqueline Marston, a
resident physiciairr. 1169, 1175)Philip Cruz, D.O, an attending sports medicine specig[st
1216),and Stephanie Ortiz, D.(aresident physiciarfTr. 1723. OnFebruary 28, 201 2laintiff
beganOMT for her backpainwith Dr. Marston (Tr. 346) Plaintiff complained of sharp low
back pain on her right side that was aggravated by lying on her back or standing. (Tr.1344.) D
Marstonnoted Plaintiff's mild positive straight leg raise on the right side of her lbaek, which
improved after the treatment, adihignosedlaintiff with psoassyndrome, piformis syndrome,
low back painand muscle spas (Tr. 345-46.) When Plaintiff returned for a followp on
March 15, 2012, she exhibited decreased range of motion, tenderness, anid sigadrack (Tr.
349.) On April 5, 2012, Dr. Marston observed that Plaintiff had not experiencétmyemet
since thelast visitandthat Plaintiffhad difficulty moving around. (Tr. 1221, 1223Blairtiff

reportedthat, although shexperiencd some improvement immediately after the treatment, the

° Piriformis syndrome “is a rare neuromuscular disorder that occurs when itbenpg
muscle compresses and itmtes the sciatic nervethe largest nerve in the body.”
https://www.ninds.nih.gov/Disorders/Aisorders/PiriformisSyndromeiformationPage (last
visited September 12, 2017).



painreturned‘right back.” (Tr. 1221.) Hepain scorevas reported as 10/1(Tr. 1217) Drs.

Marstonand Cruzinstructed Plaintiff tostoptaking Naproxen and prescribed Cybknzaprine
and Meloxicam for heback pain. (Tr. 1223.For the rest of 2012, Plaintiff visited RHFM @
or twice a month, gendhato treather back pain, muscle spasm, andeceiveOMT. (Tr. 356-

382, 1245463) Dr. Dovnarsky noted on July 30, 2012, that Plaintiff’'s migraioeditionwas

“stable.” (Tr. 376.)

In a letter dated April 5, 2012, Dr. Marston opined that Plainidésuffering from acute
chronic back pairfrom caring for her soand that, “if [her] current conditions continu€te}
presumably referring to the fact that her apartment was on the second floor, aplcitifé had
to carry her son up and down the igatPlaintiff’'s conditionwould deteriorate to the point where
she could not carr herself (Tr. 443.) Dr. Dovnarskglso wrote a lger, in connection with
Plaintiff's request for public assistanagted June 4, 2012, opinitigat Plaintiff was unable to
work due to chronic back and neck pain, as well as her need todek®f her sowith special
needs (Tr.372, 441.) Dr. Dovnarsky’s diagnosis remained mostly the s&onéhe rest of the
year, except for the additional assessment of chest pain and slurred speech on 20&h2,28d
of palpitations on October 1, 2012. (Tr. 1354, 1442-45.)

Plaintiff returned to RHFM for asthma and bronchitis on Januar9X8,2andagainfor an
examination and OMTor back pain on January 15, 2013. (Tr. 1469, 14@hJanuary 152013
Plaintiff exhibited limited range of motion due to lower baekn and alschadtenderness in her
lumbar spine S1.5-L4 segments. (Tr. 1496.) On January 17, 2013, Dr. @idgnosedPlaintiff
with sacral dysfunctiomnd noted that Plaintiff had gone to about ten physical therapy sessions in
late 2012, butthat the relief was temporary(Tr. 1518, 1523 On March 25, 2013Plaintiff

presented witlback pain complainingof 10/10 intensityand repatedthat shenadlanded on her



kneewhen she slipped while lifting her son. (Tr. 154Blaintiff's March 30, 201X-ray showed
anormal lumbar spineithout significant abnormality (Tr. 429.) An MRI dated April 12, 2013,
showed mild degenerative clys at L45 and L5S1. (Tr. 4303° On April 1, 2013 when
Plaintiff sawDr. Dovnarskyfor an annual exam, the doctor noted that Plaintiff had the following
conditions: depressiomsthma, migraine, low back pain, and anemia. (Tr—885160%30.)
Plairtiff also reported having sleep disturbance and decreased concentratisrgsapieescribed
Zoloft for herdepression. (Tr. 395, 16Q6PIlaintiff’'s migraineconditionwas noted to béstablé
(Tr. 396, 1607, and“[n]o [ ] tendernesspointsin Plairtiff's] back” were found based on a
musculoskeletal physical examination. @95,1606.) The next dayoweverDr. Cruz observed
decreased rangd motion and pain in Plaintiff's baclkend administered trigger point injection
(Tr. 397, 1637.)

V. Medical Evidence After the Filing Date

For the period after filing for SSRlaintiff continued to see Dr. DovnarsKyer primary
care physician at RHFM. For her physiadments as previously notedPlaintiff continued to
receiveOMT from Drs. Marston(Tr. 1169, 1175), Cruz, D.(Tr. 1216) and Ortiz, D.O. Tr.
1723). She also receivedine physical therapy treatmerft®m October 14, 2013 through March
27, 2014. (Tr711-97, 86592, 90846, 972-1007.) In addition,Plaintiff was treated bywo
physiatrigs, Dr. Svetlana Gavrilova, M.D. ardr. Vadim Goldshteyn, M.Dat JHMC. (Tr. 716

799))

10 The MRI report noted a “very small central disk protrusion . . . with rfatobt
degenerative changes resulting in mild bilateral neural foramina narroathg5, and “a mild
bulge with mild facet degenerative changes resulting in mild bilateral neural feraariowing,”
at L5-S1. (Tr. 430.)



A. Physical Medical History

1. Primary Care at RHFMDavid Dovnarsky, M.D.

Dr. DovnarskyevaluatedPlaintiff's depresion, low back pain, anemigastroesophageal
reflux dseasé'GERD; and asthma on May 13, 2013. (Tr. 406.) Plaim&ffortedthat Zoloft
was helpingher depressionandappearedo be in good dpts on examinatior—although she
admitted to having three to four crying spells a we€kr. 404-05.) Shealso reported that her
lower back pain had improved with Tramadualit that the pain was still constarfr. 404.) She
exhibited tenderness along the knee joint, although she had full range of motion “witheudfsig
ligamentous! or bony compromise.” (Tr. 405.) On June 9, 2013, Plaintiff went to the emergency
room after she injured her hip. (Tr. 438r) a letter dated Jen10, 2013, Dr. Dovnarsky stated
that Plaintiff was unable to work due to back and neck pain, and the need to take carerof her so
(Tr. 326.) Plaintiff followed up withDr. Dovnarsky on June 11 and June 17, for hip and back
pain (Tr. 1759, 1788.) Plaintiffeportednumbness ither anterior thigh and temuness irher
anterior hip, but an Xay taken on June 9 showed no sublioxg? or fracturein her left hip and
pelvis. (Tr. 1759.) On July B, 2013,five days aftera dog bit Plaintiff's kneeshesaw Dr.
Dovnarsky. (Tr. 1849.5he exhibited decreased range of motion, swelling, and tenderiness in
left knee andDr. Dovnarskysentherto the emergency roofor further evaluation. (Tr. 4345.)
On July 29, 2013, Plaintiff showed improvement in her hip and knee injuries, and noted that she

had started receiving assistance frohome aiddor her sorsince the dog bite. (Tr. 1884.)

11 Ligamentous is defined as fating to or of the form or structure of a ligament.”
LigamentousSTEDMAN’S MEDICAL DICTIONARY 498570.

12 Subluxation, also called slippage, is when the bones of a joint shift, but do not become
totally dislocated. This can be a chronic probleiindersanding Dislocation— the Basics
WEBMD, http://www.webmd.comAio-z-guides/understandingjslocationbasics (last visited
July 25, 2017).
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OnDecember 2, 201®laintiff saw Dr. Dovnarskjor anannual examinatioand reported
her pain score to be zerdTr. 199697.) Dr. Dovnarskylirected Plaintiff to stop takingoloft
and prescribed Cymbaltar depression. However, after about a moh#switched herback to
Zoloft after about one month due to nervousness and teeth grinfling2003 2066) He also
referred Plaintiff topsychiatric counseling. T¢. 2003) Plaintiff returnedto Dr. Dovnarksyon
February 242014complainingof headache, eye pain, neck and back paingenéralized body
aches. (Tr. 288, 2®3.) Her mood was “stabJé and Plaintiff reported having seen a pain
management doctor but also noted that she did not want injections. (Tr. ZD9MDpvnarsky
found notendernesgpointsin her back odegs—but noted that the pain seemed to be more
diffuse—and prescribed Tramadol for her back and hip pain, as waibisial band syndrome
(“IT band syndrome”)® (Id.) On March 4, 2014, Dr. Dovnarskseated Plaintiff withalbuterol
for shortness of teath and wheezingesulting from an exacerbation of her chronic asthma
condition (Tr.212324.) In a medical report datece€ember 23, 2014, Dr. Dovnarsksstated
his diagnosis of chronic low back pain, depression, asthma, and milgeaidache (Tr. 502-04.)

2. OMT at RHFM with Philip Cruz D.O.andStephanie OrtizD.O.

Dr. Cruz asports medicine specialjgixamined Plaintiff foback pain on May 21, 2013
(Tr.1723.) He noted that althouttefirst trigger pointinjectionhadfailed—the relief only lasted
about three daysPlaintiff was still a likely candidatir triggerpoint injections. (Tr. 17280
On August 20, 201Rlaintiff sawDr. Cruz for hip and low back pain of 8/10 intensity, and was

diagnosed with IT band syndrome. (909, 191314.) Examination of Plaintiff's left hip

13 The iliotibial band is a tendon on the outside of a leg, which connects the pelvic bone to
just below the knee. This syndrome occurs when the iliotibial band becomes swolleitated irr
from rubbing against the knee bonkotibial Band Syndrome- Aftercare MEDLINEPLUS,
https://medlineplus.gov/ency/patientinstructions/000683.htm (last visited July 11, 2017)
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revealedho acute ffacture or subluxation, and anr&y of the left knee showed soft tissue injury
but no osseous or articular abnormatity(Tr. 1914-15.) On the same day, Dr. Cruz opined in a
letter that Plaintiff wasinableto return to work until further notice due to hip and back pain. (Tr.
417.) Plaintiff alsounderwent OMTwith Dr. Ortiz, for low back pain on October 30, 2Q1ahd
November 20, 201,&ndfor neck and back pain on December 12, 2@H&h time presenting with
pain of 8/10 intensity. (Tr. 1938969, 2035 In her October 30 notes, Dr. Ortiz noted that
Plaintiff exhibited tightness in her left Sacroiliac Joieft psoas, left IT band, and hadfuse
tender points. (Tr. 1944.) Plaintiff also had left knee crepitaisd tenderness upgalpation
(Id.) Dr. Cruz’'s December 12, 20h®tes indicat¢hat Plaintiff's neck pain had worsengdssibly
due to having slept in the wrong position. (Tr. 2039.) On April 8, 2004 ruzfounddecreased
range of motiontenderness and spasm in Plaintifckand administered steroid injectigir.
2152, 2156

3. Visits at JHMC Svetlana Gavrilea, M.D. and Vadim Goldshye, M.D.

On September 12, 2013, D8vetlanaGavrilova a physician specializing in physical
medicine and rehabilitatioprescribed eight weeks of physical therapy based on the diagnosis of
left hip pain, back pain, psoas syndrome, muscle spasm of dradtlogw back pain. (Tr. 716.)

Shortly hereatfter,Plaintiff received physical therapy at JHMC four times in October and

14 Osseous abnormality refers to abnormality relating to bone, while artitularraality
refers to abnormality relating to a jainDsseusMERRIAM-WEBSTER, https://www.merriam
webster.com/dictionary/osseous (last visited July 25, 2% Tigular, MERRIAM-WEBSTER,
https://www.merriamwebster.com/dictionary/osseous (last visited July 25, 2017).

15 Crepitus is synonymous with crepitation, which refers to “noise or vibration produced
by rubbing bone or irregular degenerated cartilage surfaces together rdisritirs @and other
conditions.” Crepitation STEDMAN’'S MEDICAL DICTIONARY 211900.
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November of 2013% (Tr. 711-97.) Her pain decreased from 8/10 to 5/10 interadigr physical
therapyon one occasion, and from 6/10 to 2/10 on another. (Tr. 741, 780.)

Dr. Vadim Goldshteyn a physician specializing in physical medicine and rehabilitation
saw Plaintifffor moderate low back pain on November 11, 2013. (Tr. 798-800.) Dr. Goldshteyn
diagnosedPlaintiff ashaving,inter alia, degenerative joint disease of the lumbar spine low
back pain.(Tr. 80Q) Plaintiff reported “moderate” pain thatchbeen ongoingbutalsothat her
physical therapy yielded “good result[s].[d{) She didnat report havingheck pain that day. (Tr.
802.) Dr. Goldsiteyn prescribed physical therapy, pain management consultation, and a
Transcutaneous Electrichllerve Stimulation (TENS) unit.!’ (Id.) On February 10, 2014he
saw Plaintiff agin for moderate to severe Idack pain and note@laintiff’s failure tocomplete
the last course of physical therapyTr.(846.) Upon the referral of Dr.Goldshteyn, Plaintiff
resumedphysical therpy for her lowback pain secondary to degenerative disc disease and
degenerave joint diseasgand was seen five times in February and March 201Zr. 865-92,
90846, 97289, 996-1007.) Over the course of the treatment, Plaintiff presented with generally
decreasing levels of pain, areported that therapy provided somemediaterelief. (d.)

4, Emergency Care aHMC

Plaintiff went tothe emergency room at JHMC on two other occasi@mewas adnitted
for bronchitison November 18, 2014. (Tr. 505, 632.) Dr. Opesal an internal medicine

physician observed coughing, chest tightness, shortness of breath, wheezing, and chest pain. (Tr.

16 These visits occurred on October 14, October 24, October 30, and November 8, 2013.

17 A Transcutaneous Electrical Nerve Stimulation (TENS) beips prevent pain signals
from reachinghe brain by sending stimulating pulses across the skin and along the nerve strands.
THE ORIGINAL TENS UNITS, https://www.tensunits.com/ (last visited July 11, 2017).

18 These visits occurred on February 12, March 3, March 5, March 24, and March 27, 2014.
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631.) A chest Xray showed no acute pathology. (Tr. 63Blpintiff was treated witlalbuterol

and discharged theext day. (Tr. 631-32.) On January 8, 2015, Plaintiff returned after hitting her

head from a slip and fall, and reported left knee pain, muscular pain on the left side akher ne

and dizziness. (Tr. 511, 670.) She was diagnosed with contusion on her left knee and laceration
(Tr. 673.) An examination by Dr. DaviMallin, an internal medicine physiciafoundtenderness

on the head and neck, and decreased range of motion and bony tenderness in the left knee. (Tr.
672) Dr. Mallin ordereda head CT and left knee-pay, bothof which showeco significant
abnormalities. (Tr. 684-85.)

B. Psychological Medical History

With respect to Plaintiff€motional and psychological heal#hewas mainly treated by
Sumini Thomas, a licensed clinical social worker (“LCSVRoxana Korb, CSW, Teresita Rujz
M.D., a psychiatrist, and Pravina Nair, Psy.D., a clinical psychologist.

1. Sumini Thomas, LCSW

On January 25, 201#|aintiff sawsocial workerSumini Thomasat JHMC, foranxiety,
worsening depression, and difficulty sleeping. (Tr.-&87) Thomasdiagnosed Plaintiff with
major depression, notirthatPlaintiff was depressed due to her responsibilit&sg care of her
disabled child, buthat shewas motivated to get better. (Tr. 832.) Psychiatric evaluation and
mediationmanagement were recommendeidi.)

2. Teresita RuizM.D.

On February5, 2014Dr. TeresitaRuiz, apsychiatristadmitted Plaintifto the psyctatric
clinic at RHMCbased omdiagnosis of bipolar and depressive disorders. (TF22@%39) Upon
examnation,Dr. Ruiz assessed recurrent major depresssader (Tr. 901.)Based on a mental
status examination, Dr. Ruiz ted that Plaintiff exhibiteca cooperative and anxious attitude,
depressed mood, and that Plaintiff's orientation, memory, concentration, gknevaedge,
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insight, and judgment were “intact.” (Tr. 90M)aintiff later agreed to tieatment plan ofveekly
individual psychotherapy and monthly medication managemdjit. 539.) At their first
medication management session on Matéh 2014, Dr. Ruiz found Plaintiff to be anxious,
dysthymic?® restless and fidgetyalthough her cognition was grossly intact, and Plaintiff
exhibited good insight and judgment. (Tr. 952.) Dr. Ruiz noted that Plaintiff had been taking
Zoloft, which helped, buélso thather asthma medications might have exacerbated anxiety and
mood symptoms. (Tr. 953.) Although Plaintiff denied manic or psychotic symptoms, R2r. Rui
diagnosedher with recurrent and severe major depressigerder, specified with psychot
behavior. (Tr. 953, 955.) At her next visit on May 1, 2014, Plaintiff presented with anxious and
dysthymic mood. (Tr. 1057.) She had stopped Zoloft without tapering off. (Tr. 1D88Ruiz
advised her to taper off before starting Cymbalta, wkiek given to manage her bodily pain

(Id.) Plaintiff missed her appointments with Dr. Ruiz on May 20, 2014 and January 8, 2015. (Tr.
559, 621.)

3. Roxana Korb, LCSW

Shortly after Plaintiff was admitted to the psychiatric clisiogial workerRoxanaKorb,
at JHMC, conducted a thidyay admission review. (Tr. 549.) Korb concluded that admission
was appropriate given Plaintiff's age and diagnosis of recurrent major sieprdssorder. (Tr.
550.) She also opined that Plaintiff had difficulty“@ccupational Enctioning” and“Daily

Activities/Social Skills” (Id.)

19 Dysthymic disorder refers to a “chronic disturbance of mood characterizeaildy
depression or loss of interest in usual activitid3y'sthymic ODsorder, STEDMAN’S MEDICAL
DICTIONARY 259940.
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4. Pravina Naiy PsyD.

Pursuant to Dr. Ruiz’'s treatment plan, Plaintiff started psychotheragh w
Dr. PravinaNair, apsychologistpn March 26, 2014. (Tr. 965.) Plaintiff presentethwauthymic
mood® and the session focused on building rapport and understanding the nature of her problems.
(Tr. 966.) Shereturned four times in April 2014 and twice in May 2G14(Tr. 100851, 1066-
89.) On each occasion, Dr. Nair observed euthymicdnaad Plaintiff reported feeling
increasingly overwhelmed by family stressof¢d.) For example, o April 16, 2014, Plaintiff
reportedthat she wanted to be more productive and reported hbaeieg feeling tearful for the
past couple daydue to unacomplished responsibilities(Tr. 1024.) On June 25, 2014, in a
treatment plan reviewDrs. Ruizand Nair concludedhatalthough Plaintiff's’ overall mood and
energy hadmproved,Plaintiff continued to feel overwhelmed and depressed when faced with
psychosocial stressors, and that Plainté@@uired continued treatment for major depression
disorder. (Tr.569-70.) Drs. Ruiz and Nair reached similar conclusions inxhtsvodreatment
plan reviewsdatedSeptember 25, 2014 and December 24, 26didjng that Plaintifivas making
progress, buthat continued treatmentas necessary (Tr. 580, 609.) On December 2014,
Plaintiff missed her appointmertiut shereported thashe was doing well and could return the

next week. (Tr. 599.)

20 Euthymia refers to “moderation of mood, not manic or depresseéuthymia
STEDMAN’'S MEDICAL DICTIONARY 307600

21 These visits occurred on April 8, April 16, April 21, April 28, May 7, and May 19, 2014.
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C. Consultative Examiners

1. Brian Wosnitzer, M.D.

Dr. Brian Wosnitzer, a nuclear medicine specialjstonducted an internal medical
consultative physical examinatiaf Plaintiff on September 13, 2013. (Tr. 450.) Plaintiff's
chief complaints were lower back pain, asthma, migraine headaches, depres§tén, (S&as
syndrome, anemia, and left hip pain. (Tr. 455.) She reported to getting approxifivate
headaches per monémd that they caused nausea and vomiting. (Tr. 455) 459.Wosnitzer
observed that Plaintiff's gait was normal but slow, and that she had no prohtem ge and off
the exam table. (Tr. 457.) Plaintiff declined to walk on her heels and toes or squat due to back
pain. (d.) Dr. Wosniter noted that Plaintiff's cervical spine showed full flexion, extension,
bilateral lateral flexion, and full bilateral rotary movement. ¢B8.) She had limiteffiexion, in
her lumbar spine, due to lower back paitherwise,she had full extensionateral flexion, and
rotary movements. I¢l.) Plaintiff reported lower back pain at 50 degrees with supine bilateral
straight leg raistest. (d.) She also had full range of motion of hips, knees, and ankles bilaterally,
and her joints were stable, non-tender, and did not exhibit redness, heat, or swelljng. (

Dr. Wosnitzer also conducted a mental status screen. (F5@b8Henoted that Plaintiff
was dressed appropriately, maintained good eye coatalzppeared oriented in all spherd®re
wasno evidence of impaired judgment or significant memory impairmedf) Plaintiff's affect
was normal, according to Dr. Wosnitzer. (Tr. 458fjer performing goulmonary function test

he found that Plaintiff had low vital capacity, possibly duedstriction of lung volumé? (Tr.

22 Plaintiff's FEV1 was 71% of predicted value. (Tr. 462BEV1” is a regular part of
pulmonary function tests. It stands for forced expiratory volume in 1 second allieayusually
considered abnormal if it is less than 80% of the patient’s predicted value.oFbenethis case,
Plaintiff's value of 71% would usually be considered abnorRalmonary Function Tests
MEDLINEPLUS, https://medlineplus.gov/ency/article/003853.htm (last dsiely 5, 2017).
Forced vital capacity is the amount of air a patient exhales during a FE\Ftesed Expiratory
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461-62.) Dr. Wosnitzer opined that Plaintiff should avoid dust, allergens and heavy exertiona
activities. (Tr. 459.)He alsoopinedthat Plaintiff wasnodeately limited in prolonged walking,
climbing, bending, and heavy lifting due to Idack and left hip pain.ld.) He found Plaintiff

to be onlymildly limited in daily activities due to migraine headaches

2. Michael Kushner, Ph.D.

On the same dayf herconsultative examination with Dr. WosnitzBtaintiff alsoreceived
a consultative psychiatric evaluation Dy. Michael Kushner a psychologist. (Tr. 4483.) Dr.
Kushner diagnosed depressive disorder and anxiety disorder. (Tr. 452.) He othsetRiachtiff
had a responsive and cooperative demeanor, and that her manner of relating, sisciahdkil
overall presentation were “adequate.” (Tr. 458t)the evaluation, Plaintifivalked with a cane,
was “mostly well groomed,” and maintained appraf@ieye contact. Id.) Plaintiff had a
somewhat agitated affect and exhibited neutral motl) Or. Kushner found Plaintiff to have
impaired attention and concentration, somewhat impaired recent and remote miahsoignsl
an average level of intettual functioning. (Tr. 451.)

In his medical source statement, Dr. Kushner opined that Plaintiff was not limied in
capacity to follow and understand simple instructionpgtdorm simple tasksdependentlyand
to make appropriate decisionsld.] However, she was moderately limited in maintaining
attention and concentration, asdehad mild to moderate limitations in maintaining a regular
schedule, learning new tasks, and performing complex tasks under supeniigiprMdreover,
Plaintiff was moderately limited in her ability to relate with others and cope watsst(Tr. 452

52) Dr. Kushner concluded that these limitations were caused bgosststent with Plaintiff's

Voume and Forced Vital CapacityWVeBMD, http://www.webmd.comlung/tc/forcedexpiratory
volume-andforcedvital-capacitytopic-overview (last visited August 1, 2017).
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psychiatricproblems, buthat they wereot significant enough to interfevath Plaintiff's ability
to function on a daily basis. (Tr. 452.)

3. P. Kennedyalsh M.D. and A. Nwafor, SDM

On September 25, 201Blaintiff was evaluated bRr. P. KennedyWalsh,a consultative
psychiatrist, and also by A. Nwafoa, State agencylisability analyst® (Tr. 14253.) Dr.
KennedyWalsh assesal Plaintiff's mental limitations, and Nwafassesse®laintiff's physical
capacity.(Sedad.) Basedon the reports of Drs. Kushner and Wosnitzer and also loasgaktions
of Plaintiff's medical records from JHMGvhich did not include any opinion evidendat.
KennedyWalsh and Nwafoconcluded that Plaintiff was restricted to sedentary work, buhaias
disabled®® (Tr. 14445, 14748 152) Dr. KennedyWalsh found that Plaintiff had severe
medically determinable impairmennhamely impairments in the categories of osteoarthrosis and
allied disorders and affective disorders. (Tr.-24&) While Plaintiff's spine and affective
disorders were severtheydid not meet oequalanyListings. (Tr. 146.) Dr. Kennedy/alsh
made the following mental residual functional capacity assessment: Plaagtilifitations as to
her capacity to understand and rememb@n. 149-50.) Specifically, Plaintiffhad moderate
limitationsin herability to remember locations and welike procedures and to understand and
remember detailed instructiondd.j Plaintiff also had moderate limitations in her ability to carry
out very short and simple instructionfgllow detailed instructions; maintain attention and

concentration for extended periods; perform activities within a schedule, maretgular

23The Court notes that P. KenneWalsh is a psychiatrist, based on the specialty code of
37 notated next to her nam8eehttps://secure.ssa.gov/poms.nsf/Inx/0424501004.

24 This determination was made based on the following evidence: two consultative exper
reports, two reports from JHMC received on July 19, 2013 and August 7, 2013, aratta rep
identified as “ADL’s.” (Tr. 14445.) Five additional requests for evidence, including one to Dr.
Dovnarsky, were made; however, it is unclear if the evidence was ever received
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attendance, and be punctual within customary tolerances; sustain an ordinary rotng wi
special supervision; work in coordination wihin proximity to others without being distracted
by them complete a normal workday and workweek without interruptions from psycholggical
based symptoms; and to perform at a consistent pace without an unreasonable numbethand leng
of rest periods. (T 150.) Moreover, Plaintiff was moderately limited in her ability to interact
appropriately with the general public and to accept instructions and respond apgsopoiat
criticism from supervisors.ld.)

The State agency disability analysiyvafor, SDM, foundthat Plaintiff had the physical
RFC to occasionally lift ten pounds, stand or walk for two hours, and sit for six hoursigh&n e
hour day. (Tr. 148.)He alsoopined that Plaintiff was to avoid all exposures to environmental
irritants, but had no limitations as to pushing and pulling. (Tr—48§ Plaintiff's claims
regarding symptoms were found to drdy “partially credible” because she did not fully explai
her symptoms, and the treatments did not corroborate her complaints. (Tr. 147.)

V. The Hearing

At the hearingALJ Hoppenfeld heartestimony from Plaintiffwho was represented by a
non-attorney representative Nina Radiu from the New York City HumanowRess
Administration’s Disability Services Prograrand also fronDr. Chukwuemeka Efobia board
certified psychiatrist anthe psychological experand Andrew PasternakM.A., a vocational
expert (Tr.31-32, 197-200.)

A. Plaintiff’'s Testimony

At the heaing, Plaintiff testified as follows: Plaintiff, a single mothkves with three of
her children, one of whom is disabled and tex®bral palsy, developmental delay, and a seizure

disorder. (Tr. 4344, 46.) She had completed school up to the tenth grade of high school. (Tr.
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52.) In 2000, she worked asparttime census workein 2007,for about six monthshe had a
parttime position sorting mail(Tr. 54-55.)

Plaintiff had gone to a hospital on fieecasions: on June 10, 2013, for a dog bite on her
left knee andbsequent infection (Tr. 684), another tinein 2014 for chest pain (Tr. 662); in
May 2014 for hip painTr. 83); on November 02014, for coughing and wheezing (Tr-89);
andon January 8, 2015, the day before the hearing, for a fall with injury to her head and left knee
(Tr. 56-58). Plaintiff stated that it was hard to go anywhere because if she sat in a certaireway s
would “stay stuck,” and if she stood up, her back would hint. 75))

Shefirst sought psychiatric care in 20b@t she stopped going to her sessions bechese
was uncomfortable wither therapistbeingswitched many timelsy the medical center(Tr. 67
70.) In 204, she started seeing DPravina Naif® her psychologist,because she became
depressediue toher back pain and inability to take care of her son the way she used to before
being injured by the dog bitg(Tr. 70—71.) Thereafter, shesawDr. Nair every week (Tr. 76.)
She was also seeing Oreresita Ruizher psychiatrist, once a month. (Tr. 7Blpintiff testified
to having dfficulty falling asleepand concentratingand poor memory. (Tr. 73-75, 78.)

Plaintiff's mother, older son, and daughstiopped and cleaned the house, andaiimdy
mostly ordeed takeout meals (Tr. 80-82.) Shehad no friendsalthoughshe hadyoneto church
for the first timethe previousSunday. (Tr. 77) She hd developed a tendency to become
“uncomfortable fast,” and avoed speaking to peoplen thephone—even her mother. (Tr. 79.)
She spehmost of her time in her roomld() A homeaidecame to help take care of Plaintiff's

son but Plaintiffwas not allowed to leave the child alone with the home aide. (Tr. 79-80.)

25 Plaintiff's testimony was slightly inaccurate with respect to Dr. Ndirst name and
when she started seeing her. While Plaintiff testified to starting her trdatntlerDr. Nair in
2013, the record indicates that she commenced treatment with Dr. Nair in 3@duprap. 16.)
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Plaintiff couldwalk one bbck withoutcoughing aneéxperiencingpack pain.(Tr.82.) She
required a cane to preverter fromfalling. (Id.) She generally avoidedgoing outside alone
because of the possibility of fallingTr( 83) She couldstand fo ten to fifteen minutesd.), but
could notkneeldue to her left knee paifir. 87). Plaintiff helpedherdisabledson dress before
school,picked up after him“whatever [shecould little by little,” and triedto keeptrack of her
appointments with the help of alarms on her phdiie. 91)

She wouldget headaches at least three to four times a month, which ondgasions
caused her to throw up. (Tr. 93She hal found Excedrin to be helpful fahe headaches.Id.)
Heranemia, which made her cold and weass treated witkitamin B12 complex (Tr. 94-95.)
Her back pain and stiff neck were at the intensity level of 10/10 at the hearing. {97.)96
Plaintiff had a TENS unit, which she normallyse at all times but shedid not bringit to the
hearing lecause she was unsure as to whether it would be allowed in the courifiou84--85.)
Throughout the hearing, Plaintiff had to stand and stretch due to physical pain. (Tr. 65, 98, 119.)

B. Testimony of State Agency Psychiatrist Expert, Chukwuemeka Efobiy.D.

Dr. Chukwuemeka Efoba board certified psychiatrigestified as an experoplelybased
medical records from RHFM from October 20, 2011 to July 29, 284Bibit 2F andreports by
consultative physicians Dr. Kushner and Dr. Wosnitzer (Exhibit 5F). None ofré@welsvere
from Plaintiff's treatingpsychiatristor psychologist (Tr. 99) Dr. Efobi observed that Plaintiff
was evaluatedot have normal mood and affect accordingeight visitrecords (Tr. 10103.)
Disagreeing withDr. Kushney the consultative psychologist whdiagnosed Plaintiff with
depressive disorder and anxiety disorder, Dr. Efobi opined that Plaintifhtetjusstment disorder
with mixed emotion.(Tr. 104) Dr. Efobi concluded that Plaintiff's mental impairment was not
severe. (Id.) He noted thatPlaintiff exhibitedno decompensationgTr. 105) With respect to

Plaintiff's mental capacities, Dr. Efobpined that Plaintiff hachoderate limitation only as to the
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social aspect, which was caused by-gafation. (Tr. 105-06.) He opined that the limitatien
associated with other aspects, such as concentraticactinties of daily livingwere mild. (Tr.
104, 106—-07.)On crossexaminationPlaintiff's representativasked Dr. Efobi whether Head
consideredr. Kushner’s September 13, 2013 opiniomuafderateasopposed to mildjmitation
in concentration in Exhibit 5Before concluding that Riiff had minimal limitation as to
concentration (Tr. 108-09.) Based on the transcript, it is not entirely cleaatwbr. Efobi’s
response was. While Dr. Efol@spondedhat he “did note” and “saw” Dr. Kushner’s opinion,
the rest of the testimony was not recorded as it was inaudible. (Tr.\40@nN the representative
attempted to ask, what appears to be, a folipvguestion, the ALJ interjected by saying, “Okay.
That’'s argumentative, he [Dr. Efobi] considered it, but he didn't feel it was sug@trtiee time
(Id.) Then, the ALJ stated that Dr. Efobi’'s opinibadmuch greater weigtihan Dr. Kushner’'s
opinion because Dr. Efolis a Board Certified psychiatrist, while Dr. Kushner is a psychologist.
(Tr. 109-10.) The ALJ alsoasked Dr. Efobabout Plaintiff's ability to follommore than one or
two directionsto which Dr. Efobi began to answer, “[Plaintiff] should be able.to,” but was
unable to give a complete answer because the ALJ interjected and answengd baestion by
saying, “Yes?Okay. All right.” (Tr. 107.)

The ALJ also noted that Dr. Efobi’s testimony “is going to be subject [tooayidecause
[they had] to get [additional] records from [Plaintiff's] current treatingcpgatrist,” which was
not part of the record at the time of the hearing. (Tr. 1Bibyever,Dr. Efobi’s opiniondid not
change even &t he had the opportunity to revietve additional medical records Plaintiff
submittedafter the hearing, which included the records of Plaintiff's treating psyishiand

psychologist. (Tr. 22.)
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C. Testimony of Vocational Expert, Andrew Pasternak

Vocational expert (“VE”) Andrew Pasterngéstified at Plaintiff's hearing Classifying
Plaintiff's previous work as a survey worker and mail clerk, the VE nbitthie jobs were light
and unskilled with a specific vocationakeparation*SVP”) of 2.26 (Tr. 116-17.) The ALJfirst
asked the VHEo assume an individual of Plaintiff's aderty-four, and her education, who could
pefform a full range of light work. (Tr. 117.) The VE testified that such an individual could
perform both of Plaintiff's previous jobs. Next, the ALJ asked the VE to conaidecond
hypothetical person with the same limitations, but with the added limitation that tha petdd
perform only sedentary work. (Tr. 1418.) The VE testified that such a person would not be
able toperform Plaintiff's previous jobs. (Tr. 118.) The ALJ then asked the VE to consided a thi
hypothetical person with the same limitations as the second hypothetitathoalso required
limited to minimal contact with cavorkers. [d.) The VE responded that such a person would be
capable of working aslanse irserter, document prepayand film inpector (Tr. 118-19) Then,
the ALJ asked the VE, for the fourth hypothetical, to assume the same limitatitres thed
hypothetical, buto addthe limitation that the job had to k@mple, routine, repetitive, and lew
stress witiminimal decisioAmaking involved.(Tr. 119-20.) The VE testified that Plaintiff could
perform the previously identified jobs. (Tr. 12@)nally, the VE testified thaf the exertional
level was light, rather than sedentary, then such an individual could perform the joleswdflass
of hospital products, garment sorter, and inspector. (T~=22) Taking into consideration

Plaintiff's asthma, the VE notetthat all of the jobs he mentioned would bieee ofrespiratory

26 Specific Vocational Preparation “is dieéd as the amount of lapsed time required by a
typical worker to learn the techniques, acquire the information, and developitie fi@eded for
average performance in a specificqwbrker situation.”O’Dell v. Colvin No. 16CV-368 (AJP),
2016 WL 6882861, &0 n.17 (S.D.N.Y. Nov. 22, 2016) (quotitgS. Dep't of LaborDictionary
of Occupational Title&\ppendix C (4th ed. 199})
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irritants. (Tr.121-28.) The VE also testified that a person with moderate limitations with respect
to prolonged walking, climbing, and bending, and heavy lifting due to back and hip pain dbuld sti
perform all of the jobs identified. (Tr. 1280.) Furthermore, the VE testifigtiat Plaintiff could
“absolutely”’performall of thejobshe had mentioneeven assuming that Plaintiff had the mental
limitationsdeterminedy Dr. Kushneri.e., moderateimitations in terms of maintaining attention
and concentration, maintaining a regular schedule, learning new tasks, and perfamyuhexc
tasks under supervision. (Tr. 130-3Hdwever, Plaintiff would not be able to hold any of these
jobs if she had to be absent once a week, or four times a month. (Tr. 132.)

D. Supplementation of the Record

TheALJ held the record opeagdmitted additional evidence relating to Plaintiff’'s medical
care, provided that evidence to Dr. Efobi, the medical expert, and gave Plaimifpartunity to
request a supplemental hearing and eexssnine Dr. Efobiagain (Tr. 59, 32324, 1092.)
According to the record, Plaintiff did not seek a supplemental hearing.

VI. The ALJ's Decision

On September 17, 2015, the ALJ issued a decigagidg Plaintiff's applicatiotbased on
the fivestep analysis required by 20 C.F.R. 8§ 416.920(a). (F2a.D) At step one, the ALJ found
that Plaintiffhad not engageid substantial gainful activitgince May 8, 2013(Tr. 12.) At step
two, the ALJ found thatPlaintiff suffered fromthe following impairmentshat in combination,
are severedegenerative disease of the lumbar spine, asthma/allergies, and adjustoweler di
(Id.) However,the ALJfoundthatPlaintiff's conditions ofanemia, migraine, left hip pain, and
left knee pain were not sever€lr. 12-13.) At step three, the ALJ found that none of the above
impairments on their own or in combinatiomet or medically equaleahy of theListings (Tr.

13-14.)
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The ALJ found thaPlaintiff has the RFC to perform light wofkbut islimited to simple,
routine, and minimal decisiemaking jobsknown as lowstress work, and jobs involvimginimal
interaction with coworkergiven her adjustment disordeFhe ALJ also founthat Plainiff should
be limited to work areas free of respiratory irritagiteen her asthma(Tr. 14.) Overall, the ALJ
found thatPlaintiff s medically determinable impairments could not reasonably be expected to
cause the alleged symptoms and tlaintiff's statements concerning the intensity, persistence
and limiting effects of these symptoms are not supported by the medical recor®2.§TIn
determining Plaintiff's RFC, the ALJ held that Plaintiff's complaint about her physical
impairments, includingpack painjeft kneeandleft hip pain, and migraines, was not supported by
objective evidence. (Tr. £20) As for mental impairmentshe ALJfound thatthe result of
Plaintiff's mental impairments was merely that she was lintibesimple, routine, ahminimal
decisionmaking jobsthat involve minimal interaction with coworkers In reaching this
conclusion, the ALJ gavagnificant weight to Dr. Efobi’s testimoniy which he opined that the
records indicate Plaintiff’'s consistent improvememnér thecourse of 2014ndPlaintiff's good
spirits. (Tr. 2122.) The ALJ did not give controlling weigahdgaveonly “somé& weightto the
opinion of Dr. Kushner, Plaintiff's consultative psychologist, noting that it was “not kivavat,
if any, medical evidece was offered to him for his perusal and it appear[ed] some of his findings
were based upon [Plaintiff's] subjective complaints.” (Tr. 22) 24/ith the exception of Dr.
Wosnitzer's assessment of limitation due to asthh@ALJ gave limited weight tthe opiniors
of: (1) Plaintiff's treating physician, Dr. Cruz, who opined that Plaintiff was unibieork due

to hip and back painf2) the consultative physicia®r. Wosnitzer, who opirgethat Plaintiff had

27 Specifically, she found that Plaintiff was capable of standing, sitting, andlking for
six hours in an eight hour day and occasionally lifting twenty pounds. (Tr. 14.)
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moderate limitation in prolonged walking, climbing, bending, and heavy lifting, and mil
limitation in daly activities from migraines five times a mon#md(3) Dr. Navarro, who opined
that Plaintiff wadimitedin multiple exertional, postural, cognitive, and environmental ar@as.
23-24.) There was no mention of howchweight,if any, was given to the medical opini®iof
Plaintiff's treating sourcesDr. Ruiz and Nair, or the consultative psychiatrist, DKennedy
Walsh. Additionally, in rejecting Plaintiff's claims as to her symptoms, the ALJ notedtRfain
poor work history prior to her medical conditions, and her reported actjgtiels as dancing and
initiating a lawsuit (Tr. 22)

Having determined that Plaintiff retained the RFC to perform light vasrélefined ir20
C.F.R. 416.967(b)but was limited to low-stress workinvolving minimal interaction with
coworkersandfree of respiratory irritant€lr. 14), the ALJ concludedt step fourthat Plaintiff
was unable to meet the exertional demands of her past relevant work as avsukegyand a malil
clerk. (Tr. 24.) At step five relying on theVE’s testimony,the ALJ concluded that theveas a
significant number of existing jobs the national economiyat Plaintif could perform, such as
an assembly worker (hse inserter), document preparer, assembler of hospital products, garment
sorter, orinspector (Tr. 24-25.)

DISCUSSION
Standard of Review
A. Judicial Review

Unsuccessful claimants for disability benefits under the Social Se@ugit{the “Act”)
may bring an action in federal district court seeking judicial revieth@fCommissioner’s denial
of their benefits “within sixty days after the mailing . . . of notice of such agci within such
further time as the Commissioner of Social Siggumay allow.” 42 U.S.C. 8§ 405(gaccord42
U.S.C. 81383(c)(3). In reviewing a final decision of the Commissioner, the Court’s duty “is
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limited to determining whether tH&SAs conclusions were supported by substantial evidence in
the record and wetgased on a correct legal standard@dlavera v. Astrug697 F.3d 145, 151 (2d
Cir. 2012)(quotingLamay v. Comm’r of Soc. Sg662 F.3d 503, 507 (2d Cir. 2009)pubstantial
evidence is more than a mere scintiltaneans such relevant evidence asasonable mind might
accept as adequate to support a conclusi@elian v. Astrue708 F.3d 409, 417 (2d Cir. 2013)
(quotingRichardson v. Peraleg02 U.S. 389, 401 (1971) (alterations and internal quotation marks
omitted)). In determining whether the Commissioner’'s findings were based omrdi#bst
evidence, the Court must ascertain that the agency considered all evideachimgrés findings.

20 C.F.R. 8 404.1520(3Moreover, the Court “is required to examine the entire record, including
contradictory evidence and evidence from which conflicting inferences can m.tr&elian

708 F.3d at 417internal citation omitted). However, “it is up to the agency, and not this court, to
weigh the conflicting evidence in the recordClark v. Comm’rof Soc. Sec143 F.3d 115, 118

(2d Cir. 1998). In any case, if there is substantial evidence in the record to support the
Commissioner’s findings as to any fact, they are conclusive and must be upheldS.@28U
405(g);see also Cichocki v. Astru@29 F.3d 172, 175-76 (2d Cir. 2013).

In addition to its authority to affirm, modify, or reverse a final decision, the Goayt
remand the case for the ALJ to further develop the record, resolve conflicts and aeshigui
elucidate his or her rationale42 U.S.C.8§ 405(g);see also Grace. Astruge No. 11CV-9162
(ALC), 2013 WL 4010271, at *14 (S.D.N.Y. July 1, 20{&jopting report and recommendation)
Cutler v. Weinbergers516 F.2d1282, 1285 (2d Cir. 1975) (suggesting that courts tend to remand
when relevant evidence “was not explicitly weiglaedconsidered by [thagency, although such
consideration was necessary to a just determination of a claimant’s appli¢atemal ctations

omitted).
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B. Eligibility Standard for Social Security Disability Benefits

Claimants must be dibled within the meaning dlie Act to receive benefitdDisability
is established by an inability “to engage in any substantial gainful activitedsm of any
medically determinable physical or mental impairment . . . which has lastad be expected to
last for a contiuous period of not less than 12 months.” 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3).
Such disability must result “from anatomical, physiological, or psychologicalratalities which
are demonstrable by medically acceptable clinical and laboratory dimgtexdiniques.” 42
U.S.C. 88 423(dB), 1382c(a)(3)(D). The claimant must prove that the impairment is “of such
severity that [theclaimant] is not only unable to do [his or her] previous work but cannot,
considering [his or her] age, education, and work experience, engage in any othemtislibst
gainful work which exists in the national economy.” 42 U.S.C. 88 423(d)(2)(A), 1382¢B)

Under the Act's regulations, the ALJ must follow a fstep process to determine if a
claimant is disabledThe inquiry ends if at any step the ALJ determines that the claimant is either
disabled or not disabled. The claimant bears the burden of proof in the first four steps in the
inquiry; the Commissioner bears the burden in the final siefaverg 697 F.3dat151. First, if
the ALJ finds that the claimant is currently engaged in “substantial gainfuityttiie claimant
is not disabled. 20 C.F.R. § 404.15204x()).

If the claimant is not so engaged, at step, tine ALJ determines whether the claimant
suffers from a medical impairment, or a combination of impairments, that is “senetfedt it
“significantly limits [the claimans] physical or mental ability to do basic work activities.” 20
C.F.R. 88 404.1520(a)(4)(ii), 404.1520(c). Such activities include physical functions such as
walking and sitting, capacities of seeing and hearing, mental abilities sughdasstanding
instructions, as well as social interactions in the work settthge20 C.F.R. § 416.9%b). To

prove severity of the impairment, the claimant must present evidence fromtédaeepedical
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sourcedhat reflect judgments about the nature and severitywfigagpairment(s) . ” 20 C.F.R.
§ 416.927a)(1), see als®0 C.F.R. § 416.913(a)The ALJCommissions required to “consider
the combined effect of allf [the claimant’s] impairmentsBurgin v. Astrue348 F App’x. 646,
647 (2d Cir. 2009) (internal quotations omitted), but not the claimant’s age, education, and work
experience. 20 C.F.R§816.920(a)(4)416.920(c) If the impairment is not severe, the claimant
is not disabled. 20 C.F.R. 88 404.1520(a)(4)(ii), 416©20

If the impairment is seere and meets the Act’s twelmeonth duration requirement, the
ALJ proceeds to step three, which considers whether the impairment meets &r aqual
impairment listedn 20 C.F.R. Part 404, Subpart P, Appendix 1 (“the Listings”). 20 C.F.R. 88
404.1520(a)(iii), 416.920(a)(4)(iii);see als®0 C.F.Rpt. 404,Subpart PApp. 1. If the ALJ
finds a listed impairment or an equivalent, the claimanpes sedisabled. 20 C.F.R. &8
404.1520(d), 416.920(d).

If the claimant does not have a listed impairm#rg,ALJ then determindbe claimant’s
“residual functional capacity” (“RFC”), which fshe most [a claimant] castill do despite [his or
her medical] limitations.” 20 C.F.R. 8§ 404.1545(3)(TThe ALJ must consider all medically
determinable impairmest“and any related symptoms . . . [which] may cause physical and mental
limitations that affect what [the claimant] can daiwork setting—*“severe” or not—in finding
the RFC. Id. Then,in step four, the ALJs to use the RFC determination to detemnihthe
claimant has the RFC to perform “past relevant work.” 20 C.F&R.484.1520a)(4)(iv),
404.1520(e) If the claimant has the RFC sulfficient to perform past work, he or she is noedisabl
20 C.F.R. 88 404.1520(f), 404.156Q(bPtherwise, the ALJ proceeds to step five, where the
burden shifts to the ALJ to demonstrate that the claimant has the capacity cinpettier

substantial gainful work available in the national economy, given the claim@Rty age,
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education, and work experience. 20 C.F.R. 8§ 404.1520(a)(4)(v). If not, the claimant isddisabl
and entitled to benefits.Id()

Il. Analysis

Plaintiff contends that the ALJ erred:by1) failing to consider all of Plaintiff's severe
impairments at step two of her analy$®) incorrectly concluding that Plaintiff's left knee and
hip pain were unsubstantiated by objective findjr{8sfailing to addressinglaintiff’'s neck pain
(4) concluding that Plaintiff had adjustmettisorder,rather than major depressive disorderd
(5) failing to evaluate Plaintiff's complaints of chronic paRlaintiff also contends th#te ALJ’s
RFC determination was not supported by substantial evident#hat the ALJ failed to adequately
develop the recordEach of these argumens$saddressedn turn, below.

A. Severity Determination

At Step Two, the ALJ must determine whether the claimant has an impairment, or a
combinationof impairments, that is sevelies., imposes more thatle minimidimitations on the
ability to peform any basic worlactivities,and meets the durational requirement. 20 C.F.R. 88
404.1520(a)(4)(ii), 416.920(a)(4)(ii); 20 C.F.R. 88 404.1521, 416.921. The Second Circuit has
held that this step is limited to screening datminimisclaims. ParkerGrose v. Astrue462F.
App’x 16, 17 (2d Cir. 2012) (summary order) (citibgkon v. Shalala54 F.3d 1019, 1030 (2d
Cir. 1995)). However, théfhere presence of a disease or impairment, or establishing that a person
has beeriagnosed or treatl for a disease or impairmerd’not, by itself, sfiicient to render a
condition severg.” Calixte v. Colvin No. 14CV-5654 (MKB), 2016 WL 1306533, at *22
(E.D.N.Y. Mar. 31, 2016) (quotinGoleman v. Shalala95 F. Supp. 50, 53 (S.D.N.Y. 1995)).
“Where an ALJ excludes certaimparments from the list of severe impairments at the
second step, any such error is harmless where the ALJ identifies other isgvairments such

that the analysis proceeds and the ALJ considers the effects of the omitteanenpsiduring
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subsequent stef Id. at *23 (collecting cases and finding harmless error where the ALJ did not
mention PTSD at the second step, instead finding Plaintiff’'s major depressivdediser alia,

to be severandconsideing PTSD diagnosis in subsequent stepsgalso O’Connell v. Colvin

558 F. App’x 63, 65 (2d Cir. 2014) (holding that any error due to ALJ’s exclusion of claimant’s
knee injury as a severe impairment was harmless because ALJ identified othelirs@airments

and considered the knee injury in subsequent steps). Nevertheless, where an AlsiGnest

an impairment from the list of severe impairments is not supported by substaialégiogvand

the ALJ fails to account for functional limitations associated with the excludedrimgrd in
determning the claimant’s RFC, remand for further administrative proceeding is ajgeodee
ParkerGrose 462 F. App'xat 17 (“[The claimant’s] case must be remanded for further
administrative proceedings, because the ALJ's finding that [the claimamisdlically
determinable mental impairment of depression is nonsevere,’” is not supportedstgnsal
evidence and the Commissioner failed to account for any functional limitatisosiatsd with

[the claimant’s] depression when determining her residual functional capacity.

Here, he ALJfound that althougtrlaintiff's various physical and mentahpairmens,
considered individually, wenaot severe, there was a severe combination of degenerative disease
of the lumbarspine, asthma/allergies, aadjustment disorder(Tr. 12.) At the same time he
ALJ determinedthat Plaintiff's anemia, migraines, left hip pain, and left knee ,peither
individually or in combination with other impairmentsere not severe.ld.) Plaintiff contends
that the ALJ failed to consider théull medical record and committed error in cartthg that
Plaintiff's neck left knee and hip pain, and major depressive disorder were not severe. (Bkt. 16

1 at 25-26) The Commissioner asserts that, because the ALJ igeldtfier severe impairments
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at steptwo and proceeded with the sequential evaluation, any error in the ALJ’'s analysas in t
second step was harmless.

For the reasondiscussedbelow, the Court finds that the ALJ’s conclusion at step two that
Plaintiff's left hip and left knee pain did not meet the requidé&eninimidevel of severity, even
if erroneous, was harmless. Howetbg ALJ'sfailure toaddres#$laintiff's neck pairat step two
was not harmless error, and warrants remand. In addition, althbegklLtladdressed Plaintiff's
non-exertional, mental impairmenits determining her RFGhe ALJ’sfinding that Paintiff had
adjustment disorderrather than major depressive disoreés also ground for remarizecause,
as discussed belowhe menthRFC determination was not supported by substantial evidence.

1. Plaintiff's Neck Pain

In response to Plaintiff's contention thie ALJfailed to address Plaintiff's neck pathe
Commissioner argues that the ALJ did not commit an etr@tep two becaudelaintiff only
allegeddepression, back injuries, asthmaad allergies on her SSI application. (Dkt. 23 at 29.)
However,in cases whereourts foundt significant that a claimarttadfailed to allege certain
impairments in his or her application for disability benefiisye wa ample evidence in the record
indicating that the claimant did not suffer from the impairment that the claimant failed tomentio
in the application.SeeSantos v. Astrye2-CV-2075 (JGK), 2013 WL 5462337, at *5 (S.D.N.Y.
Sept. 30, 2013)cpllecting cases) Furthermorethe ALJ is required to consider impairments a
claimant allegesr those “about which [the ALJ] receijg evidence.” 20 C.F.R£04.1512(a)(1).
Therefore, Plaintiff's failure to allegesnk pain on her applicatiaioes nonecessarily relievine
ALJ from herduty to take the entire record into consideratiBee Santg2013 WL 5462337, at
*5; Rockwood v. Astrye614 F. Supp. 2d 252, 275 (N.D.N.Y. 200@dopting report and
recommendatin thatrejectedCommissioner’s argument that the ALJ’s failure to give significant

consideration te@laimant’s obesityvas reasonable because claimant did not allege difficulty due
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to obesitywhere the claimargubmitted medical evidence indicating thiatimant was diagnosed
with obesity)

The ALJdid not acknowledge or discuss Plaintiff's neck pamywhere in hedecision
However, the record includes Dr. Dovnarskyiots regardingPlaintiff's neck swelling in
February 2012. (Tr. 1148.Moreover,in two separate letters datédne 4, 2012, and June 10,
2013,Dr. Dovnarksyopinedthat Plaintiffwas unable to work due timter alia, chronic neck pain
(Tr. 441, 418.) Lachhman, the SSA intervegwnoted in July 2013that Plaintiff did not move
her head or neck much. (Tr32) Dr. Ortiz alsadiagnosed Plaintiff to hauveeck pain secondary
to muscle spassin Deember 2013. (Tr. 2040.) Such medical records suggest that neck pain
was an ongoingonditionthat potentially limited Plaintiff's ability to function or work, arttie
ALJ plainly erred by failing to address the condition at step two or any subsequent Sesps.
Booker v. AstrueNo. 07-CV-646 (GLS), 2011 WL 3735808, at *5 (N.D.N.Y. Aug. 24, 2011)
(holding that remand is appropriate because meaningful review was defeatedlgpfasjgecific
finding with respect to one of the claims at step two or any later seeperGrose 462 F.
App’x at 18(finding ALJ’s steptwo error,i.e., concludinghat claimant’snental impairmenias
mild, was not harmlessvhereALJ failed totake these restrictions into account when determining
claimant’'s RFC) Because the ALJ did not address Plaintiff's neck pain in any subsequent step,
the ALJ’s failure to address the medical record pertaining to Plaintiffls p&ia at step twavas
not harmless.

2. Left Kneeand Hip Pain

In concluding that Plaintiff's left knee and hip pain did not meetldmminimigequirement
for severityat step twothe ALJ provideanly a conclusory explanation that “the mediegildence
in [the] record [ ] did not establish [thdte left knee and hip pain] caused more than minimal

limitation in the claimant’s ability to perform basic work activities.” (Tr. 1EQr examplejn
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discussing step two of the analysis, the opinitm@snot mention Dr. Dovnarsky’'s May 13, 2013
notes, which indicated that Plaintiff had tenderness along the knee joint (TriE©%pctor’s

June 11, 2013 notes, which indicated that Plaintiff had numbness in her thigh and hip (Tr. 1759),
or his July 15, 2013 noteshich indicatedthat Plaintiffhaddecreased range of motion, swelling,

and tenderness in her legs after the dog(bite414-15). Nor did the ALJ acknowledge the 2013
letter of Plairtiff's sports medicine specialist, Dr. Crugtating that Plaintifivas unablé¢o work

due tohip and back pain(Tr. 417) Furthermore, the medical record indicates laintiff had

right hip swelling on August 20, 2013 (Tr. 1914), and Dr. Cruz nol@dti®f’s left knee crepitus

and tenderness upon palpation (Tr. 1944).

However, indetermining Plaintiff's RFCthe ALJ did consider this information regarding
Plaintiff's knee and hip pain. The ALJ noted Plaintiff's August 28y of the knee, the
September 2013 internal medicine consultative examination, and October 2013 visit notes
indicating that Plaintiff had left knee crepitus but was otherwise nor(fial.19.) In addressing
Plaintiff's RFC, the ALJ thoroughly discussed the medical recor@ipéng to Plaintiff's left knee
and hip painand explained thathe had minimal limitation in range of motionthe knee and
there was no significant objective findings and only conservative treatmemrféeft hip pain
(SeeTr. 19-20, 23.) Therefore, even assuming that the ALJ erred at stefppyvaoncluding that
Plaintiff's left knee and hip pain were not severe, such error was harrflegSalixte 2016 WL
1306533, at *23.

3. Major Depressive Disorder

The evaluation of mental impairmentdléovs a “special technique” pursuant to 20 C.F.R.
§ 404.152@. See Kohler v. Astry®46 F.3d 260, 265 (2d Cir. 2008) (“Th[e] regulations require
application of a ‘special technique’ at the second and third steps of thetdfy&ramework [ ] and

at eacHevel of administrative review(internal citations omittegl) This technique requires “the
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reviewing authority to determine first whether [a] claimant has a medicallymetdle mental
impairment, [and if] there is such impairment, the reviewing @aitthmust rate the degree of
functional limitation resulting from the impairment(s) in accordance with pghgtaof the
regulations, which specifies four broad functional areas: (1) actiafiesily living; (2) social
functioning; (3) concentrationpersistence, or pace; and (4) episodes of decompensation.”
Hernandez v. Astry@&14 F.Supp.2d 168, 18081 (E.D.N.Y. 2011) (internal quotation marks and
citations omitted)see20 C.F.R. §8 404.1520a(b), (€0 C.F.R. 88§ 416.920a(b), (&.

Plaintiff asserts that the ALJ committed reversible eorofailing to consider Plaintiff's
diagnosis of major depressive disorder as a severe impaiandnbyconcludinginsteadthat
Plaintiff had adjustment disordelbased on the neexamining medical expert's diagnosis of
Plaintiff, thus violating the treating physician ruléDkt. 161 at25.) TheCourt agreesand finds
that the ALJ’sconclusionthat Plaintiff had adjustment disorder was not supported by substantial

evidenceand was alsan incorrect application of thesating physician rule

28 4I1]f the degree of limitation in each of the first three areas is rateld’ or better, and
no episodes oflecompensation are identified . [,] the reviewing authoritgenerally. . . will
conclude that the claimant’s mental impairment is not severe and will deny b&niébtder, 546
F.3d at 266.“The ALJ must ‘rate’ the functional degree of limitation in each of these f@asar
as ‘[nJone, mild, moderate, marked [or] extremeMarthensv. Colvin No. 15-CV-535 (CFH),
2016 WL 5369478, at *3 (N.D.N.Y. Sept. 22, 2016) (citing 20 C.F.R. 88 404.1520a(c)(4); 20
C.F.R. 88 416.920a(c)(4))If the ALJ determines that the claimant's mental impairment or
combination of impairments is severe, the Aldll first compare the relevant medical findings
[along with] the functional limitation rating to the criteria of listed mental disorteosder to
determine whether the impairment meets or is equivalent in severity to any listed disorder.
If so, the daimant will be found disabletd Kohler, 546 F.3d at 26€citing 20 C.F.R. §
404.1520a(d)(1); 20 C.F.R. 404.1520a(d)(2) If not, the reviewing authority will then assess
the claimant’s RFC.d. (citing 20 C.F.R. § 404.1520a(d)(3).he application of thisechnique
shall be documented in the decision “at the initial and reconsideration levatsnafistrative
review.” Id. (citing 20 C.F.R. § 404.1520a(&)).
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“Regardless of its source,” Social Security regulat{8SR”) require that “every medical
opinion” in the administrative record be evaluated when determining whatldaimant is
disabled under the Act. 20 C.F.R. 88 416.9240%.1527(c). Acceptable medical sources that
can provide evidence to establish an impairment inclinder, alia, Plaintiff's licensed treating
physiciansand psychologists, as well as other medical professionalsscamal welfare agency
personnelandlicensed specialistsSee20 C.F.R. 88 416.902, 416.913(a), 404.1513(a).

The treating physician rule “generally requires deference to the medical ophian
claimant’s treating physician . . . Halloran v. Barnhart 362 F.3d 28, 32 (2d Cir. 2004).he
opinion from a treating physician will be given “controlling” weight if it is ‘iwsupported by
medically acceptable clinical and laboratory diagnostic techniques aotlimcansistent with the
other substantial evidence in [the] recdr@0 C.F.R8 416.927(c)(2)see alsdBurgess v. Astrye
537 F.3d 117, 1228 (2d Cir. 2008jreferring to this as the “treating physician rule*Jreating
source” is defined as tHelaimant's‘own physician, psychologist, or other acceptable medical
source who prades a claimanivith medical treatment or evaluation and who has, or has had, an
ongoing treatment relationship with the claimdnBailey v. Astrug815 F. Supp. 2d 590, 597
(E.D.N.Y. 2011)quotingBrickhouse v. Astry€31 F. App’x 875, 877 (2d Ciz009)) Medically
acceptable clinical and laboratory diagnostic techniques include consideratiotfpatiest’s
report of complaints, or history, [a]s an essential diagnostic t@gtéen-Youngerv. Barnhart
335 F.3d 99, 107 (2d Cir. 200@)itation omitted).

“An ALJ who refuses to accord controlling weight to the medical opinion of artgeati
physician must consider various ‘factors’ to determine how much weight to gilve tpinion.”
Halloran, 362 F.3d at32 (citing 20 C.F.R. § 404.1527(d)(2), now codified at 20 C.F.R. §

404.1527(c)(2)) If the ALJ did not afford “controlling weight” to opinions from treating
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physicians, the ALJ's decision should be guided by the following factors: Kel)length,
frequency, nature, and extent of the treatingti@nship (2) the supportability of the treating
source opinion(3) the consistency of the opinion with the rest of the re¢didhe specialization
of the treating physicigarand (5) any other relevant factorsScott v. AstrueNo. 09CV-3999
(KAM)(RLM), 2010 WL 2736879, at *9 (E.D.N.Y. July 9, 2016jalloran, 362 F.3d at 3%ee
also20 C.F.R. § 416.927(c)(&6). Although “[tlhe ALJ is not required to explicitly discuss the
factors,” “it must be clear from the decision that the proper anakassundertaken. Elliott v.
Colvin, 13-CV-2673(MKB), 2014 WL 4793452at*15 (E.D.N.Y. Sept. 24, 2014):The [ALJ]
must [ ] give ‘good reasons’ for the weight given to the treating source’s opirRetrie v. Astrug
412 F. App’x 401, 407 (2d Cir. 2011)¥The failure to provide ‘good reasons’ for not crediting a
treating source’s opinion is ground for remandSee Burgin 348 F. App’xat 648 (quoting
Halloran, 362 F.3d at 33).

It bears emphasis that “not all expert opinions rise to the level of evidence that is
sufficiently substantial to undermine the opinion of the treating physici&uofreale—Englehart
v. Astrue 687 F. Supp. 2d 396, 427 (S.D.N.Y. 2010) (cityggess 537 F.3dat 128) (adopting
report and recommendatigee also Anderson v. Astyi@d-CV-4969(DLI), 2009 WL 2824584,
at *9 (E.D.N.Y. Aug. 28, 2009) (noting that the opinion of a consultative physician, “who only
examinedplaintiff once, should not be accorded the same weight as the opinaimtiff's
treating [physiciari] (citing Spielberg v. BarnhayB867 F. Supp. 2d 276, 2823 (E.D.N.Y. 2005)).
In addition, opinions of consulting physiciarsvhether examining or neexamining—are
entitled to relatiely little weight where there is strong evidence of disability on therdeor in
cases in which the consultant did not have a complete reGmdeale—Englehart687 F. Supp.

2d at 427.
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Here, remand is warranted because the ALJ violated the treatysgian rule by failing
to considerthe diagnoses bRr. Ruiz and Dr. Nair, Plaintiff's treating psychiatrist and treating
psychologist, respectively.Specifically, the ALJ inappropriately concludedrelying on the
opinion ofthe Stateagencymedical expd, Dr. Efobi—that Plaintiff had adjustment disorder,
rather than major depressive disorder, as diagnosed by Drs. Ruiz and Nair. (Tr. 12-14.)

According to the record, Dr. Rutzeated Plaintiff fo major depressive disorder between
February and May 2014Tr. 893-901, 947-55, 1052— 60Dr. Ruizmet with Plaintiff fora total
of three appointments ancbnducted a mental status exadmagnosed Plaintiff with major
depressive disorder rgcurrent, recommended a treatment plaperformed medication
managemet reviews of Plaintiff's psychotropic medications and recommended weekly
psychotherapy.(Tr. 900, 901, 1058.)In addition, througbut 2014 Plaintiff regularly met with
Dr. Nair for numerouspsychotherapy sessions.Seg, e.qg.Tr. 966, 1013, 1024, 580, 599.)
Therefore, both Drs. Ruiz and Nair were treating physicié&@ee Brickhouse. Astrue 331 F.
App’x 875, 877(2d Cir. 2009)(citing 20 C.F.R. 8§ 404.1502))Both Dr. Ruiz andDr. Nair
diagnosed Plaintiff with major depressive disorder. (Tr. 901,)98%evertheless,hie ALJ
concluded, based on thsignificant weight’she accorded the opinion of neramining medical
expert Dr. Efobithat Plaintiff suffers fromadjustment disorder. (Tr. 23.) Moreover, the ALJ
failed to expressly state what weightaify,she gaveo Dr. Ruiz and Nair’'s diagnosis of Plaintiff.
By failing to assign any weight to Plaintiff's treating psychiatrist and pdpgst, andby
implicitly rejecting their diagnosewithout providing any reasons for doingth@ ALJ committed
error that requireremand.See Halloran362 F.3l at 3233; Snell v. Apfell77 F.3d 128, 133 (2d
Cir. 1999) (“Failure to provide explicit ‘good reasons’ for not creditiagtreating sourcels

opinion of a claimant’s treating physiciaa gound for remand.”)Hidalgo v. Bowen822 F.2d
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294, 298 (2d Cir. 1987) (holding that the testimony of a nonexamining medical advisor “does not
constitute evidence sufficient to override the treating physician’s diaghddelendez v. Astrye

No. 08CV-6374 (LBS), 2010 WL 199266, at *3 (S.D.N.Y. Jan. 20, 2010) (finding that the ALJ
erred byfailing to explain the limited weight given to plaintiff's treating physician whereihe
adoptedmedical expert’'s diagnosief plaintiff, over diagnosis given byplaintiff's treating
physician).

In addition,the ALJinappropriately gavégreat weight” to Dr. Efobi’'s opinion. “Not
having examined [Plaintiff], [a neexamining medical expert’'s] opinion cannot constitute
substantial evidence and normally may not override a treating source’s opinioa iinkes
supported by sufficient medical evidence in the recdvthldonado v. Comm’of Soc. Se¢.No.
12-CV-5297 (JO), 2014 WL 537564, at *14 (E.D.N.Y. Feb. 10, 204@;also Burges537 F.3d
at 136-32 (remanding where ALJ failed to give good reasons for adoptingxamining expert’s
findings over those of treating physiciaRoman v. AstryeNo. 16CV-3085(SLT), 2012 WL
4566128, at *18 (E.D.N.Y. Sept. 28, 2012B¢cause mental disabilities are difficult to diagao
without subjective, irperson examination, the treating physician rule is particularly important in
the context of mental health.” (quoti@anales v. Comm’r of Soc. Se898 F. Supp. 2d 335, 342
(E.D.N.Y. 2010))) “[T]he opinion of a norexamining casultant may constitute substantial
evidence in support of the ALJ’s determination where . . . other evidence in the recordssuppor
it.” Coburn v. AstrueNo. 07#CV-0029 (VEB), 2009 WL 4034810, at *6 (N.D.N.Wov. 19,
2009) (citingDiaz v. Shalala59 F.3d 307, 313 n.5 (2d Cir. 1995}lere, lowever,there is no
medical evidence in the recaim support Dr. Efobi’s opiniongt aloneallow Dr. Efobi’s opinion

to override that of Plaintiff's treating psychiatrist and psychologist. TimesALJ committed
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error by adopting the unsupported opinion of Dr. Efobi, over that of Plaintiff's two treatinces,
and finding thaPlaintiff suffers fromadjustment disorderather than major depressive disorder

B. RFC Determination

Between steps three and four, the ALJ determines the claimasidual functional
capacityi.e., the claimant’s ability to perform physical and mental work activities on aisedta
basis notwithstanding limitations imposed by her impairments. 20 C.F.R. 88 416.920(e), 416.945
In determining the claimant's RFGhe ALJ must consider all the relevant evidence, including
medical opinions and facts, physical and mental abilitiessesrre impairments, and [p]laintiff's
subjective evidence of symptomdJiakogiannis v. Astrue75 F. Supp. 2d 299, 312 (W.D.N.Y.
2013) (alteration in originaljguotingStanton v. AstrueNo. 0#CV-0803(LEK)(VEB), 2009 WL
1940539, at *9 (N.D.N.Y. 2009) (citing 20 C.F.R. &4.1545(be) (adopting report and
recommendatioy). Physi@l RFC is assagd in terms of thelaimant’'s“ability to perform certain
physical demands of work activity, such as sitting, standing, walkingglifgarrying, pushing,
pulling, or other physical functions (including manipulative or postural functions, suehcg,
handling, stooping or crouching) ..”. 20 C.F.R.88 404.1545(h)416.945(b). Mental RFC is
assessed in terms of the claimarigbility to carry out certain mental activities, such as . . .
understanding, remembering, and carrying out instructions, and [ ] responding apglsofwia
supervision, cavorkers, and work pressures in a work setting. . . .” 20 C.F.R088545(c)
416.945(c) see alsdi5SR 8515 1985 WL 56857, at *7 (Jan. 1, 1985)he ALJ is required to
provide “a narrative discussion describing how the evidence supports each conclusion” and to
“explain how any material inconsistencies or ambiguities in the evideribe rase record were
considered or resolved.” SSR-8, 1996WL 374184, at *7 (July 2, 1996)In determining a
claimant’'s RFCthe ALJ must also “consider all [of the claimant’s] symptoms, including pain, and

the extent to which [the claimant’'s] symptoms can reasonably be acceptediateabmvith the
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objectivemedical evidence and other evidence.” 20 C.F.R. § 404.1529{#)en the medical
signs o laboratory findings show that [the claimant has] a medically determinab&rimgnt(s)

that could reasonably be expected to producesymptoms, such as paithd ALJ] must then
evaluate the intensity and persistence of [the claimant’s] symptoms fbéhak J] can determine
how [the claimant’s] symptoms limit [his or her] capacity for work.” 20 C.F.R. 88 404.6%2%(

416.929(c)(1).

The RFC is an issue mwved to the judgment of the Commissioner and therefore no special
weight needs to be given to any particular source. 20 C.F.R. 88 4041)15276.927¢).
However, “[b]ecause an RFC determination is a medical determipaioALJ who makes an
RFC deterrmmation in the absence of supporting expert medical opinion has improperly selstitut
his own opinion for that of a physician, and has committed legal erkitsdorf v. Comm’r of
Soc. Se¢.724 F. Supp. 2d 330, 347 (E.D.N.Y. 2010) (citations omitt€de ALJ shoulcevaluate
every medical opinion “regardless of its source,” and determine how much wegjkie &ach
opinionbased on the factors provided by 20 C.F.4@4.1527(c) and 416.927(c). The Second
Circuit has routinely held that “failure stcknowledge relevant evidence or to explain its implicit
rejection is plain error."Correale-Englehart687 F. Supp. 2dt422.

1. Mental RFC

The*"special technigueapplied at steps two and three assesses the functional effects of a
claimant’'s mental impairments, but ‘its entirely separate and analytically distinct from, a
subsequentletermination of mentakesidual functional capacitl]” where the focus is ofan
assessment of an individual’s ability to do sustaimetk+relatedphysical and mental activities in
awork settingon a regular and continuing basisAvant v. ColvinNo. 615-CV-06671 (MAT),

2016WL 5799080 at*3 (W.D.N.Y. Oct. 5, 2016) (first quotinGolden v. Colvin No. 5:12CV-
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665 (GLS)(ESH), 2013 WL 5278743, at *3 (N.D.N.Y. Sept. 18, 2018¥opting report and
recommendation) and then quoting SSR 9§eBpphasis and alterations in original)

Based on the conclusion that Plaintiff had an adjustment distindek]l_ Jdeterminedhat
Plaintiff was“limited to simple, routine, and minimal decisioraking jobs known as low stress
work,” andwork requiringminimal interation with coworkers. (Tr. 134 In making her mental
RFC determination, the ALJ gavimited” weight to Dr. Navarrds opinionthat Plaintiff had
cognitive and emotional limitationsecause Dr. Navarro wast a mental health specialist and
becausde did not refer Plaintiff to a psychiatrist. (Tr. 23.) The ALJ daweene” weight to Dr.
Kushner’s consultative opinidhatPlaintiff had moderate limitation in maintaining attention and
concentration, relating adequately with others, and appropriately dealingrests, $tut still found
that Plantiff's psychiatric problems were not significant enough to interferd \wigr daily
functioning. (Tr. 24.) The ALJ gave “significant” weight to Dr. Efobi, the medical expert, who
opined that Plaintiff had mild limitation in activities of daily living, moderate limitation inasoc
functioning, mild limitation in concentration, and no episodes of decompensation. (Ti.H8.)
ALJ never discussed the opinion of the consultative psychiatrist, Dr. KetWdalih. (SeeTr.
10-26.)

Plaintiff contends that & ALJ's determination as to hemental RFC lacks substantial
support from the medical record and demonstrates the ALJ’s failure to develepdra r(Dkt.
16-1 at 34.) Specifically, Plaintiff notes that the ALJ’s mental RFC determinatswoiely basa
on the testimony of Dr. Efoland that the ALJ disregarded the assessment by the SSA’s own

consultative examinddr. Kennedy-Walsh. (Dkt. 18-at23, 34—-35.)The Court agrees.
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a. The ALJImproperly Failed to Addred3r. KennedyWalsh's Opinion

As Plaintiff points out,the ALJ erred by failingo consideror weigh the opinion of
consultative examining psychiatrifdy. Kennaly-Walsh In determining a claimant’'s RFCna
ALJ must consider “all medical opinions received regarding the claim&wider v. ColvinNo.
15-CV-6157 (MWP), 2016 WL 5334436, at *5 (W.D.N.Y. Sept. 23, 2016) (qujsiglberg V.
Barnhart 367 F. Supp 2d 276, 281 (E.D.N.Y. 20Q&ting 20 C.F.R. § 404.1527(q))ALJs “may
not ignore [opinions fronstate agency medical and g$wlogical consultants] and must explain
the weight given to these opinions in their decisions . . Reider 2016 WL 5334436, at *5
(quoting SSR 966, 1996 WL 374180, at *1 (July 2, 19963ee alsalermyn v. ColvinNo. 13
CV-5093 (MKB), 2015 WL 1298997, at * 15 (E.D.N.Y. Mar. 23, 2015) (“[T]he ALJ is required
to evaluate and weigh the medical findings of-tr@ating physicians.” (tnhg 20 C.F.R. 8 416.927
(c)); Hill v. Astrue No.11-CV-0505 (MAT),2013 WL 5472036, at *12 (W.D.N.Y. Sept. Z013)
(“[wWi]ith regard to [the] consultative psychologist . . . , the ALJ failed toudistis opinion or
explain the weight, if anyaccorded to it[;[t]his is further error requiring remand.”).

Dr. KennedyWalsh opined that Plaintiff had various moderateatations in aspects that
would affect Plaintiff’'s ability to work. For example, Plaintiff had moderate limoite in
understanding and memory; moderate limitations in concentration and pessisteict to
moderate limitations in social interaction; andld limitations in adaptation. (Tr. 1480.)
Plaintiff also had, according to Dr. Kenne@#alsh, moderate limitations in her ability to perform
activities within a schedule, maintain regular attendance, and be punctual wittomanyst
tolerances; susta an ordinary routine without special supervision; and complete a normal
workday and workweek without interruptions from psychologically based symptams150.)

However,the ALJ’s decision does not address Dr. Kenréthlsh’s opinion at all.(SeeTr. 10—
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26.) This failure to address Dr. Kenne@yalsh’s opinion is especially problematic becatseas
consistent withlthe opinion of the consultative psychologist, Dr. Kushner, Ph.D., who opined that
Plaintiff had “mild to moderate limitations” mainmténg a regular scheduléTr. 451),and also
becausethere was no assessment Rifintiff's functional limitations by Plaintiff's treating
psychiatrist and psychologisGeeMaldonadq 2014 WL 537564, at *1€finding that,“[i]n the
absence of any treaty mental health physician, ALJ should give greater weighfthte]
assessmehf a consultative examining physician in determining claimant’s mental health RFC
than to the assessment of a {8xamining, noftreating medical expe(titing Fofana v. Astra,

No. 10CV-0071 (LTY(THK), 2011 WL 4987649, at *20 (S.D.N.Y. Aug. 9, 20X&port and
recommendation adopted Bp11 WL 5022811S.D.N.Y. Oct. 19, 201)}). Because the ALJ’s
decision does not reflect that Dr. Kennathalsh’'s opinion was considered, ahdcausehe
mental RFC limitations assessey Dr. KennedyWalsh werenever accounted fan the ALJ’s

RFC determinationthe ALJ’s failure to considédr. KennedyWalsh’sopinion was not harmless.
See Dioguardi v. Comm’r of Soc. Set45 F. Supp. 2d88, 298 (W.D.N.Y. 2006) (“[W]ith no
explanation provided, it is not possible for the [c]ourt to know why . . . the ALJ chose wadisre
the evidence that was more favorable to plaintiff's claim[]gfHfailure to reconcile the RFC
assessment with medicgdurce statements was error, and . . . the fahasenot harmlesy; see

also Jackson v. ColviMNo.1:14-CV-00055 (MAT), 2016 WL 1578748, at ¥.D.N.Y. Apr. 20,
2016) (“Further, because there was no treating physician’s opinion detailingf{iff]ls mental
limitations, the ALJ was required to discuss and weigh the opiwidihg consulting state agency

psychologists in reaching a mental RFC finding.”).
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b. The ALJ's Mental RFC Finding Is Not Supported by Substantial
Evidence

While not addressing any Bir. KennedyWalsh’s opinionthe ALJ gave “significantand
“great” weight to the assessment of the State agerezical expert, Dr. Efobi. (TR2,23.) This
also is a ground for remaiad Dr. Efobidid not examine Plaintiff and his assessment of Plaintiff's
mental limitation is not supported by other evidence in the record
When evaluating a mental disability, “it is improper to rely on the opinion of dreating, non
examining doctor becauséet inherent subjectivity of a psychiatric diagnosis requires the
physician rendering the diagnosis to personally observe the patiafahg 2011 WL 4987649,
at *20 (S.D.N.Y. Aug. 9, 2011) (quotingelazquez v. Barnhar618 F. Supp. 2d 520, 524
(W.D.N.Y. 2007)) report and recommendaticedopted No. 16CV-71 (LTS)(THK), 2011 WL
5022817S.D.N.Y. Oct. 19, 2011):T he conclusions of a physician who merely reviews a medical
file and performs no examination are entitled to little if any weigdvage v. ColvinNo. 15-
CV-5774 (JFB), 2017 WL 776088, at *10 (E.D.N.Y. Feb. 28, 2017) (quéiilegomo v. Chater
944 F. Supp. 165, 170 n.4 (E.D.N.Y. 1996pe also Romarz012 WL 4566128, at *16The
medical opinion of a nheaexamining medical expert doestromnstitute substantial evidence and
may not be accorded significant weight.Qabibi v. Colvin 50 F. Supp. 3d 213, 236 (E.D.N.Y.
2014) (“The general rule regarding the written reports of medical advibarbave not personally
examined a claimant ishat such reports deserve little weight in the overall evaluation of
disability.” (citing Vargas v. Sullivan898 F.2d 293, 2996 (2d Cir. 1990). However,“t he
opinion of a norexamining consultant may constitute substantial evidence in support dfdfe A
determination where . . . other evidence in the record supp&ttaz v. Comm’r of Soc. Sec.
No. 14CV-6885 (MKB), 2016 WL 1306534, at *18 (E.D.N.Y. Mar. 31, 2016) (quo@udpurn

2009 WL 4034810, at %%
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The ALJ’s mental RFC determination closely follows Dr. Efobi’s opinion testingiven
at the hearing. GompareTr. 14 (ALJ’'s conclusion that due to Plaintiffsljustment disorder
Plaintiff is limited to lowstress work involving minimal interaction Wwitcoworkers)with Tr.
105-06 (Dr. Efobi's testimony that “the only real limitation . . . would probably be #unge
around the social. . . . She would probably do best mitiimal contact [at work].”). At the
hearing, the ALJ explained that Dr. Efobi’s opinion testimony would be subject toechyarem
that Dr. Efobi gave his testimony without reviewing any records frdaint#f's treating
psychiatrist or psychologist. (Tr. 107.) After Dr. Efobi reviewed the additionaldelernoted
that the additnal evidence did not change his opinion because the additional evidence was
composed of mostly physical health records. (Tr. 1092.) Howeveriew of the additional
evidence Dr. Efobi was giver.g, Exhibit 11F (Tr. 5181091), indicates that the ditional
evidence included a significant amount of Plaintiff's mental health reaoecbiding Plaintiff's
treating psychiatrist and psychologgstiagnoss thatPlaintiff suffers from“Major Depressive
Disorder, Recurrent,” and that Plaintiff receivegigi®otherapy and was prescribed medication for
anxiety. Gee, e.qg.Tr. 536—39 (Treatment Plan for Plaintiff's major depressive disorder), Tr. 953
(prescribing Remeron for anxiety, in addition to antidepressant medicatiorifPleasttaking at
the time).) In light of Dr. Efobi’s adherence to his original diagnosis of adjustment diserder
even after receiving Plaintiff's mental health recaraiicating a diagnosis of, and treatment for
major depressive disorder diagndsysPlaintiff's treating psychiatst and psychologistthere is
reason to question whether Dr. Efdmtually reviewedor how thoroughly heeviewed the
additionalmedical evidencée was provided before concluding that his opinion testimony need
not be changed.At a minimum, the ALJ shdd have required Dr. Efobi to explain why he

disagreed with the diagnosis rendered by Plaintiff's two treating mental hezfitsgonals.
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Instead, in her decision, the ALJ concluded that Dr. Efobi’s opinion was “well explained
as Dr. Efobi provided detad testimony with citation to the record,” and that it was “generally
consistent with the record overall showing somewhat limited treatment until Jafadrsgrd that
the claimant reported improvement(Tr. 23-24.) Howeverthe only timeDr. Efobi provided
testimony with citation to the recomtas at the hearingwvhich wasbased oman admittedly
incomplete recordhat, inter alia, lacked the treatment information froRiaintiff's psychiatrist
and psychologist. SeeTr. 100-12.)

Moreover,“[b]ecause stress is ‘highly individualized,” mentally impaired individuals ‘may
have difficulty meeting the requirements of even-catbed ‘lowstress’ jds,” and the
Commissioner must therefore make specific findings about the nature of antlaisteess, the
circumstances that trigger it, and how those factors affect [her] ability to."wddarthens v.
Colvin, No. 315-CV-535 (CFH), 2016 WL 536947&t *12 (N.D.N.Y. Sept. 22, 2016)quoting
Paquette v. Colvin7:12-CV-1470 (TJM), 2014 WL 636343, at *{N.D.N.Y. Feb. 18, 2014)
(adopting report and recommendatijon)While the record indicates that Plaintiféported
improvementwith respect to her ability to handle strasslso indicates that Plaintiff continued
to be overwhelmed and depressed when confronting psychosocial stressors (Tr. 569-70), and that
both Drs. Ruiz and Nafoundcontinued treatment was necesdanpPlaintiff (Tr. 580, 609. Such
evidence suggestsa Plaintiff may have limitations in her ability tmpe with certain triggers or
stress that could also affect her ability to wotkevertheless, neithdr. Efobi’s testimonynor
the ALJ’s decisioraddressed such evidence.

The Court finds that Dr. Efols’opinion as to Plaintiff's mental functioning abilities was
not supported by substantial evidengiwenthe unexplained and significant differerfmetween

Dr. Efobi’'sdiagnosisandDrs. Ruiz’sand Nair'sdiagnosis of Plaintiffcombinedvith the fact tha
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Dr. Efobifailed to address pertinent issues relevant to Plaintiff's ability to veorttonly cited to

the recordrior to Plaintiff's supplementation of it.

C. The ALJ Failed to Develop the RecdaiMith Regard to Plaintiff's
Mental RFC

Plaintiff assertshat the ALJ failed to develop the rectaecausshefailed to obtairmental
RFC assessments frdPhaintiff's treating psychiatrist or treating psychologixts. Ruiz and Nair,
respectively The Court agrees; given thhere was insufficient medicavidence supporting the
ALJ’s mental RFC determination, the ALJ had a duty to develop the record.

While a “claimant has the general burden of proving that he or she has atglisathin
the meaning of the Act, . . . because a hearing on disability benefits is a nonaal\mseeeding,
the ALJ generally has an affirmative obligation to develop the admimistnacord.” Burgess
537 F.3dat 128 (alteration, citation, and internal quotation marks omitted). This duty applies
“even where the applmt is represented by counsel . . Etisepi v. Colvin595 F. App’x 7, 9 (2d
Cir. 2014). “An ALJ does not need to affirmatively obtain the RFC opinion of a treatingigimys
where there are no obvious gaps in the medical histaBphzalez v. ColvilNo. 15CV-2159
(MKB), 2016 WL 5477591, at *18 (E.D.N.Y. Sept. 28, 2016) (citBwiantek v. Comm’r of Soc.
Sec, 588 F. App’x 82, 84 (2d Cir. 2015)).

While a “record is not necessarily incomplete simply because it lacks an BRéSGae i
... wherean RFC assessment is lacking, the ALJ must take the affirmative step dtiregjoae
from a treating source before making a determination as to the plainisilsility.” Davilar v.
Comm’r of Soc. SedNo. 15CV-7200 (LDH), 2017 WL 1232490, at *5 (E.D.N.Y. Mar. 31, 2017)
(citations omitted)

The commissioner’s own regulations . . ., 20 C.F.R. § 404.1513(b)(6) thiattas
treating source[’]s medical report should include] statement about what [the
claimant] can still do despite [his or harjpairment(s). Although the regulation
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provides that the lack of such a stagstnwill not render a report incomplete, it
nevertheless promises that the Commissioner will request one.

Robins v. AstrueNo. 10CV-3281 (FB), 2011 WL 2446374kt *3 (E.D.N.Y. Jun. 15, 2011)
“Social Security Ruling 96p confirms that the Commissioner interprets those regulations to mean
that ‘[a]djudicators are generally required to request that acceptableairsalicces provide these
statements with their medice¢ports.” Id. Although the ALJ obtained medical records from
Plaintiff's psychiatrist and psychologist (Tr. 216), she did not obtain from theessasents of
Plaintiff's mental limitations related to her ability to workSegTr. 22 (“No psychiatric &ating
source has rendered a Mental Residual functional capacity.”).) Nevertlibéesscord shows
thatthe ALJ never requested a statemasitto Plaintiff's functional limitationfrom either Dr.

Ruiz or Dr. Nairand instead made a mental RFC deteatiombased significahy onDr. Efobi’s
opinion,with little weightbeing giverto the opinion of Dr. Kushner, the consultative psychologist
who examined Plaintiff, and no consideration at all being given to the opinion of Dr. Kennedy
Walsh, the consultative psychiatrisThis was reversible errorSee Johnson v. Astrugll F.
Supp. 2d 618629-31(E.D.N.Y. 2011)(remandingand directing the ALJ to develop the record
by obtaining RFC assessments from claimant’s treating sq@wes though the recordmtained

over onehundred pages of wetlocumented medical evidence covering over a thieae periogt
Robins 2011 WL 2446371, a4 (rejectingthe Commissioner’s argument that the ALJ adequately
developed the recofwy obtaining medical records where the Alid not attempt to obtain medical

opinionsfrom claimant’s treating physician$’

29 As the Commissioner points out, the Second Circuit fourféinkisi v. Comm’r of Soc.
Sec.,that it is inappropriate to remand solely because the ALJ had failed to requesalmedi
opinions in assessing residual functional capactge Tankisi.521 F. App’x 29, 34 (2d Cir.
2013). But, inTankisi—even though the record did not contain formal opinions regarding the
claimant's RFC from her treating physicianthe record “include[d] an assessment of [the
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Furthermore, to the extent the ALJ discounted Dr. Kushner’s opinion begstesalia,
it was unclear whether Dr. Kushner exaadrany medical evidence before rendering his opinion
(Tr. 22, the ALJ should havsought clarification as to the evidence Dr. Kushner revievigse
Maldonadq 2014 WL 537564, at *1§The ALJ had an affirmative duty to develop the record
and use reasonkbefforts to seek the additional information from [the examining medical Jource
that would clarify his RFC assessment.”Jhe ALJ’s failure to do so warrants remand of this
matter. See Davilay 2017 WL 1232490, at *5Siegmund v. Colvinl90 F.Supp. 8 301, 309
(E.D.N.Y. 2016)(remanding and notinggiven the lack of reports setting forth the opinion of
Plaintiff's treating physicians as to her RFC, the ALJ was requiredke measonablefforts to
obtain such reportk, see also Johnson v. Barnhakto. 02CV-1704 (NGG), 2004 WL 725309,
at *3 (E.D.N.Y. Mar. 8, 2004) (remanding where the ALJ “should have made efforts to obtain
from the plaintiff's psychiatrist or psychologist a more detailed descriptiotheoplaintiff's

limitations).

On remand, the ALJ should evaluate Dr. Kenrééblsh’s opinion and identify and
explain the weight, if any, accorded that opinion. If the ALJ rejects Dr. KenneWyalsh’s
opinion, the ALJ should explain, in accordance V@8R 96-6 and 969p, why theopinion is not
incorporated into the RFC assessméhie ALJ should also further develop the record and seek
assessment®f Plaintif's mental limitations from Plaintiff's treating psychiatrist and/or
psychologist. To the extent the basis of Dr. Kushredpinion as to Plaintiff's mental RFG

unclear, the ALJ should develop the record and seek clarification from Dr. Kusfioezover,

claimant’s] limitations from a treating physicianld. Here, neither of Plaintiff's treating mental
health sources, Dr. Ruiz and Dr. Nair, go®d an assessment of her mental limitations.
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the ALJ should consider making specific findings about the nature of Plaiatifity to handle
stress, potential igsstriggers,andwhether such factors would affect Plaintiff’'s ability to work

on a sustained basis.

2. Physical RFC

The ALJ found that Plaintiff could work at tliéght” exertional level as defined in 20
C.F.R. 8§ 416.967(b),e., that she was capable of sitting, standing, and walking for six hours in an
eighthour workday andlifting no more than twenty (20) pounds at a time with frequent lifting or
carrying of objectsveighing up to ten (10) pound®laintiff asserts that thelA failed to develop
the recordbefore making this RFC determinatjoincorrectly weighed Dr. Navarro’s opinion
based on a misunderstanding of his repani] thatthe determination was not supported by
substantial evidence. (Dkt. 16at32—-33.) For the reasons stated below, the Court finds that the
ALJ erred byimproperlydiscounting Dr. Navarro’s opiniofgiling to considerelevant evidencge

andfailing to develop the record with respect to Plaintifftsysicalfunctional limitations

a. The ALJErred by Discounting Dr. Navarro’s Opinion Based on an
Incorrect Understanding of the Record

As previously notedDr. Navarro from FedCap opined that Plaintiff had limitation in

standing, walking, pushing, pulling, sitting, reaching, kneeling, squatting, and bending9@™

30 The Court need not address Plaintiff's other arguments as to the error committed b
ALJ as some of those arguments are not fully developed, and the Court remands theagase for
hearing on other grounds. For example, Plaintiff also argoelging onPabon v. Barnhart273
F. Supp. 2d 506, 5336 (S.D.N.Y. 2003)that her case must be remanded because a “mental
RFC must be expressed in terms of the following work-related functions: umdingtacarryimg
out, and remembering instructions; using judgment in making work-related decisgpsnding
appropriately to supervision, aeorkers and work situation; and dealing with changes in a routine
work setting,” and that the ALJ failed to provide a detaiteshction-by-function” assessment
(Dkt. 161 at 23, 3% The Second Circuit, however, has held that the failure to conduct a function
by-function analysis is notger seground for remandCichocki v. Astrug729 F.3d 172, 17547
(2d Cir. 2013).
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91.) Howeverthe ALJ gave the opinioHimited” weight, finding that it was “vague and poorly
explained’ that Dr. Navarro failed to review the entire record, and also that his findings on
examination of Plaintiff was “normal.”(Tr. 23) An examination ofDr. Navarro’s report
however, indicates that Dr. Navarro, upon examining Plaintiff observed abnormal
musculoskeletal functions in range of motion, strength, and t¢he 49Q) Not only did Dr.
Navarro note Plaintiff's reponf back, joint, and leg pain, bthie doctoralso observed swelling,
stiffness, and limations of movement. (Tr. 486.) Remand is appropriatalse the ALJ's
explanation for rejecting Dr. Navargopinion was, in partfactually flawed. See Greek.
Colvin, 802 F.3d 370, 376 (2d Cir. 2015) (vacating district court’s judgment and remanding to
Commissioner for further proceeding where the ALJ's explanation for rejedtieating
physician’s opinion was “factually flawed”).

Additionally, the ALJ failel to develop the record with respectin Navarro’s medical
opinion and assessment of Plaintiff's functional limitatiori® the extent the ALJ found Dr.
Navarro’s opinion vague and in need of further explanatienALJ should have sought additional
information and clarification from Dr. Navarrdialdonadg 2014 WL 537564, at *16ee also
Kessler v. ColvinNo. 14-CV-8201 (JPO) 2015 WL 6473011, at *5 (S.D.N.Y. Oct. 27, 2015)
(finding that the ALJ had a duty to clarify inconsistencies where the Atd tsome weight” to a
physician’s opinion on the grounds that the physician “just ‘checked the baxésdraw

conclusions that were inconsistent with his treatment notes”).

b. The ALJ Failed to Explaithe Physical RFC Determination

An “ALJ must [ ] adequately explain his reasoning in makimg findingson which his
ultimatedecision rests . . . .Villareal v. Colvin No. 13CV-6253 (LGS), 2015 WL 6759503, at

*18 (S.D.N.Y. Nov. 5, 2015§adopting report and recommendationyhile the ALJ’s decision

53



sunmarizes, in detail, the medical evidence in the record in concluding that Plaihtifites] to
“light” work (seeTr. 18-22),it failsto explain howthe ALJ’sSRFC finding related tthis detailed
summary of the medical evidencé spite of thedetailed summary of the record, it is not clear
from the decisionwhich medical evidencéhe ALJ specifically relied on in formulating the
physical RFC finding. This is an independent reason for rem8ed. Cross v. ColviriNo. 15
CV-00878 (MAT), 2016WL 6659095, at *2 (W.D.N.Y. Nov. 11, 201§)The ALJ issued a
detailed RFC finding, and although he summarized the medical evidence in timesadtive
record, he did not explain how his detailed RFC finding related to the medical evidenGe . . . .
see #0 Glessing v. Comm’r of Soc. Sddo. 13CV-1254 (BMC), 2014 WL 1599944, at *9
(E.D.N.Y. Apr. 21, 2014) (“The problem . . . is that, although the ALJ céytaiadefindingsas

to claimant’s limitations, the ALJ provided ramalysisexplaining upon whaevidence those
findings were basedlnstead, the decision simply lists the ALJ’s RFC findings, and then cites
particular pieces of evidence in the record, without connecting the two in any.way.”

While the Commissioner asserts that Dr. Wosnitzer’s opithat Plaintiff has “moderate”
limitations in prolonged walking asnot preclude light work (Dkt. 23 at 35), that alone is not
sufficient for this Court to glean the ALJ’s reasoning behind her physical RF@nd®é&on. See
Cross 2016 WL 6659095, at *2 (“[A]lthough a finding of ‘moderate’ limitations in [the] areas [of
bending, lifting, prolonged standing, and prolonged sitting] can support a finding of light work,
the ALJ must ‘discuss and provide reasons tending to support the finding that, tthespitelerate
limitations . . . [the plaintiff] could still perform light work.” (citinQarroll v. Colvin No. 13CV-

456 (WMS), 2014 WL 2945797 (W.D.N.Y. Jun. 30, 2014))).
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c. The ALJ Failed to Develop the Record as to Plaintiff's RFC

The ALJ also failed to delop the record adequately for purposes of determining
Plaintiff's physical RFC. Although Plaintiff’'s medical recasdvoluminous, save for the reports
of Dr. Navarro from FedCap and two noredical source State agenegnployees (disability
analyst Nwafo and Interviewer Lachman), there is little indicatiorthie recordas to Plaintiff's
physical capacity to perform worlelated activities.It is trug as the Commissioner ndtehat
some of the physical therapy notes indicate that Plaintiff had lgaladce generally had strength
that was “within normal limit§ was able to walk independentiging a caneand reported her
pain tohave decreaséo a level of 2/10 after one of the therapy sessi@e=lr. 712-13 (October
14, 2013 physical therapytes) Tr. 868-69 (February 12, 2014 physical therapy notes), Tr. 974
(March 24, 2014 physical therapy notesMporeover, the record indicates that Plaintiff did not
report, to any of her physicians, that she experienced weakness in helSegse.¢.Tr. 1173,
1274, 1352, 1729, 1789, 1918)t, based on the ALJ’s decision, it is unclear reaeh evidence
alonesupported the ALJ’finding that Plaintiff is capable of sitting, standing, and walking for six
hours in an eighbhour workday and can alsbft up to twenty (D) pounds at a time or carry up to
ten (10) pounds, wheRlaintiff alsoconsistently reported to her physicians that her laackknee
pain was exacerbated by sitting or standif@r. 867, 1250, 1576, 1636, 1943Furthermore,
nothing in the recorduggests anything about Plaintiff's ability to lift or carry a certain arnoiun
weight.

In light of conflicting medical evidencim the record, combinedith the lack of explicit
functional assessments by Plaintiff's treating physicitims ALJ should have requested an RFC

assessment frormne of Plaintiffs many treating physicians who examined her on an ongoing
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basis 3! See Beller v. AstrydNo. 12CV-5112 (VB),2013 WL 2452168, at?8-19(S.D.N.Y.

Jun. 5, 2013fadopting report and recommendatibat found the ALJ should have sought an RFC
assessment from plaintiff's treating physician where the record pedt&io treating physician
opinions regarding her physical abilities and only included a medical souematd regarding
plaintiff's physical limitations from a consultative examineeto v. Comm’r of So&ec, No.
08-CV-169 (FJS), 2012 WL 5876640, at *16 (N.D.N.Y. Nov. 20, 2012) (“Since the ALJ had
nothing more than treatment records and consultative reports to review, he fifaunatize duty

to develop the record and request that Plaintiff's treating physicians &&seRFC.”) Walker v.
Astrue No. 08CV-0828(A)(M), 2010 WL 2629832, at *6 (W.D.N.Y. Jun. 11, 20¢GA]n ALJ

is not qualified to assess a claimant’s RFC on the basis of bare medicaldjrafidgas a result[,]

an ALJ’s determination of RFC without a medical advisor's assessment isipmared by
substantial evidence. Where the medical findings in the record merely didtmgsclaimant’s
exertional impairments and do not relate these diagnoses to specific residual functional
capabilitie§] . . . [the Commissioner may not] make the connection himgelidtingDeskin v.
Comm’r of Soc. Sec.605 F. Supp. 2d 908, 912 (N.D. Ohio 2Q0@nternal quotation marks

omitted)),report and recommendation adopt@®10 WL 2629821 (W.D.N.Y. Jun. 28, 2019).

31 The September 25, 2013 consultative examination report indicates that “the treating
source does not accept the state approved vendor fee.” (Tr. 145.) However, it iswhiclea
treating physician this statement is referring to and whether it was then re&isonone of
Plaintiff's treating physicians provided a statement assessing PlainffCs R

32 Moreover, even if the ALJ did err in determining Plaintiff's neck pain was not severe
remand would be appropriate because the ALJ did not account for amibnststemming from
Plaintiff's neck pain in making the RFC determinati@ee20 C.F.R. § 404.1545(a)(2) (requiring
an RFC determination to account for limitations imposed by both severe and nonsevere
impairments)see also Pg2016 WL 1306534, at *14 (noting that where an ALJ “fails to account
for any functional limitations associated with the [rs@mvere] impairments in determining the
claimant’'s RFC, a court must remand for further administrative procegdjoging Parker
Grose 462 F. App’x at 19)
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On remand, the ALshouldfurther develop the record by seeking opinionsassgssments
from either Drs. Dovnarsky, CruzQrtiz, or any other appropriate medical sourcaddress
Plaintiff's neck pain and any resulting limitations to Plaintiff's woekated physical functioning;
and clearly explainthe rationaleas tothe physial RFC determinatignspecifically citing to
medical evidencé®

C. Remaining Arguments

Plaintiff also argues that the ALJ improperly evaluated Plaintiff's credipiliyed to
properlyevaluate hechronic painandfailed to consider the observatioofsLachman, who noted
Plaintiff's physical limitations Becausehe Court has determined that remand is appropriate to
fully develop the recordipon which the Listings, treating physician opinions, and RFC and
credibility assessments are basdw Court need not addreBfaintiff’'s remaining argumest
Rosa v. Callahan168 F.3d 7282 n.7(2d Cir. 1999)“Because we have concluded that the ALJ
was incorrect in her assessment of the medical evidence, we cannot accept heiooonclu
regarding . . . credility.”); Jackson 2014 WL 4695080, at *21“Given that the Court
recommends remand for further development of the record, the Commissioner will bed égjui
reassess both [plaintiff's] credibility and [his] RFC in light of the new evidéhcOn remad,
the ALJshouldconsider these remaining arguments raised by Plamti&n reexamining the

medical evidence and reassessing Plaintiffs RFC and credibility.

33Because the ALJ did not address Plaintiff's neck pain and the mental RFC deiermina
was not based on substantial evidence in the record, remand is apprepviatethough the ALJ
included sedentary jobs at stage five of the analysis.
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CONCLUSION

For the foregoing reasons, the Commissioner’'s motion for judgment on the ptesding
denied and Plaintiff's croamotion for judgment on the pleadings is granted. Pursuant to the fourth
sentence of 42 U.S.C. § 405(ghe Commissioner's decision is vacated, &md matteris
remanded for further administrative proceediogssistent wh thisOrder The Courtalsofinds
that remand to a new ALJ is appropriate in this c&%hile the decision to assign a case to a new
ALJ on remand is generally left to the discretion of the Commissioner, the Couwts dine
Commissioner to assign a new ALJ in light of Bedrocase. See Arvanitakis v. Comm’r of Soc.
Sec, No. 12CV-1232 (CBA), 2015 WL 2240790, at *14 (E.D.N.Y. May 12, 2015). The Clerk of

Court is respectfully requested to enter judgment accordingly.

SO ORDERED.

/s/Pamela K. Chen
Pamela K. Chen
United States District Judge

Dated: September 28, 2017
Brooklyn, New York
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