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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DIVENCHY EDWARDS,
Plaintiff,

: MEMORANDUM
- against . DECISION AND ORDER

NEW YORK STATE OFFICE OF MENTAL : 16 Civ. 1397BMC)
HEALTH, ALTHEA JACKSON, and
HARRY JAMES HALL,

Defendants.

COGAN, District Judge.

Plaintiff, currently aMaintenance Assistant for the Long IslgRevitalization(“Revite”)
Program which, among other things, provides maintenance servithe tdew York State
Office of Mental Healti{*OMH?”) , has broughtlaims under Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000€;, seg. (“Title VII") , and the New York State Human Rights LawyY.
Exec. Law 88290-301(“NYSHRL"), against OMHCreedmoor Psychiatric Center
(“Creedmoor”)supervisor Althea Jackson, and Creednsumervisor Harry James Hall
Plaintiff's causes of action include allegatiaisliscrimination,a hostile work environment, and
retaliationbased on higeligion as a Born Again Christiaandfor filinga complaint withthe
Equal Employment Opportunitgommission(*EEOC”). Defendanthravemovedfor summary
judgment as to all claimsnd for the reasons stated below, | grant defendants’ motion.

BACKGROUND
The following undisputeéacts are from the parties’ Local Rule 56.1 Statements

construed most favorably to plaintiff.
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Plaintiff's first employment wittOMH begann February 201&s alaborerin the Long
IslandReviteProgram The ReviteProgram hires teams of laborers, maintenance assistants, and
general mechanics that travel throughout New York State to assist OMHatgga®nters with
maintenance tasks, whicheanecessary to OMH’ability to maintain its accreditatiorRevite
Programteams service each hospital every six months for tavthreeweek periods at a time.
The Long Island Revite Team serviaestainpsychiatric hospitals, including Creedmoor.
Plaintiff worked at Creedmoaeverakimesin his capacity as a laborer on the Long Island
Revite Team

Sometime in 2014, Creedmoor had an open position in which it would directly eenploy
cleaner at its facility (Apparently, OMH botlusesRevite and has its own employees to do
maintenance.Garland Ward, a supervisor at Creedmoor, notified plaintiff about the open
positionandrecommendeglaintiff to the Creedmoor housekeeping department and Jim Hall,
who oversees all personnel in cleaning servi@sbsequent to his applying for the position,
plaintiff received an offer for fultime employment at Creedmoas a cleaner, as did Steve
Miles, a fellow Revite Team eworker.

Plaintiff began as a probationary employee on August 7, 2014. As a probationary
employee, plaintifknew that he could be terminated if he did not do his job correctly or if there
were saff complaints about his workAs a cleaner, plainti® cleaning responsibilities included
stripping and polishing floors, window washing, vacuuming, trash removal, dusting anihglea
walls, common areas, hospital rooms, and bathrodimes cleaning assignments radgpetween
light, medium,andheavy physical effortPlaintiff’'s direct supervisors at Creedmoor were

Derrick Mullings and Garland Wardyho were in turn, supervised by defendaiishea



Jackson and Harry James HalMullings and Ward inspected plaintiff's ward anleast a daily
basis
As to defendant Hall, his title is Chief Housekeeper 2 and his responsibilities include

oversight over all personnel in the Support Services department, which itself includes
housekeeping supervisaad cleanersHall also oversees Jacksavhois currentlyChief
Housekeeper 1 and the parhe Employment Assistance Program Coordinabdullings is a
Supervising Housekeepandis responsible for overseeing housekeepers and cleaners, including
newly hired cleaners during their one-year probationary peribtiglings trained plaintiff
during his first two weeks at Creedmoor.

Plaintiff was initially assigned to clean Ward 6Be performed satisfactoriljuring his
first probationary period, which began in August 2014 when he started, going tiNougimber
2014. The second probationary period, which went from December 2014 to February 2015, also
yielded asatisfactoryevaluation but plaintiff waswvarnedduring this periodhat he needed to
increasehe volume of his work by working more quickly, complete all of his assignments, and
clean the ward as he was trained to Moward the end of March, Mullings asked Jackson to
observe plaintiff's performan¢candJacksorreportedhe following: thewardsmelled; the
corridor and bedroom floors were not swept or mopped and needed buffing; the bathrooms were
not cleaned, and there were feces on the toilet seats, on the wall, and under {hepieilet
dispensers; and the shower de@ scrubbing and mildesremoved Plaintiff disputes that this
was the casenstead he states that Jackson was esenutinizing his work.

In anyevent, plaintiff’'s supervisors transferred plaintiff to Ward 8Amid-April,

Jacksoragainobserved that plaintiff was not penfioing his duties, this timm Ward 6A, and

! Plaintiff denies this supervisory scheme, but then in his supplehseatiaments of facts, states that his direct
supervisors were Mullings, Ward, and another individual, Robert Maadsthat the three were supervised by
Jackson and Hall. Defendanisglte Means’ position, stating that he was not a direct supervisor.



that his work had not improved. Hall had one or two conversations with plaintiff's direct
supervisors about whether or not plaintiff should pass probaloearly May Hall, Jackson,
Mullings, and Ward met toistuss whether to recommend terminating plainfithey decided
that because plaintiff was still working too slowly and not cleaning thoroughly everhafte
transfer to Ward 6Athey would terminate himShortly thereafter, plaintiff received his tthir
and final probationary report, which was unsatisfactéhaintiff was terminatethat same day.

On the day following his terminatioplaintiff applied for a position with his former
employer, the OMH Long Island Revigeogram At the end of May, platiff was rehired as a
Maintenance Assistant,-& for the Long Island Revite Team, under the supervisiddarbara
Daros and Pierre Yacinthe

On June 29, 2015, plaintiff filed a complawith the EEOCagainst Creedmoor
Plaintiff alleged religious dgimination and hostile work environment on the basis of his faith
as a Born Again Christian. Plaintiff h&old severalpeople at Creedmoor about his beliefs,
including one brief conversation with Hathere he toldHall that he worked to please Gadd
Hall said he did not want to hear about that, and another conversation with Jackson. In that
conversation, Jacksdald plaintiff thatshe is a pastor and hepliedthat he is a minister
Plaintiff also advised Jackson in that conversattat he believethat everyone whaoflows the
gospel is a minister. Plaintiffelieves based on her facial expression, that Jackson disagreed
with him.

Plaintiff and Jackson had another conversation about reldierplaintiff, citing his
religious beliefsdeclined to contribute to a collection for an employee whose father hadwlied.

response to plaintiff's declination, Jackson shared with him a portion of scriptuceéiavith



giving, and during @onversatiorabout that scripture passage, Jackson and plaintiff discussed
the meaning of the Biblical verse.

That was the last conversation plaintiff had with Jackson about reli§kamtiff never
told anyone abowgitherconversatiorne had withJackson.However, it was after these two
conversatioa that(1) Jackson began to heavily scrutinize his work @)dullings, Hall, and
Jackson inspected his ward more frequently.

Hall would visit plaintiffsward onthe weekendsven though those were Hall's days
off. After the conversationsith Jacken, an individual, Gordon, who previously assisted
plaintiff with moving the beds, no longer astsd plaintiff with that taskln March 2015,

Mullings stopped spraying the bathroom every weekact that hathcilitated plaintiff's ability
to clean the bathrooms. Plaintiff attempted to complain about Mullings to Jackson hrmiHal
both dismissed him out of haAd.

In his EEOC complaint and in the present actidaintiff alleges religious animus based
on comments by his direct supervisard namely, Ward’s handful of referencesplaintiff as
“Rev,” short for‘Reverend.” Plaintiff never complained or said anything to anyone about Ward
calling him “Rev,”nor did he ever complaiio anyone at Creedmoabout régious
discrimination. Furthermor@]aintiff testified that hedid not know what Ward intended when
he called plaintiff “Reyv’

The timing is unclear, but plaintiff also clainigat Miles, the fellow Revite Team

employeewho was also hired by Creedmoor, and who was not a Born Again Chigiisin,

2 Plaintiff offers a litany of inadmissible hearsay statements from \@riamed and unnamed Creedmoor
employees regarding what was considered ordinary or enhanced satu@ireedmoo This hearsay is excluded
from the Court’s resolution of the motion.



treated differently than plaintifiviles would show up late or not at all on several occasaons
would sometimes show up to work drunk, s never terminated

Despite his termination from Cremador, plaintiff returned to work at Creedmoor as a
member of the Revit€eamin mid-July 2015, workingherein July and August 2013Prior to
plaintiff's tour of duty at Creedmoor as part of Revite, a routineagsgssment meeting was
held, and presentere Yacinthe and Daros from Revite and Hall, among qtfrera
Creedmoor.Hall was aware thailaintiff was once again working fétevite and suggested that
plaintiff work on the painting side of the team,tkatthere would be no direct contdztween
plaintiff and Hallor the other supervisors involved in his terminati¥iacinthe and Daros said
they would consider Hall's suggestion, but they did not think there was anything they could do
about plaintiff's assignment.

There was no change plaintiff's position, location, or supervisory responsibilities.
Plaintiff was able to enter Creedmoor when he returned as part of the Revite Hlaantiff
would againreturn toCreedmoor with the Revite Team in February 2016. Althoegher Hall
nor Jackson contrigd or superviseglaintiff's work for Reviteduring his tours at Creedmoor,
nevertheless, plaintiffonsideredHall’'s conduct and tone angry or unpleasant duringtithia

DISCUSSION

“[SJummary judgment may be granted only if there is no genuine dispute as to any
material fact and the movant is entitled to judgment as a matter Sfdad/“[i]n determining
whether there is a genuine dispute as to a material fact, [the court] mis edsambiguities

and draw all inferences against theving party.” Marvel Characters, Inc. v. Kirby 26 F.3d

119, 135 (2d Cir. 2013) (alteration, citatioaadinternal quotation marks omitted). In ruling on

a motion for summary judgment, a district court “may rely on any material that Wweuld



admissble at a trial.” Lyons v. Lancer Ins. Co., 681 F.3d 50, 57 (2d Cir. 2012) (quotation marks

omitted);see alscCall Ctr. Techs., Inc. v. Grand Adventures Tour & Travel Publ'g Corp., 635

F.3d 48, 52 (2d Cir. 2011) (“[T]he non-moving party must come forwattd admissible
evidence sufficient to raise a genuine issue of fact for trial . . . .” (intquudhtion marks
omitted)). A dispute is not “genuine” if no reasonable jury “could return a verdittidor

nonmoving party.”_Nabisco, Inc. v. Warneambet Co., 220 F.3d 43, 45 (2d Cir. 2000)

(quoting_Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986))

Plaintiff alleges, pursuant to Title VAndthe NYSHRL, causes of action for
discrimination hostile work environment, arrétaliationbased on hiseligion and for fiing an
EEOC complaint. Summary judgment is granted to defendants for the following reasons
(i) plaintiff's Title VII claims for discrimination, hostile work environment, anthliation are
meritless and (ii)plaintiff's NYSHRL claims are barred by the Eleventh Amendment.

I.  Plaintiff's Title VII Claims Against OMH

A. Discrimination®
Discrimination claims under Title VIl are governed by the familiar tste@ burden-

shifting test set forth iMcDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). At step one,

plaintiff must make out prima facie case by showing that (1) he belongs to a protected class;
(2) he was qualified for his job; (3) he suffered an adverse employment aatiof#)dhe
adverse employment action occurred under circumstances that give rise toencentdr

discrimination. SeeGorzynski v. Jetblue Airways Corp., 596 F.3d 93 (2d Cir. 2010). The

burden of making this showingde minimis. SeeJoseph v. Leavitt, 465 F.3d 87 (2d Cir. 2006).

® Plaintiff's complaint also contains Title VIl allegations against Hall anéstag but Title Vildoes not authorize
lawsuits against individualsSee, e.g.Schiano v. Quality &yroll Sys, 445 F.3d 597, 608 n.8 (2d Cir. 2006) (citing
Tomka v. Seiler Corp66 F.3d 1295, 13134 (2d Cir. 1995)).Plaintiff has conceded this point, and the Title VII
claims against Jackson and Hall are dismissed.




Circumstances contributing to an inference of discrimination may include, antarghuhgs,
invidious comments about people in the protectads or more favorable treatmentohilarly

situatedemployeesutside of the protected clasSeeAbdu-Brisson v. Delta Air Lines, Inc.,

239 F.3d 456, 468 (2d Cir. 2001).
At step two, alefendant must “articulate some legitimate, nondiscriminatory reason for
[his] action,” but the defendafthieed not persuade the court that it was actually motivated by the

proffered reason.’Delaney v. Bank of Am. Corp., 766 F.3d 163, 168 (2d Cir. 2014) (internal

guotation marks omitted). If the defendant succeeds on step two, the presumption of

discrimination is rebuttedSeeSt. Marys Honor Ctr. v. Hicks, 509 U.S. 502, 510-11 (1993).

Then at step three, the burden shifts back to the plaintiff to eltberpretext, othat a
reasonable jury could conclude that the employer’s determination was thdaesult of

discrimination. SeeHolcomb v. lona Coll., 521 F.3d 130, 141 (2d Cir. 2008)e evidencé¢hat

shouldbe considered at step thieeludes “the strength ohé plaintiff's prima facie case” as
well as ‘the probative value of the proof that the employer’s explanation is false, anchany ot

evidence that supports [or undermines] the employer’s cdsedes VN.Y. Racing Ass’'n 233

F.3d 149, 156 (2d Cir. 2000) (quoting Reeves v. Sanderson Plumbing, R1ogd$30 U.S. 133,

149-50 (2000)) (internal quotation marksitied). In some cases, assessment of a plaistiff
prima facie case andhis evidence of pretext “tertd collapse as a practical matter under the

McDonnell Douglas framework.” _Collins W.Y.C. Transit Auth., 305 F.3d 113, 118 n.1 (2d

Cir. 2002).
Defendants argue that plaintiff has not even demonstrgiadafacie case of

discrimination because plaintiff has not presented any facts sufficieatigty she fourth factor,



i.e., that his érmination occurred under circumstances that give rise to an inference of
discrimination.

Regarding the commenébout which plaintiff complainsstray remarks, even if made
by a decision maker, do not constitute sufficient evidence to make out a case giheemplo

discrimination.” Danzer v. Norden Sys., 151 F.3d 50, 56 (2d Cir. 1998). Ward’s infrequent

references to plaintiff as “Rev,” short fBeverend, is not an invidious comment, particularly
when considering that plaintiff believed himself ]mdminister, that he told his colleagues of

his faith, and particularly considering that plaintiff did not know how Ward intended the
comment. ltis illogical to admit not understanding how a comment is intended and thguneto ar
that it isinvidious. Related to this point is plaintiff's meritless argument regarding Hall’s
response when plaintiff stated that he works to please Gell:stating that he did not want to
discuss God or religion is insufficient to find an invidious comment.

Next, there cabe no inference of discrimination based on a single facial expression
during one conversation. In the first instance, it is a facial expression andineickous
comment. Tie Court refuses to make the leap from a disagreéabiéd expression to one that
evinces discriminatioagainst Born Again Christians. Even if the Court were to accept
plaintiff's characterization of Jackson’s expression as “nasty,” thatuffizient: An “angry
facial expression[]Wwill not permit a findng of discrimination because although this “behavior
may be rude and unprofessional, it merely indicate[d] personatyejunhere, disagreement]

rather than discrimination.” Wilson v. Family Dollar Stores of N.Y., Inc., NoC®6639, 2008

WL 4426957 at *7-8 (E.D.N.Y. Sept. 25, 2008).
As to a comparator, the only person that plaintiff offers is his co-worker Stide® M

who showed up to work late or not at all sometimes and at times was drunk at work, but was not



fired. To show that Miles is a relevant comparator to plaintiff, plaintiff must demon#tette

Miles was“similarly situated in all material respétts plaintiff. McGuinness v. Lincoln Hall,

263 F.3d 49, 53 (2d Cir. 2001).

“Employment characteristics which can support a finding thatedmiployees are
similarly situated include similarities in education, seniority, performancesecific work
duties and similar requirements for skill, effort and responsibility for jolfsnneed unde

similar working conditions.”_Potash Fl. UnionFree Sch. Dist972 F. Supp. 2d 557, 580

(S.D.N.Y. 2013) (internal quotan marks and citation omitted)Although paintiff has offered

very little evidence regarding Milegharacteristics, plaintiff has shown that both men were hired
at the same timtr the same job (and therefore had similar duties and responsibilities) to work
at Creedmoounder the same working conditionBlaintiff was terminated for alleged improper
performanceand Miles was not fired even thoughdsmne to workate and drunk. The only

other difference between them was that plaintiff is a Born Again Christiauen @&ede minimis
standard necessary to showrama facie case, and construing the record in the light most
favorable to plaintiff, these facts suffice, albeit Iyare

Havingmetthe first step of thécDonnell Douglas burdeshifting analysisthe burden

shifts todefendants to show legitimate, nosdiscriminatory reason fgslaintiff's termination.
Defendants have mstep two by offering the declining quality of plaintiff's performance and his
unsatisfactory performance rating on his third probationary performanesvrevi

As to the third step of McDonnel Douglasaiptiff has failed to rebut the legitimate,

nondiscriminatory reasons for his termination. As stated ablow@videncéhat shouldoe
considered at step threeludes‘the strength oflte plaintiff's prima facie case” as well as “the

probative value of the proof that the employer’s explanation is false, and angwattesrce that

10



supports [or undermines] the employer’'s casiames233 F.3dat 156 (internal quotation

marks onitted). Plaintiffsmemorandum in opposition to defendants' motion dionmary
judgment spends one paragraph arguing preseegifically, he argues pretext because his “May
2015 termination occurred less than four months after he received a satisfactotipiproba
report;” that “[flollowing the March 2015 conversations regarding religion, [gi&dd to receive
any supervisory and employee assistance for his job duteSwas blamed for deficiencies
which occurred on his days off and heavily scrutinized by Jackson with regilarto his

[w]ard when same was never done prior.” In essence, plaintiff relies on the samerdsgue
advanced for hiprima facie showing, and he does not offer any arguments targeted to the
performance reviewas pretext That is permissible, and may create an issue of fact when the
prima facie case is strong. Here, however, plaintifiitsma facie case is trulyde minimis, and no
reasonable jury could find that his religion was a substantial fecctbe decision to terminate
him.

In the first instance, plaintiff's previous satisfactory reviews do not undo the
unsatisfactory review he received as a probationary emplogeéo they do undo the warnings
he received prior to his unsatisfactory reviéldisagreements regarding poor performance
evaluations and claims of prior good performance do not, as a matter of law or lapnchaite

present poor performance reviews were unfouriddthttera v. JPMorgan Chase Corp., 740 F.

Supp. 2d 561, 574 (S.D.N.Y. 2010).

To the contrary, the factdaintiff provides regarding the quality of his work suppbe
conclusiorthat his performance declinedaintiff admits thatdefendants discusséds
performance with him and thadld himto work fastemndmore efficiently during higebruary

2015 second review, even though defendants gradegl/hluation as “satisfactoryThis is

11



important for two reasons. Firglaintiff admits that he received this warnjrmgnd he makes no
argument disputing the veracity of this evaluation ofdusk performance, whicprecipitated
his February 2015 warning. Second, and more importantly, these warnings came inyFebruar
2015, before the March 2015 conversations related to religion that he argues prompted the
heightened scrutingbsence of assistance, the May unsatisfactory redeavhis May
termination. This is fatal to plainti§’argumenbecause platiff is admitting thahe was put on
notice regarding kiperformance issues befdhe particular religious conversations he proffers
as having caused his termination.

In addition regarding his post-religious conversation work performgme@dmits that
he was not doing certain cleaning routines daily, either becalassaggdhat defendants did not
require him to or because someone he expected to help him did not help him. In that way,
plaintiff is still admitting that he failed to aaplete a task his supervisors had assigned him. His
attempts to rationalize his ngrerformance support defendants’ argument that he was not

working up to their standard§SeeRalkin v. New York City Transit Auth., 62 F. Supp. 2d 989,

998 (E.D.N.Y. 1999]finding that “many of plaintiffs factual disputes appear to be
rationalizations for her allegedly unsatisfactory performance, rather émaorgtrations of any
material fact to be tried”) Thus, plaintiff has failed to rebut defendants’ legitimate,
nondiscriminatory reasons for heymination as pretext
B. Hostile Work Environment

To raise a triable issue of fact as to a hostile work environment claim, a plainstf
adduce evidence showing that “the workplace is permeated with discrimimdtonglation,
ridicule, and insult that is sufficiently severe or pervasive to alter the mxldf the victims

employment and create an abusive working environmdRizéra v. Rochester Genesee Reg

12



Transp. Auth., 743 F.3d 11, 20 (2d Cir. 2014) (intecpadtation marks omitted). “It is
axiomatic that mistreatment at work . . . is actionable under Title VII only wheout®

because of an employseprotected characteristicBrown v. Henderson, 257 F.3d 246, 252 (2d

Cir. 2001). Anti-discrimination &ws “are intended to protect employees from genuine
workplace mistreatment and harassment; they are not intended to gutraneeployees will

never suffer inconveniences or that their exaegire will be fulfilled.” Ruggieri v. Harrington,

146 F. Supp. 2d 202, 218 (E.D.N.Y. 200Thus, Title VIl does not establish‘general civility

code’for the American workplace.Petrosino v. Bell Atl.385 F.3d 210, 223 (2d Cir. 2004). In

assessing a hostile work environment claim, “courts should exah@rietality of the
circumstances, including: the frequency of the discriminatory conductvigsity; whether it is
physically threatening or humiliating, or a mere offensive utteranceyhather it unreasonably
interferes with the victins job perfomance.” _Rivera743 F.3d at 20.

Plaintiff's evidence in support of his hostile work environmgaim for the most part
replicateshe evidence that he argues shows discriminatory animd@glso points to the
increase in the number of inspectia@iis wardas evidence of a hostile work environmérin
sum, plaintiff,thereforerelies in large pardn two conversations with Jackson, one conversation
with Hall, andthe instancegvhere Ward called plaintiff “Rev,” in addition to eing closely
scutinized This fails to meet the standard for a hostile work environment.

Although plaintiff argues that the test for a hostile work environment is disjunctihat
it need be either pervasive or severe, not both, plaintiff has shown neither pensssiane
severity The facts of this case are a far cry from a situation in which plaintiff wasctad to

discriminatory harassment because he was “singled out . . . on an almost daibnkestount

* Plaintiff additionally offers several inadmissible hearsay statemerdsdiag Jackson’s historical inspection
frequency or conversations others had with Jackson about plaintiffedeia him by named and unnamed third
persons. None of these statersembuld be admissible at trial, and the Court will not consider them.

13



of” a protected characteristithat would qualy as pervasivesee, e.g.Feingold v. New York,

366 F.3d 138, 150 (2d Cir. 2004), or the kinds of cases indicating single but eghrexgblity,

see, e.g.Howley v. Town of Stratford, 217 F.3d 141, 148 (2d Cir. 2q@8hying summary

judgment where plaintiff had been subjected to “an extended barrage of obscene vedyal abus
including profanity,‘remarks concerningher] menstrual cyclg and suggestions plaintiff had
“achieved her [advancement] only performing sexual favors”)

Courts haveoutinely held that actual or perceived mistreatment similar to that relied on
by plaintiff in this case fadlsignificantly short ol hostile work environmentSeeDemoret v.
Zeqarelli 451 F.3d 140, 150 (2d Cir. 2006) (finding that “close monitoringhef plaintiff s]
work” and fact that the employer “review[ed] her budget with e-fsothed combiverenot
actionable)Petrosino, 385 F.3at 223 (“Simple teasing, offhand comments, or isolated incidents
of offensive conduct (unless extremely serioudl) not support a claim of discriminatory
harassment.”) Paintiff’ s evidencedoes not rise to the level ahostilework environment.

C. Retaliation

Retaliation is actionable under Title VII when the plaintiff “engaged in a giexde

activity, such as complaining about [religious] discrimination” and, as a result, his employe

an adverse action in retaliation. Kirkland v. Cablevision Sys., 760 F.3d 223, 225 (2d Cjr. 2014

To establish @rima facie case of retaliation under Title VII, dgmntiff must show
“(1) participation in a protected activjtf2) that the defendant knew of the protected activity;
(3) an adverse [retaliatoryction; and (4) a causal connection between the protected activity and

the adverse employment actiordicksv. Baines 593 F.3d 159, 164 (2d Cir. 2010) (quoting

Jute v. Hamilton Sunstrand Corp., 420 F.3d 166, 173 (2d Cir. 2005)).

14



Plaintiff's claim failsto make out @rima facie case because he has failed to show an
adverse actianTo demonstrate an adverse action, “a plaintiff must show that a reasonable
employee would have found the challenged action materially adverse, which context
means it well might have dissuaded a reasonable worker from making or suppohargenf

discrimination.” Fincher v. Depository Trust & Clearing Corp., 604 F.3d 712, 721 (2d Cir.

2010) (quoting Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 68 (2006)).

First, plaintiff filed his EEOC complaint after his termination from Creeaimand
plaintiff admitted that he never complained to anyone during his time at Creedooobiay of
the conversations or commeitisthe nowclaimswere discriminatory.Since he waso longer
employed by Creedmoor subsequent to his EEOC complaané is no protected activity as to
which defendants could retaliatlstead, [intiff argues that defendants tried to affect his
employment by having him, as a member of the Revite Tpeohibited from Creedmoor.

That is an inaccurate characterizataf the admissible facts provided to the Court. What
transpired, as both parties admit, was that prior to plaintiff's first tour of d@yedmoor as
part of Revite, a routine prssessment meeting was held. During that meeting, the Revite
supervisors Yacinthe and Daros attended, as did Hiall. was aware that plaintiff was once
again working for Revite and suggested fhlatntiff work on the painting side of the team, so
thatthere would be no direct contact between plaintiff and Hall or the other supervisors involved
in his termination.Yacinthe and Daros said they would considall’'s suggestionbut they did
not think there was anything they could do about plaintiff's assignment.

Plaintiff's tours of duty and assignments did not change; as the evidence shows, and
plaintiff admits, he has done two tours of duty at Creedmoor as part of the RegitarPrand

he has not been prohibited from entering the facility. Although courts in thist ¢tieve

15



recognized that “[a] plaintiff can state lain for retaliation where a previous employer gives a
negative job reference, refuses to write a recommendation, or otherwise Iseitlreputation,

thereby damaging the employee’s future employment prosp&tigteich v. N. Shord-ong

Island Jewish Health Sys., Inc., No. €¥-8583, 2015 WL 1515255, at *4 (S.D.N.Y. Apr. 2,

2015), that is not what happened heré. JGte v. Hamilton Sundstrand Corp., 420 F.3d 166, 178

(2d Cir.2005) (holding that a former employefase statement to@ospective employerthat
he could not discuss the plaintiff because she “had a lawsuit pending,” was sufificeent
reasonable jury to conclude that plaintiff was the victim of a retaliatoryerefej No one at
Creedmoor provided prospective employernegative job reference, refused to write a
recommendation, or otherwise damaged plaintiff's future employment progptciRevite.
Revite had already hired plaintiff, and Revite assigned him to Creedwmioere he stayed

Thus, plaintiff has not shown any matéadversity. Material adversityneans that the
employers actions must be harmful to the point that they could well dissuade a reasonable
worker from making or supporting a charge of discriminatiduilington, 548 U.S. at 57.
Plaintiff has not showany action that harmed plaintiff, whether materially or ataadtl Halls
suggestion thatlaintiff work on the painting side is not sufficient to deteeasonable
employee from complaining about discriminatiohccordingly, while plaintiff's burden to show
retaliationat theprima facie stage isdle minimis, plaintiff has failed taneet even this modest
burden. SeeBlutreich 2015 WL 1515255, at *4.

Therest of his argument is premised on his allegations of Hall having a “natsigedtt
towards him or speaking with “anger in his voice” during those tours of duty. Thauplky :10t
enough to show an adverse action. The requiremenatdrial adversity preserves the principle

that Title VII “does not set forth a general civility code for the Americarkplace.”
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Burlington, 548 U.S. at 6@internalquotation marks omitted). “[P]etty slights or minor
annoyances that often take place at work and that all employees experiencetaiustitute
actionable retaliationld. Plaintiff’'s issue with Hall’s attitude cannot demonstrate an adverse
action given that Hall is not his employer or supervisor, the interactions, however una@vil, ar
limited to two occasions when plaintiff was at Creedmoor, and where Titléoél not
guarantee a “civility code.Defendants’ motion for summary judgmesgranted as to
plaintiff's Title VII retaliation claim.

. Eleventh Amendment

The Eleventh Amendment bars a suit against a state or onegéiisies for money
damages iflederal court unless either Congress has clearly abrogated the statesitjnumtire

state has unequivocally waived its immunifee, e.g.Santiago vN.Y.S.Degt of Corr.Servs,

945 F.2d 25, 29-30 (2d Cir.1991hlere,as district courts in thisikcuit have uniformly found,
theNYSHRL includes no waiver of the stasemmunity to suit in federal courGee

Limwongse v. N.Y.S. Office of Mental HealtB49 F. App’x 862, 862-63 (2d Cir. 2007)\W]e

agree with the district court that, because [OMH] and [the psychiatric centerdt@ragencies,
they are protected yleventh Amendment immunifyom appellaris suit for monetary

damages); Dimps v.N.Y.S. Office of Mental Health777 F. Supp. 2d 659, 661 (S.D.N.Y.

2011) (holding that OMH and two @b psychiatric centers “are agencies of the State of New
York” and“‘arms of the state eitied to sovereign immunity, such thaplaintiff's “NYSHRL

claim must be dismiss&d Lambert v. N.Y.SOffice of Mental HealthNo. 97CV-1347, 2000

WL 574193, at *7 (E.D.N.Y. Apr. 24, 200Qff'd, 22 F. App’x 71 (2d Cir. 200isting

casesy Importantly, thiEleventh Amendment immunigxtends to state employees acting in

® Plaintiff agreed to dismiss his NYSHRL claims against OMH dusipge-motion conference.
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their official capacities SeePietri v. N.Y.S. Office of Court Aahin., 936 F. Supp. 2d 120, 128

(E.D.N.Y. 2013) (citing Fulton v. Goord, 591 F.3d 37, 45 (2d Cir. 2009).

Here, plaintiff's allegations stem from Jackson’s and Hall’'s conduct in tffeitab
capacityj.e., as his supervisofs.Accordingly, plaintiffsNYSHRL claims against OMH,
Jackson, and Hall are dismissed.

CONCLUSION
Defendants’ motion for summary judgment is grant€de Clerk is directed to enter

judgment dismissing the complaint

SO ORDERED.
Digitally signed by Brian M. Cogan

U.S.D.J.
Dated: Brooklyn, New York
February 20, 2017

® Plaintiff relies onE.E.O.C. v. Suffolk Laundry Servs., Ind8 F. Supp. 3d 497, 523 (E.D.N.Y. 201#y the
proposition that the NYSHRL permits supervisor liability, but that cas®jgposite, as the defendant in that case
was a private actor.
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