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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

YESH MUSIC, LLCand JOHN K.

EMANUELE, individually and on behalf of :

all other similarly situatedopyright holders, : MEMORANDUM DECISION &
ORDER

Plaintiffs,
16 Civ. 1406BMC)
- against

AMAZON.COM, INC. and AMAZON
DIGITAL SERVICES INC,,

Defendans.

COGAN, District Judge.

Plaintiffs are the owners of publishing rights associated with over one hurgirgaybt
registrations covering over two hundred musreabrdings Theybring claims against
defendants Amazon.com, Inc. and Amazon Digital Service, Inc. (together thhez
“defendant), alleging that Amazon infringed their copyrightsdgtributingphonorecords of
plaintiffs’ recordingson numerous online musserviceproductswithout first securing
“‘compulsory licenses as that term is definednder the Copyright ActSpecifically, paintiffs
allege that Amazofailed to timely serve on plaintiffs valid Notices of Intent to Qbta
Compulsory Licenses (“NOIs”), athe Copyright Act and applicable regulatioeguire
Alternatively, plaintiffsbring claimsagainst Amazon for failure pay royalties, alleging that
even if Amazordid securecompulsory licenses, hasunderpaid royalty payments owed to
plaintiffs by manipulating its streaming reports and deleting streaming information.

At the Initial Status Conference for this case in June 2016, Amazon represented to the

Court that it did not need discovery to prove that it is entitigddgment as a matter of law on
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certain of plaintiffs’ claims It was thus permitted to move for partial summary judggnambr
to the initiation of any discovery, on thmited issue of whether hadtimely served valid NOIs
on plaintiffs. After Amazon’s motion for partial summary judgment was fully brigfethintiffs
moved for leave to file a third amended complaint, alleging that they hawtlsediscovered
new facts that affecteaoth the issues raised in Amazon’s motion atier claims irthe
complaint. | granted plaintiffshotion tofile a third amended complaint over Amazon’s
objection, angermittedadditional briefing from both sides addressed to the new allegations in
the third amended complaint.

For the reasons given below, Amazon’s motion for summary judgment is granted in part
and denied in part.

BACKGROUND

Plaintiff Yesh Music, LLC (“Yesh”) is a music publishing company that owes t
copyrights to all songs created by the band The Amei@ollar. Plaintiff John Emanuele and
non-partyRichard Cupolo arthe sole members of Yesh, as well as the satgposers of The
American Dollar’s songsPlaintiff Emanuele iglso the sole composer and owner of the
copyrights in songthathehasreleased under the collective name “Zero Bedroom Apartment.”
Defendant Amazon operates Amazomfe Musig in addition to other online music services,
which makesongsavailable for streaming and downloadiiogcertainsubscribers. Plaintiffs’
copyrightel songs are availabten Amazon Pme Music, as well as other Amazonline music
services.

This case deals solely with plaintiffs’ copyrights to the musical works eiethatthe

! After Amazon filed its reply in further support of its motion for grummary judgment, plaintifimoved for
leave to file a sureply, attaching the proposed staply to theirmotion. Amazoropposed. Plaintiffs’ motiofor
leave to file a sureply is granted and the Court will consider thersaly, as well as Amazon’s memoum in
opposition toplaintiffs’ motion, to the extent they add any additiomdévantarguments
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The American Dollar and Zero Bedroom Apartment songs. As composers figlairgentitled
to two separate copyrightsr each song a copyright in the “musical work” and a copyright in

the “sound recording.’'Seel7 U.S.C. 8§ 102Bridgeport Mug, Inc. v. Still N The Water Publ'g,

327 F.3d 472, 475 n.(®th Cir.2003) (“Sound recordings and their underlying musical

compositions are separate works with their own distinct copyrights.”); T.Bn$i80. v. Jem

Records, In¢.655 F. Supp. 1575, 1576 n. 1 (D.N.J. 1987) (“When a copyrighted song is

recorded on a phonorecord, there are two separate copyrights: one in the mugoaltam
and the other in the sound recordingseealso6 Melville B. Nimmer & David Nimmey
Nimmer on Copyright 8 30.03 (“Copyright ownership of the physical embodiment of the
performance of a musicalomposition . . . is distinct from the ownership of the copyrighten th
musical composition itself. . . 7). A copyright in the musical work embodies the right to the
musical composition,e., “the notes and lyrics of the soag they appear on sheet music.”

Recording Indus. Ass’n of Am., Inc. v. Librarian of Cong., 608 F.3d 861, 863 (D.D.C. 22%0);

generallyNimmer on Copyright 8 30.02. A copyright in the sound recording,caBed the
“master recording,” embodies the rights to a recording of a particularperfice of the musical

work by a specific artistRecording Indus. Ass’'n of Am., In6608 F.3d at 863.

Although a copyright consists of “a bundledi$crete exclusive rightsN.Y. Times Co.

v. Tasini, 533 U.S. 483, 495-96 (2004¢ealso17 U.S.C. § 106, this case only concerns

plaintiffs’ right to make and distribute phonorecords of their copyrighted musoabwA
phonorecord is simply a material object in which sounds are recordéded.” 17 U.S.C.

8 101. For example, a CD is one type of phonorecord. A license granted by the copyright owne
to anothepartyto copy and distribute phonorecords containing a particular musical work is

called a “mechanical license.”



In its memorandum in gyort of its motio for summary judgment, Amazon provides
helpful example that demonstrates howolihe conceptdescribed above come togethEo
make and distribute a CD of Jimi Hendrix’s recording of “All Along the Watchtgvaesong
written by Bd Dylan, “one would need a license to reproduce the sound recording from Jimi
Hendrix’s record label. . .and a mechanical license from Bobl&ys musiepublishing
company.”

Here, plaintifs allege that Amazon has infringed their copyridhtdailing to secure a
compulsory mechanical license prior to producing and distributingrthesical workson
Amazon Prime MusicAmazon needs a mechanical license to offer plaintiffs’ songs on Amazon
Prime Music because that service provides a feature where a user can downlggatba son
offline playback, which creates a fixed copy, considered to be a phonorecord, of the sang on th

user’s device.SeeUnited States v. Am. Soc. of Composers, Authors, and Publishers, 485 F.

Supp. 2d 438, 444 (S.D.N.Y. 2007) (“[T]he downloading of a music file isharacterized as a

method of reproducing that file.”) (emphasis omittédaverick Recording Co. v. Goldshteyn,

No. CV-05-4523, 2006 WL 2166870, at *3 (E.D.N.Y. July 31, 2006) (saseellSOA&M

Records, Inc. v. Napster, In@39 F.3d 1004, 1014 (9th Cir. 2001) (“Napster users who

download files containing copyrighted music violate plaintiffs’ reproductionsight

A compulsory license under § 115 of the Copyright Act allows an individual to make and
distribute phonorecords of a copyrighted musical work, without reaching any kinceefragmt
with the copyright owner, on terms andesset by th€opyright Act and applicable regulations.
See generall§7 U.S.C8 115; 37 C.F.R. § 385.1. Once a copyright owner distributes the
musical work “to the public,” the compulsory license provision of § 115 is trigganeldanyone

may obtain a compulsory license in the musical work by seamgOlon the copyright owner



within the applicable time framend following other specific requirements set out in the
copyright regulationsSeel7 U.S.C. § 115(a)b).

There areawelve AmazorNOls that & the subject of this motioten of which relate to
plaintiff Yesh'’s copyrights to The American Dollar’'s songs, and two of wtaldte toplaintiff
Emanuele’s copyrights to Zero Bedroom Apartment’s soAgserting a multitudef violations
and defects, lpintiffs claim thatall twelve ofAmazon’s NOIs arénvalid, and thus deprive
Amazon of compulsoriicenses to plainti’ copyrights.

Plaintiffs’ allegationscan be boiled dowmotthree main argumentgirst, the NOIs are
invalid because they were either never served, untiselyed, or improperly served. Second,
even if the Court finds that Amazaémely and validly served all twelMdOls, certain NOIs are
still invalid becausghey fail to comply with technical requiremts regarding the content of an
NOI. This allegechon-compliance consists of (the NOIS failureto identify Amazon Prime
Music as a service upon whighaintiffs’ musical works woulde made availabj€2) the lackof
some NOlIs to include thequiredsignature and designated date of distribution; and (3) other
NOISs incorrect inclusion othe parenthetical “(Alt Mix)” in the title of the songs, when the “alt
mix” versions of the songserenever released to the publi€inally, plaintiffs contend that
Amazonwas required to, but did not, serve separate NOlh&fambient” versiongas
explained belowf plaintiffs’ songs?

Amazon denies that the alleged defects exist or that @meler the NOIs invalid, and has
moved forsummary judgmerfor a determinatiothat it has served valid NOIs, and therefore
has compulsory licenses to make and distribute phonorecords of plaintiffs’ hvwsika. With

one exceptiorplaintiffs’ argumentsarewithout merit,and Amazon’snotion for partial

2 Plaintiffs also claim that Amazon never served NOIs for additiamajs that are not listed on the 12 NOIs. This
allegation does not affect the limited issue on this sumioaigment motion, which is whether the 12 NOIs were
timely and validly served and properly apply to the songs listed.
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summary judgment ithereforedenied in part and granted in part.
DISCUSSION
“[SJummary judgment may be granted onlytifere is no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter of IMarvel Characters, Inc.

v. Kirby, 726 F.3d 119, 135 (2d Cir. 2013) (quoting Fed. R. Civ. P. 56(a)). Upon consideration
of a motion for summary judgment, the court must construe the facts in the light nooabfa

to the nonmoving party and reselallfactual ambiguities in that partyfavor. Cioffi v. Averill

Park Cent. Sch. Dist. Bd. of Educ., 444 F.3d 158, 162 (2d Cir. 2006). In ruling on a motion for

summary judgment, a district court “may rely on any material that would be admigable a

trial.” Lyons v. Lancer Ins. Co., 681 F.3d 50, 57 (2d Cir. 20it2¢rhalquotation marks

omitted).
To defeat a summary judgment motion properly supported by affidavits or other
documentation, “the non-moving party must come forward with admissible evislefficeent to

raise a genuine issue of fact for trial. .” Call Ctr. Techs., Inc. v. Grand Adventures Tour &

Travel Publ’'g Corp., 635 F.3d 48, 52 (2d Cir. 2011) (internal quotation marks omitted)). A

dispute is notgenuine” if no reasonable factfier “could return a verdict for the nonmoving

party” Nabisco, Inc. v. Warndrambert Co,.220 F.3d 43, 45 (2d Cir. 2000) (quoting Anderson

v. Liberty Lobby, Inc. 477 U.S. 242, 248 (1986)). This means that the nonmovingrpasty

present more than a “scintilla of evidence,” Hudson Ry. Co. v. Consol. Rail Corp., 902

F.2d 174, 178 (2d Cir. 1990) (internal quotation marks omitted), or “some metaphysical doubt as

to the material facts Aslanidis v. U.S. Lines, Inc., 7 F.3d 1067, 1072 (2d Cir. 19@8rnal

guotation marks omitted), and cannot rely on conclusory statemeimei@ assertions that

3 Although plaintiffs argue that the Court should reject the numerouswaitidAmazon has submitted, plaintiff have
neither requestediscovery under Federal Rule of Civil Procedure 56(d), nor described whateatigthey might
require, nor identified any circumstances that would call Amazofitaasits into question.
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affidavits supporting the motion are not credible.” Gottliebty. Gf Orange84 F.3d 511, 518

(2d Cir. 1996) (internal citaons omitted).

. Valid and Timely Service ofthe NOIs

A. Actual Service

As mentioned above, theeare terNOls that relate to plaintiff Yesh’s copyrights in The
American Dollar's songsEven though they attached &hNOIs to the third amended
complaint, paintiffs claim that Amazomewer served eighdf them. The only support plaintiffs
identify for this claim isaconclusory allegatiothat Yesh “has no record of ever receiving
[these]NOI[s].”

Relying upon the mailbox rule and its presumption of receipt, Amazon maittiatits
servedsix paperNOls on plaintiff Yeshvia First Class Mil. To support this claim, Amazdms
submitedthe affidavitof William B. Colitre, Vice President and General Counsel of Music
Reports, Inc.which is Amazon’s agent responsible for generating and mailing NOts on
behalf In his affidavit, Colitre avers that Music Reports has an establmbeddure to create
and mail NOIswhich it uses and follows in the ordinary courséobusiness, ante explains
thenumerous steps involved in that proce€®litre also avers that thisocedure was used to
send the six paper NOIs that Yesh claims it had never recaindthat the sixpapemMOls wae
sent to Yesh at the address listed on its signedlféfm, which Yesh provided to Music Reports
by email* Plaintiffs fail to address the Colitre affidavit propound any argument in support of
their claim that Yesh nev received the six paper NOIs.

Under the mailbox ruleyhere as here, there is proof of an offig®cedure that is
followed in the regular course of business, and these procedures establish thpatitbe letters

or notices have been properly addressed and mailed, a rebuttable presumptidmeatises t

4 The email and W9 form are attached to the Colitre affidavit.
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letter or notice was actually received bg person to whont was addressed_eon v. Murphy,

988 F.2d 303, 309 (2d Cir. 1993) (quoting Meckel v. Contl Res. Co., 758 F.2d 811, 817 (2d Cir.

1985));accordMa v. Merrill Lynch, Pierce, Fenner & Smith, 597 F.3d 84, 92 (2d Cir. 2010);

Akey v. Clinton Cty, N.Y., 375 F.3d 231, 235 (2d Cir. 2004). As | have previously explained,

“[t]he mere denial of receipt does not rebut that presumpfibare must be in addition to
denial of receipt some proof that the regular office practice was not followed or was cayelessl|
executed so the presumption that notice wailed becomes unreasondblgirogiannis v.

Nat’'| Recovery Agency, IngcNo. 14-3954, 2015 WL 8665448, at *6 (E.D.N.Y. Dec. 11, 2015)

(quotingLeon, 988 F.2d at 309).Further, umnder New York law,‘personal knowledge of
mailing procedures is required only to establish regular office procedure, matrtivailar
mailing.” 1d.

The Colitre affidavit isnore than sufficient to create the presumption that Yesh received
thesix papemNOls. Itestablishes that the NOIs were created and mailed in the usual course of
Music Report’s business, according to established procedure, amdadressetb Yesh at the
addresst directly provided. ‘¥sh’sconclusory allegations that it never received the NOIs do not
rebut this presumptiomor create any factual disputAmazon hasherefore sufficiently

established thatesh received the spaperNOIs.

B. Valid Method of Service

Second, as to the remaining fotesh NOIs, plaintiffs clainthat tiree were invalidly
served Amazon again relying on the Colitre affidavihaintains that it electronically served all
three NOS$, which are dated between January 2015 and November 2015, by uploading them to
Yesh’s web account on Music Reports’ web portatmazon claims that thiwas proper because

on February 12, 201%,esh consented to electronic service in this fashion



Plaintiffs admit that Yeskonsented to electronic service of NOIs in February 2014, but
claim that Yeshievoked such consent on Augl 2014 makingthe electronic service of thbree
NOIlsin 2015 invalid. To support this claim, plaintiffs submit an August 21, 204l that
RichardCupolo sent on behalf of Yesh to Music Reports, which is attached to Cupolo’s
affidavit. The August 21, 2014 email contains the stibffdo More NOI's [sic]’and states:
“[T]his is Richard Cupolo from Yesh Music LLC, representing the works of thecalugoup
The American Dollar. We wisfor Music Reports, Inc. and any of its affiliated companies to
cease the issysic] of any and all future compulsory mechanical licensing N{3l&g§ on our
behalf effectively immediately

Besides being legally ineffective, this emaiy its termsjn no way operates as a
revocation of cosent to electronic service. Itam attempby Yeshto revoke consent to service
of all NOls in any mannerBut as Music Reports informed Yesh in an email in response, that
wasnot an option.Section115 of the Copyright Act provides thatpartyhas a right to obtain a
compulsory license to a musical work, whether the copyright holder wishes telicervrk
or not. Yesh did not have the optiohrefusingservice of Amazon’s NOJsandbecausés
consent to electronic service was never revoked, the electronic service of the RIS iwas
valid.> Amazon hasherefore sufficiently established that all ten Yesh NOIs were validheder
even though Yesh disputssrviceonly as to eight.

C. Timely Service

Third, gaintiffs claim thateven if the Court finds that Music Reports properly setked

Yesh NOls service of all twelveNOls (ten related to Yesh, twelated to Emanue) was

® Plaintiffs also contend that the August 21, 2014 email operated as a renadfatonsent for Music Reports to
receive NOIs on Yesh'’s behalf. But Music Reports was not acting orisvestalf— Music Reports was Amazon’s
agent, serving NOIs on Yesh é&imazon’s behalf.



untimely becaus@mazon had been distributing phonorecordplaintiffs’ musical works for
yearsprior to service.

To obtain a compulsory license to a musical work, a personsengan NOI on the
copyright owner “before or within thirty days after making, and beforeiloliging any
phonorecords of thework . . . .7 17 U.S.C. 8 115(b)(1). “That tinieait is strictly enforced:
‘Failure to serve or file the notice required Byl[15(b)(1)] forecloses the possibility of a
compulsory license and, in the absence of a negotiated license, renders the nthking a

distribution of phonorecords actionable as acts of infringement.” 24/7 Records, Inc. v. Sony

Music Entm't, Inc., 429 F.3d 39, 42-43 (2d Cir. 2005) (quoting 17 U.S.C. § 115(b)(2)).

According to plaintiffspbecause Amazodistributed phonorecords of plaintiffs’ musical works
prior to serving the NOIs, the NOIs are invalid and Amasdmablefor copyright infringement.
In support of their claim that Amazon distributed phonorecords prior to service of the
NOls, daintiffs have submittedgttachedo affidavits by Cupolo and Emanuele, numerous
“stream” or “royalty” reportgrom TuneCore — the comparlyat plaintiffsengaged to distritia

their songs to online music services on their beharhe TuneCore reports are monthly reports,

®In the initial round of briefing, the Emanuele and Cupolo affidavits atthstieaming reports purportedly from
Music Reports. In its reply, Amazon pointed out that the reports filgistibmitted were not from Music Reports,
butwere actually from TuneCore. The difference is significant because Tuneporésrall streams of plaintiffs’
music, including streams pursuant to a voluntary license, whereas Riegorts only reports streams pursuant to a
compulsory license.

To support its contention that the reports that plaintiffs submitted are not from Mugart@eAmazon relied on the
Colitre affidavit, in which he averred that none of plaintiffs’ repdshow[] any indicia of having come from any
interface offered by Musicéports.” It also submitted the affidavit of Andrew Migdail, Director of @pens at
TuneCore, in which Migdail averred that plaintiff Emanuele has two aceeutit TuneCore, and that the
streaming reports submitted by plaintiff “reflect a form in whielta could be accessed via the TuneCore artist
interface, and use column headings consistent with column headiegi®n the TuneCore artist interface.”

Plaintiffs failed to directly respond to this point. However, plaingffbmittedreportsin the supplemental round of
briefing that look substantially simildo thosesubmitted in the initial round of briefing, this tirmdmittingthat the
reports camérom TuneCore. In the supplemental mdwof briefing,plaintiffs also claim thathe TuneCoreeports
showthe accurate number of streams of plaintgtngs,and thathe reports fronMusic Reportsare inaccurate
because ihas been deleting streams of plaintiffs’ songs.
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running from July 2012 to December 2014. These reputisate the number of times that
Amazon “streamedplaintiffs’ songan each month. Plaintiffslaimthatthese reports, which
are dated prior to service of the NOIs, demonstrate that Amazon distributed phatoodcor
their musical works prior teervingNOIs.

Amazon does not contestatthe TuneCore reports demonstrate that Amazon streamed
plaintiffs’ songsprior to serving the NOIs. Howevetr argues thathese streams do not render
service of the NOIs untimely because all of the steadentifiedwere either made in
connection with a particular Amazonusicservice that does not require arquulsory license,
or were streamed pursuant to a consensual license befwesgzon and plaintiffs. To consider
this argument, we must understand the various, very diffarasic streaming servicéisat
Amazon provides.

Amazon submits the declaration@éniel Climan, a Principal Specialist for Digital
Music at Amazonin whichClimandescribes Amazon’s four online music services as follows:

(1) Amazon MP3 Store (also known as Amazon Music Store) is an online store

from which users can purchasanrd theredér, download and stream —
music. Music is purchased for a otiree fee per track or per album.

(2) Amazon has offered, under various names at various,terstserage area (the
“non-premium music locker”) to which users can upload music files, which
Amazon stores on their behalf and which the particular user who uploaded a
particular copy of a music file can later download or stream thdasle

opposed to a different copy of that file] from the user’s personal “locker.”

(3) Amazon Cloud Player Premiuis a service by which certain users can “scan

To make matters even more confusingCirpolo’s affidavit in opposition tdefendants’ application for attorneys’
fees Cupolo first states that the reports attached as Exhibit C are correct@ioprassic reports monthly
report[s],” and then, in complete contradiction to that statement, aathéhreports attached as ExhiC are
“TuneCore yearly spreadshgsdtof streams.” At other times, the Cupolo and EmambDelclarations simply state
that the attachments are “streaming reports,” without identifiyjorg where the reports originate

| cannot tell if plaintiffs relly do not know where these reports come from, or if they are deliberatetyping to
deceive me. In any event, Amazon'’s clear explanation of the provenance of the vapiorts cannot be
challenged by the contradictory and vacillating positionspitaantiffs have taken. The Court will thus construe the
reports from the original round of briefing, and the following reports tledianilar, as TuneCore reports.
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and match” music files on their computers, adding them to the user’s music
“locker,” and “upgrade” music files they previously uploaded.

(4) Amazon Prime Music is a service by which certain users can play music of
their choice from the Prime Music catalog, whether or not they possess a copy
of that music.

Amazon argues that of these four services, only two require a compulsory kcense
Amazon Cloud Player Premium and Ama®nme Music TheAmazon MP3 Store
serviceoperates under a voluntary license betwAerazon and plaintiffs, and thus
Amazon does not need a compulsory license. Thepr@nium music locker is a service
thatonly allows users to store and access their own music, andoduais¢here is no
distribution “to the public,” as Amazon defines that teAmazon alsaloes not need a
compulsory licenséor this service

Amazon also relies on the Climan affidavit to prove that all of the streams identified in
the TuneCore reports were connected with services that do not require compulsoeg htkeas
Amazon MP3 Store and the non-premium music lock#iman avers thabe has determined
thatnone of the streams identified on the TuneCore repamg é@m Amazon Prime Music or
the AmazonCloud Player Premium. Before making this determination, Climan did the
following: (1) he reviewedhe TuneCore streaming reports submitted by plaintiffshé¢2)
reviewedAmazon'’s records relating to the songs and time periods identified in the TuneCore
reports to determine the number of “plays” and “downloads” Amazon reported to Tunaqubre;
(3) he reviewed Amazonigcords relating ttAmazon Prime Music and Amazon CloBtayer
Premium to determine if there were any “plays” or “downloads” of the partisategsduring
theparticular time periods identified in the TuneCore reports.

Based on the above records, Climan was able to determine that: (1) for each song

in each time period there were no plays or downloads of the songs via the Amazon Pr
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Music or Amazon CloudlayerPremium service; and (#)e number of “plays” plus the
number of “downloads” Amazon reported for each song in each time @ejuads the
number of streams identified in the TuneCore repdktaazon argues that the Climan
affidavit sufficiently establishes that all streams came from the Amazon MRS&81td
nonpremium music locker, and therefore all NOlIs were timely served.

YeshopposesAmazon’s contentionsn both factual and legal bases, arguing that
it is “impossiblé that the streams idéfied on the TuneCore reports all relate to the
Amazon MP3 ®re and non-premium music locker, and, even if they do, the NOls are
still invalid becausé¢hose services alsequire a compulsgricense. | will address the
latterargument first becausg,plaintiffs are correct, andll Amazon music services
require compulsoriicenses, then it is irrelevant to which service the TuneCore streams
relate.

1. Amazon MP3 Store

Amazon argues thatdoes not need a mechanical licensethie Amazon MP3 Store
because plaintiffs, through TuneCore, granted Amazon a voluntary mechanica fmetigs
use. Plaintiffs entered intvo agreements with TuneCore, one with respect to songhdy T
American Dollar in April 2007, and one with respect to songs by Zero Bedroom Apartme
January 2011, to have TuneCore distribute their songs to onlisie services on their behalf.
The Terms and @hditions of paintiffs’ agreematswith TuneCore specify that plaintiffs grant
TuneCore the right to “sell, copy, distribute, and otherwise exploit [plaiftiRecordings, [as
defined elsewhere in the Terms anoh@itions] by all digital means and media . . . through the
any|[sic] and all digital Internal consumer stores (e.g., ‘iTunes’ and ‘Rhapsody’) how in

operation or hereafter available.” Based on this grant of authority, TuneCereceinto an
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agreement with Amazaoproviding Amazon with the right to offer plaintiffs’ songs on its
Amazon MP3 Store.

Plaintiffs do not contest that they enteratb agreements wh TuneCore on those Terms
and Conditions, nor that Amazon entered into an agreement with TuneCore. However, they
argue that their agreements with TuneCore only grant TuneCore the authtognse the
copyrights to theisound recatings, not theopyrights to theimusical works. Thysaccording
to plaintiffs,in addition to buying their songs from TuneCore, Amazon needed to abtain
compulsory mechanittcense to the musical worke sell their songs on the Amazon MP3
Store

In support of this theory, plaintiffs point to TuneCore’s Terms and Conditions, which
statethat plaintiffsareonly granting TuneCore theghts to their Recordings” an@xplicitly
define“Recordings’as “the sound recordings,” with no mention of musicalksolf these were
the only terms in the TuneCore agreement, | would agree with plaintiffs. Howeeection
of the Terms and Conditiomstitled, “THIRD PARTY OBLIGATIONS,” defeatsplaintiffs’
argument. That section provides:

You [plaintiffs] shal be solely responsible for securing and paying for digital

phonorecord delivery (DPD), mechanical and any ditbenses required from

musicalcomposition copyright owners (or their agents) in connection with

[TuneCore’s] exploitation of rights hereunder, royalties due to artists, pduc

and other persons who performed in the makinip@Recordings and all

payments that may be required under collective bargaining agreements.

Even though the definition of “Recordings silent as to the rights to plaintiffs’ musical works,
these terms clearly inform plaintiffs that by entering into this agreement, thesy that any
online music providers who purchase their songs from TuneCore do not need to secure a

mechanical licensend that they will not be paid additional royalties for the copyrights in their

musical works.
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Plaintiffs ask me to ignore the actual language of the terms, and find thabAnaad
not plaintiffs, was required to secure a mechanical license betbeusection heading “THIRD
PARTY OBLIGATIONS” must beead asmposing obligations on thirgarties,not the parties
to the contract This argument is frivolous. The terms clearly elucidate that the title “THIRD
PARTY OBLIGATIONS?” refers tahe obligationglaintiffs oweto third parties under the
agreement, not obligations third parties owe to plaintiffs.

To make it even cleareo plaintiffs that neithefuneCore nor the online music providers
are required tseawire mechanicalicenses prior to using @intiffs’ songs the next sectioof the
Terms and Gnditions,ertitled, “WARRANTIES; REPRESENTATIONS; INDEMNITIES,”

states:

You [plaintiffs] warrant and represent that you have the right and authority to
enter into this agreement and to grant to [TunelCaleights specified; all of the
Recordings . . are owned or controlled by you and shall not infringe on the
copyrights or other rights of any person or entity; and that [TuneCore] shall have
the right to exploit same in all manner hereunder free &dwerse claim and

without any obligation to make any payment of any nature to any person or entity,
other than the royalties due to you described in paragraph 3 above.

The application of these terrnsmore easily understood in a situation wheresittist submitting
a song to TuneCore owns the copyright to the sound recording, but does not own the copyright to
the underlying musical work embodied in the song. In that situatioastisewould be required
to secure a mechanical license from theycmit ownerof the musical work prior to submitting
his song to TuneCore. The artist would then be responsible for paying any rogdhies t
copyright owner of the musical work out of the payments he receives from TuneCore
Here, however, plaintiffs did not need to do anything to comply with the Terms and
Conditions because, unlike the artist in the hypothetical, they own the copyrights teboth t

sound recordings and musical works. Thus, by agreeing to these terms and enguring tha
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copyrights would be infringed when TuneCore sold the songs, plaintibigitly granted
TuneCore, and in turn, Amazon, a voluntary license to i#ound recordings andusical
works.

Plaintiffs next argue that the Court should ignore the language dtthes ad
Conditions, and instead rely on staents a TuneCore representativade in email
communications with Cupolo and Emanuele in 2014. In a confusing chain of emathsch it
is clearthatthe TuneCore representative did not understand Cupolo’s question of whether
TuneCore “issue[s] any songwriter mechanical licenses on [The Americaar'Bbéhalf]” a
TuneCore representative stathe following:“we [TuneCore] have not angill not issue any
mechanical license on your behalf because {ga} are rot signed up for our publishing
administratiorservice. And, once again, you are not subject to the terms and conditions of our
publishing administration service ...".

Becausehe Terms and Conditions unambiguously require plaintiffs to secure mechanical
licenses so that Amazon, or any other online music provider, can exploit plaintiffs, gosg
email is inadmissiblender the parol evidence rulelaitiffs cannot use extrinsic evidence,
such as the email chain between treerd a representaé of TuneCore, to support their

interpretation of TuneCore’s Terms and Conditio8seJA Apparel Corp. v. Abboud, 568 F.3d

390, 397 (2d Cir. 2009) (noting that courts should not look to extrinsic eviddreze w

interpretirg an unambiguous contrach)t’| Klafter Co., Inc. v. Cont’l Cas. Co., Inc., 869 F.2d

96, 100 (2d Cir. 1989) (“It is a fundamental principle of contract interpretation that, in the
absence of ambiguity, the intent of the parties must legrdeted from their final writing and no
parol evidence or extrinsic evidenseadmissible.”).

Additionally, even if | considered the email chain, it would be worth very little. As
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mentioned above, it is clear that TuneCore’s representative did nostandeplaintiffs’

guestions maybe because the very Terms amhditions of the agreement make it clear that an
online music provider does not need to obtain a mechanical license. Further, the TuneCore
representative qualifieher statement that TuneCore does not issue mechanical §ecanse
plaintiffs’ behalf by remindingplaintiffs that they are “not subject the terms and conditions of
[TuneCore’s] publishing administration servic& he representative didbt commenbn the
“distribution servicesTerms and @Gnditions, to which plaintiffs agreed, and whsthte that it

is plaintiffs, not Amazon, or any other entity in its positithrat must secure a mechanical
license!

Thereforeaccording to the TuneCore agreemanty streams of plaintiffssongs orthe
Amazon MP3 ®rewere subject to a voluntary license, and thus do not render Amazon'’s service
of NOlIs untimely.

2. Non-Premium Music Locker

Amazonalsocontends that the non-premium music locker service does not require
Amazonto secure a compulsory licensi&s described above, the npremium music locker is a
service that allows users to upload and store their own music files in a peteadadtorage
space, and thereafter to stream or downloadengsamdiles that thg themselves uploaded.
Amazon contends that sualservice does not involve a distribution “to the public,” and thus a
license, either compulsory or consensual, is not requibegl7 U.S.C. 8 1063) (“[T]he owner
of a copyright . . . has the exclusiight[] to . . .distributecopies or phonorecords of the
copyrighted work to the public . . .).(emphasis added).

Plaintiffs argue that starting on January 1, 2014, Amazon was required ta have

" Plaintiffs even appear to concede that Amazon had a license to offer plasotiiis on the Amazon MP3 Store,
stating in their supplemental memorandum in opposition that, “[a]t all timessery Amazon product, with the
exception of the Amazon Online store, fell under Section 115.”
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compulsory license to operate the memium musidocker servicdbecause on that datae
copyright regulationsvere amended to include compulsory license rates for “[p]aid locker
service[s],” and “[p]Jurchased content locker service[s].” Be€.F.R. § 385.23(a)(4), (5).
Plaintiffs are essentially atgng thatAmazoris non-premium locker service did not constitute
infringing conduct prior tdanuay 1, 2014, but after that it did.

Although regulations can proscribe conduct that was previously acceptable nibtat is
what the amendments to § 385.23 did. Indeed, 8§ 385.10 explicitly states that the regulations in
this subpart are intended “only to set rates and terms” for where a compulsnsglitas been
obtained, and they do not “express or imply any conclusion as to the circumstancehianyh
of the exclusive rights of a copyright owner are implicated or a license, ingladiompulsory
license pursuant to 17 U.S.C. 115, must be obtained.” 37 C.F.R. § 385.10.

Therefore, even though Amazon’s own description of the non-premium |cakeres
seems to indicate that it falls withine definition of “locker service® in § 385.21 — a point on
which neither party has presented arguments — that does not resolve the question of whethe
Amazon was required to obtain a compulsory licemdehough docker service where users do
not access the exact music file that they uplogldeta different versioaf the filethat the
service provides to them, has been held to constitute copyright infringesaeldMG

Recordings, Inc. v. MP3.Corinc., 92 F. Supp. 2d 349 (S.D.N.Y. 2000), | have not found, nor

have the parties identified, aseadiscussing whether a locker servideere the user uploads

material and then streanand downloadihat exact coppf the materiglconstitutes a

8 Sectiong 385.21 defines “locker service” as a:

service providing access to sound recordings of musical works inrtheofdnteractive streams,
permanent digital downloads, restricted downloads, or ringtones, tieeservice has reasonably
determined that phonorecords of the applicable sound recordings have das@diby the end
user or are otherwise in the possession of the end user prior to the esdinss@equest to access
such sound recordings by mearishe service.
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distribution of phonorecords to the public.

However, in light of the Supreme Court’s decisiomerican Broadcasting Companies,

Inc. v. Aereo, Inc., 134 S. Ct. 2498 (2014), it is clear tlegiardless of whethéne non-

premium locker serviceonstitutes a “distributiondf phonorecords under the Copyright Act,
which it is not clear that it dsg Amazon’s nompremium locker service certaintipes not
involve a distribution to the “public.” 1Aereqg the Supreme Court held that the defendant,
which streamed thplaintiffs’ copyrighted television programs over the internet to subssribe
the defendant’s service, violated the Copyright Act because such streamstituted a
performance of plaintiffs’ work& the “public.” 1d. at 2507-09.The subscribers were
considerednembers of the “public” because they “consist[ed] of a large group of people outside
of a family and friends.”ld. at2510. The Court noted, however, that the subscribers would not
have been considered the “public” if they had recetliedoerformances “in their capacities as
owners or possessors of the underlying wdhkscause a persort'gelationship to the
underlying work”determinesvhether thaperson is a member of thgublic.” 1d.

Applying that reasoning herethen userslownloaed and steamed plaintiffs’ songs
from their personal locker, that distribution was not one to the “public” because thenis®ers
had uploadeglaintiffs’ song thattheyalready possessed, receitbhd songsn their capacities
as owners. Thusgioause g@intiffs’ songswere notdistributed to the public, Amazon did not
needto secure a compulsory license for the poamium music lockeservice

Plaintiffs concede by their silen¢kat the norpremium music locker usevgere not
members of the “public.” They do, however, contest tiir@hon-premium music lockersers
downloackdand streamdthe exact copiesf the songs that they uploaded to their personal

locker. Plaintiffs clainthat the norpremium music lokeruses the “scan and match”
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technologythat he AmazonCloud Rayer Premiumserviceuses, which Amazon admitsquires
a compulsory licens&.Plaintiffs even go so far as taim thatthe non-premium lockeservice
does not exist, and that the only lockevesr Amazon operates is tiignazon Cloud Player
Premium Haintiffs, however, cannadentify any support for this allegatidoeyond their own
conclusory statementa/hich the Court need not acceptsaimmary ydgment. SeeGoenagav.

March of Dimes Defects Foundl F.3d 14, 18 (2d Cir. 1995) (A motion for summary judgment

“will not be defeated merely on the basis of conjecture or surmise.”) (intpuo&dtion marks
omitted). Plaintiffs have thus failed to raise a genuine déspsito whether Amazon needs a
compulsory license to operate the non-premium music |esekgice

3. Origin of the Streamsldentified on the TuneCore Reports

Having foundthat theAmazon MP3 Store and non-premium music locker doegptire
Amazon to secra compulsory licenséhe issue boils down to whethdr af thestreams on the
TuneCore reports represent use on those servicefiabnerany streams originated frothe
Amazon Cloud RyerPremiumor Amazon Prime Music.

As explained above, Amazanaintains that all streams came from the Amazon MP3
Store andhenon{premium music locker, relyingn Climan’s affirmation thatafter reviewing
the TuneCore reports and comparing them to Amazon’s records, “there were no Aroaxbn C
PlayerPremium orAmazon Prime Music plays or downloads for any of the songs identified” in
the TuneCore reportdAdditionally, Amazon claims that these results are consistent with the

design and configuration of Amazon’s systems, which, as Climan avers, “preverg thamug

® Plaintiffs claim that a July 2012 Amazon press release regarding updatesiimalzenCloud PlayeiPremium
technology demonstrates that all of Amazon’s storage services use fscaratch” technology. That is far from
the case. Therpss release does not discuss thepr@mium music locker, nor does it indicate that all storage
services will use the scan and match technology that is used famgmonCloud PlayeiPremium. Indeed, the
press elease’s statement that, “[s]tarting today, Cloud Drive will be used fortiilrage and Cloud Player will be
used for music storage and playback,” indicates that #rerether Amazon services thatriut use the same
technology as thAmazonCloud PlayePremium
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Amazon Cloud Player Premium or Amazon Prime Music features with respectkio [theat
have not] been identified to the systentrasks for which an NOI [haseen] sent . . .".

Plaintiffs do nothing to refutehie Climan affidaviexceptassertadditional conclusory
allegations. For example, plaintifisguethat the streams identified on the TuneCore reports
cannot representreams via the Amazon MP3 StorBut the only supporthatthey identify for
this allegations Cupolo’s affidavit invhich he avershat,“MP3 sales are paid and reported
separately by TuneCore” afifijt is impossible to believe defendants really believed the
TuneCore data relates in any way, no less consists 68?3 sales or ‘personal lockersAll
streams are attributable to dedants’ free or paid locker space (which | have been informed are
both covered under Section 1I5)What Cupolo considers possible or impossible to believe is
immaterial in light of the evidence that Amazon has submittétsubstantiated conclusions and

hearsayegal opinionsare insufficient to defeat summary judgmefeeReece v. N.Y.S. Dep't

of Taxation and Fin., 104 F.3d 354 (2d Cir. 19%¥alsoFed R. Civ. P. 56(c)(4{Where a

party relies on affidavits to edtissh facts, thestatementSmust be made on personal knowledge,
set out facts that would be admissible in evidence, and show that the affiaistcompetent to
testify on the matters stated.”).

Plaintiffs alsoargue that the streams cannot pogsielae to Amazon MP3 sales because
plaintiffs are paids.63-$.70 fora MP3sale of an individual song, and the TuneCore reports
indicate that plaintiffs were paid at an average rate of $.00001 panstrhis argumentelates
to damages-it does not demonstrate that the usexsessethe streamsia theAmazon Cloud
PlayerPremiumor Amazon Priméusic services.

Finally, plaintiffs claim that the Climan affidav# false because he represents that there

were substantially more “sales” cértain of plaintiffs’'songs than there actually were. This is
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based on an erroneous reading of the Climan affid&@imandoes not make any
representationabout the number of salesplaintiffs’ songsyrather he identifiethe number of
“downloads’ Based on the structure of the Amazon MP3 Store service, a person who purchases
a song can download it more than once, and so the number of downloads in Climan’s chart do
not equate to the number of sales.

There is no genuine dispute. Amazon has shianit did not impermissibly distribute
phonorecords of plaintiffs’ musical works prior to the service of the NOi& NOIs were
thereforetimely served and conferred on Amazon valid compulsory licenses to plaintiffs’
musical works.

Il. TechnicalViolations of the NOI Requirements

Plaintiffs’ second claim is that the NOIs are invalid because they sufferdinenor more
incurabletechnical violatims. Plaintiffs first arguethatthe NOIs cannot cover Amazon’s use of
plaintiffs’ musical workson its Amazon Prime Musievhich is a “bundled subscription service,”
because the NOIs do not specifically identify that phonorecords ofiffidisongs will be
distributedon that type of serviceThis argument is meritless.

The copyright regulations require that each NOI identify “[t]he types phainorecords
already made (if any) and expected to be made under the compulsory license (fdexexamp
single disk, long-playing disk, cassettartridge reetto-reel, a digital phonorecord delivery, or
a combination of them).” 37 C.F.R. § 201.18(d)(v)(D). Nothing in the regulations retstes
the entity seeking to obtain a compulsory licermexHically identify the name dype of music
service on which it will be distributing the phonorecords. Moreover, even if the regulditions
contain such a requirement, Amazon’s NOIs would be sufficient.

Each of the twelvémazon NOIs contained the following statement: “Phonorecord

configuration(s): Digital Phonorecord Deliveries, as set forth in 17 U.S.C. § 118img)] but
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not limited to, interactive streams and permanent digital downloads associateguaiHacker
service and/or a purchased content locker servi€hi8 statement notifeeplaintiffs of the tye
of phonorecords Amazon expectedn&ke — “digital phonorecord deliveries” — and, although
not required by the regulations, includ®dmples of the types online services on whidhe
phonorecords woulbe provided — “interactive streams and permanent digital downloads
associated with a mhlocker service and/or purchased content locker servidewever this
statement does not limit Amazon to only “paid locker service[s]” or “purchas@drd locker
service[s].” The inclusion of the phrase, “including, but not limited to,” signgiatotiffs that
the distribution of phonorecords will not benited to locker servicespr even to services of the

same general kindSeeln re Matter of: Sterling United, IncNo. 15-4131, 2016 WL 7436608,

at *2 (2d Cir. Dec. 22, 2016) (summary order) (“The term ‘including’ is not one ehabracing
definition, but connotes simply an illustrative application of the general principle.”) (guotin

Federal Land Bank of St. Paul v. Bismarck Lumber Co., 314 U.S. 95, 100 (182E8l50

Cooper Distrib. Co., Inc. v. Amana Refrigeration, Inc., 63 F.3d 262, 280 (3d Cir. 1995) (“By

using the phrase ‘including, but not limited to,’” the parties unambiguously stated thsit Wees
not exhaustive):
Moreover plaintiffs admit that the Amazon Prime Muserdce was created after the

NOIs were sent; indeetheir very contention is that Amazon is required to seseparate NOI
each time it develops a new service for which it wants to use a compulsory titans already
holds. This contention runs contrary to the principles underlying the NOI requiserBeation
201.18(d)(3) provides thatherethe regulationsequire hat the entity seeking to obtain the
compulsory license include information “if known” or as “expected,” such “infaonathall be

given in good faith and on the basis of the best knowledge, information, and belief of the person
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signing the [NOIJ” 37 C.F.R. 8§ 201.18(d)(3Here the regulations required Amaztmidentify
the types ophonorecord configuratioriexpected to be made,” arldat is exactly what it did.
Plaintiffs have made no allegations that Amakoaw abouAmazon PrimeéViusic at theime it
sent the NOlspr that it concealed its expectatidndad faith. Thughe NOIscover not only
locker services, but also “bundled subscription services,” like Amazon Prime Music.

Plaintiffs nextclaim is that six of the twelve NO&ge invalid because thégar no
signature The copyright regulations require that the NOI be “signed by the person or entity
intending to obtain the compulsory license or by a duly authorized agent of such person or
entity.” 37 C.F.R. § 201.18(e). However, if tROI is sent electronicallythe regulations
provide foranalternative to the signature requiremenhe®ntity seeking to obtain the
compulsory license and the copyright owaex permitted to “establish a procedure to verify that
the [NOI] is being submitted upon the authority” of that entity. 37 C.F.R. § 201.18(e)(4).

Two of the six NOlIghat plaintiffs identify as lacking a propgignature were sent by
mail. Amazon has provided these two NOIs as attachments to the Colitre afaddwtach
cleaty beasthe signature of William Colitre on the firgage. Plaintiffs fai to address this
plainfact,and thus have not raisadgenuine dispute as to whether the two paper NOIs were
signed.

The remainindour NOls that plaintiffs identify as lacking signature were sent
electronically As described previouslglectronic service dhe NOIs entailedlusic Reports,
Amazon’s agent for the creation and service of NOIs, uploading the NOIs toffdameb
account on Music Reportaieb portal, wherelpintiffs wereable to access and view them.
Amazon argues that thimethod of service, to which plaintiffs agreesa sufficient alternative

to thesignature requirement. Because tloeyld onlyaccesshe NOIsby logging into their
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personal accounts on tbfficial Music Reports website, plaintifisere able taerify that the
particularNOIs were authentic and authorized by Amazon.

| agree with AmazonThis method ofelectronic servicensuredhat plaintiffs were able
to determine whether the NOIs were authentic and authorized, thnd satisfies thalternative
option to thesignatureequirement provided in 37 C.F.R. § 201.18(e)(4). Furthamntgdfs have
not made any allegations thatnazon did not authorize the NOIs or even that plaintiffs had
doubted that they had. Thusth@ extent Amazon’s electronic service dat strictly comply
with the alternative ethod of verification, it was a “harmless error.” 37 C.F.R. § 201.18¢h);

EMI Entm’t World, Inc. v. Karen Records, Inc., 603 F. Supp. 2d 759, 763 (S.D.N.Y. 2009)

(explaining that ta NOI requirements in 37 C.F.R. § 201.18 “do not need to be followed with
Prussian rigidity”).

Finally, plaintiffs allege that Amazon does not have compulsory licensksfmur The
American Dollar songsrtitled “Call,” “T ranscendence,” “Starscapes,” dha@yhts Dim,” nor to
the four “alt mixes” of those songstitled “Call (Alt Mix),” “Transcendence (Alt Mix),”
“Starscapes (AIMix),” and “Lights Dim(Alt Mix).” Plaintiffs claim that the “alt mixes”
constitute separate musical works from the corresponding original songs.diAgdor
plaintiffs, Amazonnever servedraNOI for the original, noralt mix songs, and even though
servedanNOI for the alt mix songghese songs are not susceptible to a compulsory license
because they were created for “special projects’wand never released to the public. 3&e
U.S.C. § 115(a)(1) (A compulsory license applies to musical works only “[w]hen phordsecor
of a nondramatic musical work have been distributed to the public)... Plaintiffs claim that
both the noralt mix songs and the alt mix songs were streamed on Amazon’s services.

Amazon agrees that it does not have a compulsmnyse to thelamix songsassuming
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thatthey embody separate musical works from the original,aliomix versions It claims
however that it does have a compulsory license¢he original non-alt mix songs, atithtthose
werethe only versionstreamedn Amazon’sservices. Amazon adtsithattherelevant NOI
erroneously included the parenthetical “(Alt Mix)” next to each song titleglbuhsthatno
reasonable person coudlieve Amazomwas seeking a compulsory license to the alt mix songs
because those songs wesver released to the public. Additionalynazon argues that
althoughthe NOlerroneously included “(Alt N&)” next to each song title, dorrectly identified
the name othe albumon which the noralt mix songs appear. Pléaiis fail to respond to this
argument.

| agree with Amazon that the NOI conferred on it a compulsory license to theabrig
non-alt mix versions of Call,” “ Transcendence; Starscape$and “Lights Dim” No
reasonable factfinder could find thagijpitiffs actually believed Amazon was seeking a
compulsory license to songs thetd neer been released to the public. Indeed, plaintiffs fail to
allege how Amazouoould have eveacquira the nonpublic alt mix songs.They also have not
demonstrated t the altimix songs are separate musical works from theatbmix songs.
Plaintiffs, as the authors and copyright owners, could have easily producedntite sdhgs, but
they chose not to do s@.hereforethe erroneous inclusiasf the parenthetid&(Alt Mix) ” was
a“harmless errorf] . . that do[dsnot materially affect the adagcy of the information” on the
NOI and does not render it invalid. 37 C.F.R. § 201.18(g).

[1l. “Ambient” Songs

Finally, daintiffs allege that Amazomimpermissibly altered the tefeshNOIs ater they
were served to include diional The American Dollasongs, which are known &mbient”
songs. Each ambient song corresponds to a anaiment”song fromThe American Dollar and

contains the same titkes that songyith theaddeddesignation of(A mbient).” For example,
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one ofThe American Dollar an-ambient songs isrtitled “Circuits,” and thecorresponding
ambient song isrtitled “Circuits (Ambient).” Plaintiffs allege thaalthough the ambient sgs
“share some elements” with tkherresponding non-ambient sonti&g ambient songare
“completely different” and comprise separate copyrightable musical wedkntiffs describe
the nonambient songs as falling within the categofypost-rock” and consisting of “mainly
drums, guitar, and instrumentals.” In contrastytthescribe thambientsongsaswithin the
“ambient genre” and contamy “lit tle to no guitars and drums,” but includih@rious
effeds. . .[that] create a wholaeew feel to the recording.”

Plaintiffs arguethat because the ambient songs emlmmohgpletely original musical
works, Amazon was required to serve separate Mfdsobtain separate compulsory licenses
from thelicenses to thaon-ambient songsAlternatively, plaintiffs claim thateven if the Court
finds that the ambient songs embody the same musical works as the correspondaimdpieo-
songs, Amazon wadill required to serve a separate NOI for each new “releddaintiffs fail
to explain whathiey mean byreleasé,but in this context | assunthatthey mearasound
recording of the musical work.

Amazon admits that it did not serve separate NOIs foathi@entsongs. It argues that
even though thegonstitutedifferentsound recordings, the ambient sorg#ody the same
musical workas the non-ambient songs, and neither the Copyright Act, nor the applicable
regulations, require that an entity serve additional NOIs for new sound recoodiithgg same
musical work It argues that a separate NOI was not necessary becauseritidy statements
of accounthat it sent to plaintiffs, whichroke down the number pfaysof plaintiffs’ songsper
sound recordindpr therelevant period, put plaintiffs on notice that Amazors wayirg

royalties for the streamingf both sound recordings, and that it had grouped the ambient songs
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together with their corresponding non-ambient songs. For exampktatbmerdof account
listed the number of plays of the sor@rcuits’ separatly from the number of plays for the
song ‘Circuits (Ambient)”

There ardghus two issues in dispute in regao plaintiffs’ ambient songs: (1)dxhe
ambient songs embody different musical works than the non-ambient songs; and (#)gassum
that Amazon is correcand the ambient songs embody the same musical work as the non-
ambient songs, was Amazon required to send separate NOIs for each sound recarding of
musical work for which it hadlreadyobtained a compulsory licens&he first isa factual issue,
while the second ia legal issue.

As to the first issueAmazon argues that the ambient songs embody the same musical
works as the non-ambient songs because they simply “strip[] out the guitar, drums, and other
instrumental parts” from the musical compositiorerlying the non-ambient songs, and the
mereremoval of musical material rather than the additiasf substantial new musical materal
is legally insufficient to create a separate copyrightable musical worlazonrelies onthe
following evidence to suppotthat the ambient songs simply remove musical material from the
non-ambient songs: (1) the report of Judith Finell, a musicologist who analyzed five
representative amémt tracks in comparison to their corresponding awnient tracksn which
Finell opineghat the only difference between the is that the “Ambient’ recordings lack
some of the instrumental parts and sound effects that appear in the correspondag biem:
recordings;’(2) ASCAP, plaintiffs’ licensig agent to collect royalties fropublic performance
licensesyecords on its online database tingicate that plaintiffs have identified the ambient
songs as “alternative titles” for the rambient songs; and (3) The American Ddd@tatement

in a 2011 interview, in response to a question about the concept behind their ambierthabngs,
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they“wereplanning to strip out the guitar, drums and some othershibogcreate “alternative
versions.” Amazon, which hasibmitted a CD containing taongs bylrhe American Dollar

(five ambient songs and their five corresponding non-ambient songs), also Aajues/tperson
who simply listens to the songs whiearthat the ambient songs use the same notes and are the
samesongsas thecorresponding noambientsongs.

To rebut the Finnell report, plaintiffs submit the affidavit of Cupolo, one of the members
of The American Dollar, in which Cupolo explains the process used to create tleasonigs.
Cupolo avers that to maltee ambient songs, he employea thse of “plugins,” which are
“software tools that can be used to modify the sound.” According to Cupeldugins
“change the fundamental character of each song*r@folcus| the listener on more ambient
melodies and elements by strategically removing elements.” Although Caghoits that the
ambient songs “share some elements” with their corresponding non-ambientGapgle
claims that to create the ambient songs, #rmellchanges “part locations and construction” and
even adds “new melodiesCupolo also averthatwhile certain musical elements were removed
from the non-ambient songs, other musical components and techniques were added. For
example, to create the areht version of the song “Signaling Through The Flames,” Cupolo
states that the “real basaiid the “drum part[s]” were removgout a “synth bassand “extra
reverb” were added to create a new sound weesthe “lead melody.”

Plaintiffs also argue that Amazon has taken the ASCAP records and The American
Dollar’s statements in the 2011 interview out of context. As to the ASCAP recoldsfipla
relying on the Cupolo affidayifisserthat they only identified the ambient songs as alternative
titlesto ensure that they receive all royalties owed to thaththat no songs are overlooked.

But, plaintiffs claim, theynever told ASCAP that the ambient songs and the corresponding non-
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ambient songs “are the sameds to The American Dollar’'s statementstive 2011 interview,
plaintiffs point out thathe band merelgtated that it wasptanning to strip out certain musical
components{emphasis addedput it did not comment awhatwas ultimately done toreate
the anbient songs. Plaintiffstatethatthey did not explaithe complete process the interview
because theglid not want to confuse people without a musical background or digmisgrade
secrets.

For the ambient songs to be considered separately copyrightable musicahsvorks
derivativeworks of the non-ambient songs, the ambient songs must be sufficiently “original.”
To be considered original, the ambient songs must corgamée substantial variatipnot

merely a trvial variatiori from the non-ambient songs. L. Batlin & Son, IncSwyder 536

F.2d 486, 491 (2d Cir. 1976 he Second Circuit has characterized tbst of originality as

“modest, minimal,” and having “a low thresholdDurham Indust.Inc. v. Tomy Corp., 630

F.2d 905, 910 (2d Cir. 1980Applying the originality ¢stto a musical work, thenusical work
will not be considered original if it fsnerely a stylized version of the original sonbere a
major artist. . .takds] liberties with the lyrics or the tempfand] the listener hear[$lasically

the originaltune.” Woods v. Bourne Co., 60 F.3d 978, 991 (2d Cir. 1995) (internal quotation

marks and citation omitted). The derivative musical work must add “something ofrsaididta

make “the piece to some extent a new work with the old song embedded in it but from which the

new has developed.ld. However when it comes to musical workbkge originality test

“requires only independent effort, not novelty,” because “in the field of popular songg, iman

not most, compositions bear some similarity to priogsdnNimmeron Copyright § 2.05 [B].
Applying this standard of originality herthe issue ofwhether the ambient songs

embody different musical works from the non-ambient songs cannot be resolesi rmotion
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for summaryudgment. Often, factual issues can be resolved as a matter of law if a court
concludes that a reasonable factfindeuld only resolve the issue one way. This is not one of
those issues.

After listening to the sample songs Amazon provided, | cannot asldmazorsuggests,
that no reasonable factfindeould find that the ambient songe different musical works from
the nonambient songs. Although there are clearly similarities between the ambiesitaswhg
the corresponding non-ambient sontig degree of vation between the songs, and the
possible varying interpretations of the significance of those variations,spatelil factual issue.
Indeed, Amazon argues that the ambient songs cannot be considered originalwaukgal
because they do not add anmthto original musical work, but, in his affidavit, Cupolo avers
that somembient songs were created bddang new melodies” and using new technigues to
replace the musical components that were reméeea the non-ambient songslamtiffs have
thus povided sufficient evidence to create a genuine factual dispute as to whethebitietam
songs are “substantial variations” from the corresponding non-ambient songs.

Thesecond issus whether Amazon was required to serve sepaifdls for new sound
recordings If Amazon ultimately prevails and the ambient songd@rad tobe the same
musical works as the non-ambient songs, Amazon was not required sepanate NGl forthe
ambient songs.

Plaintiffs rely solelyon the holding in TeeVee Toons, Inc., v. DM Records, Inc., No. 05

Civ. 5602, 2007 WL 285121&t*9-10 (S.D.N.Y. Sept. 27, 2007), to support their argument that
Amazon was requiretb serve separate NOIs foew sound recordings of their musical works.
But that case in inapposite. In TeeVee Toons, the defendant served an NOI ndtéying t

plaintiff that it was going to use the plaintiff's songs on a specific album that tveddat was
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releasing. Theourtheld that tle defendant was required to seavgeparate NCGb usethe

same engs on subsequent albuthatthe defendant released because the NOI specifically stated
thattheplaintiff’'s songs were only to be used in cention with theone album.Id. In reaching

this holding, the court relied on 37 C.F.R. § 201.1@(dy)(G), which requires the NOI to

identify the “catalog number and label name or natoé® used on the phonorecortigt the

entity seekinga compulsory kense expect® make.TeeVee Toonstands for the proposition

thata separate NOI must be sertedise the musical work in additional ways not identified on
theoriginal NOI, but it has no bearing amhether an entity that already has a compulioense

to a musical work needs to send a separate NOI when the copyright owner ileasesound
recording of that musicalork.

Amazon stresses in its memoranda in suppotsahbtion for summary judgment that
the text 0of37 C.F.R. § 201.18(d)(1)(v), whigrescribesnformation that must be included in an
NOI, makes clear that separate NOIs domextd tdbe sent for new sound recordings because it
stateghat this informatiormust be provided “[flpeachnondramatic musical work, ” not each
sound recording embodying the musical work. | agree with Amazon. Because thghtapy
the sound recording is completely separate from the copyright in the mueikalit would
make little sense to require an entity to serve a new NOI for each sound reastadinghe
entity isalreadyrequired to obtaia consensual license to use that spesdiendrecrding.

In fact, this exact issue was posed in a comragbimitted to the Cgpight Office in
response to a Notice of Proposed Rulemaking it published in 2001, and addyetbged b
Copyright Office in eNotice of Final Rulemaking published in 2004 See69 Fed. Reg.

34,578. Theomment suggested that @epyrightOffice promulgate “a minimal set of

regulations for the common situation in which online entities will be distributing digital
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phonorecord deliveries of sound recordings alreaggrenl by a mechanical license.” In
response, the Copyright Office asked for additional comments on “whetherals{Dbtovers

all configuration formatins or whether additional [NOIsked to be filed each time the licensee
expects to use the musical work imbamat not previously identified.1d. at 34,579.The Harry
Fox Agency, Inc(“HFA”), acompanythat licenses artists’ copyrights, submitted a comment
expressinghata regulation that would permatsingleNOI to cover format configurations
beyond those identified on the NOI, “would disrupt longstanding industry practice anidtconfl
directly with established jurisprudenced.

The Copyright Office explicitly rejected HFA'’s argemt and stated that its comment
“missesthe mark.” The Copyright Office explainétatonly a single NOI must be served
becausehe regulations do “not include any provision that would require a licensee to submit a
further formal [NOI]to the copyright owner of actual use begdhe initial [NOI]that listed
format configurations the licensee was using at the time or expected to uséuinrhé 1d. at
345,81. It furtherexplained that separate NOIs dot need to be servéa@cause the regulations
require the licensee to provide “accounting information . . . for each phonorecordyatiacd”
so that copyright owners are put on notice of “actual ukk.5ee37 C.F.R
88201.19(e)(3)(ii)(D), (N(4)(i)

This is exactly what Amazon did here. Although it did not send separate NOIs for the
ambient songs, theatements of account that it sent to plaintiffs, specifically listing the number
of plays for the ambient songs, put plaintiffs on notiee Amazon was using those songs.
Although the view of the Copyright Office is not binding on this Court, for the reasofwsteet
above, | find it persuasive. Therefore, if plaintiffs’ ambient sargsdound to be the same

musical worksasthe non-ambient songs, Amazon was not required to serve additional NOls and
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its use otheambient songs was coverd itscompulsory license.
CONCLUSION
Defendant’s motion for summary judgment is grargecept as to the issue of whether
the NOIs cover the ambient song&hat is an issue to be decided at trial.

SO ORDERED,.
Digitally signed by Brian M. Cogan

U.S.D.J.
Dated: Brooklyn, New York
April 8, 2017
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