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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

YESH MUSIC, LLCand JOHN K.

EMANUELE, individually and on behalf of :

all other similarly situatedopyright holders, : MEMORANDUM DECISION &
ORDER

Plaintiffs,
16 Civ. 1406BMC)
- against

AMAZON.COM, INC. and AMAZON
DIGITAL SERVICES INC,,

Defendans.

COGAN, District Judge.

By Memorandum Decision and Order dated April 8, 2Qk& “Order”) | granted in part,
and denied in part, defendants Amazon.com, Inc. and Anfaigmal Service, Incs (together
“Amazon” or “defendant”) motion for partial summary, finding that Amazon had val
compulsory licenses to plaintiffs’ songs, except that there is a genuind fispude as to
whether the ambient versions of plaintiffs’ solagscovered by those compulsory licenses.
Presently before the Court is plaintiffs’ motion for reconsideraifche Ordeipursuant to
Federal Rule of Civil Procedure 60(b), or, in the alternafouesertification of the Order for
interlocutory appeal pursuant to 28 U.S.C. § 1292familiarity with the facts and the Order is
assumed.

Plaintiffs’ motionfor reconsideratiors entirelyimproper. Plaintiffs have submitted

three declaratiortsand15 attached exhits containing new evidence, often without an

! Without seeking permission from the Court as is required under Labald3, plaintiffs filed the declaration of
Richard Cupolo as an attachment to their memorandum in support of ti&inifor reconsideration. Tiedays

after filing their motion, plaintiffs then sought leave to file two additiatelarations and three additional exhibits,
claiming that since they had filed their motion, they discoveradevidence. Plaintiffs’ untimely motion to file
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explanation as to why this evidence could imte been discovered earlier, dhely have used
their motionas an opportunity to relitigatesues decided in the Orddyy assertinga multitude of
new argumentsever raised in the two prior rounds of briefing. To make matters worse, much
of plaintiffs’ memoranda in support of their motion is unclear to the point of being Uigiibiel
Plaintiffs have sufficientlyconfused, or perhaps attempted to deceive, defendants and this
Courtby: (1) using terms that have never been used in this case previously, without providing a
definition orexplanation aso what hey are referring; (2) referring twurry screen shots of
websites that are impossible to re) referring ¢ exhibits that do naxist; (4) manipulating a
guotation from the TuneCore agreement Terms and Conditigdhsttbe version in plaintiffs’
memorandunis materially misleading; and (5) claiming that Andrew Miggaéviously
“testified” that he used “Diamond Marketing Service” to effect service of the N@Is an
“admitted” thatDiamond Marketing Servicis a marketing company that focuses on healthcare,
when there is no mention of Diamond Marketing Seraicgwhere in Migdail's declarationl
cannot tell whether this is a result of a pattern and practice of sloppy wauk jrentional
attempt to deceive the Court, pregardless of the caug®aintiffs’ counsel is warned that any
further instances of this conduct will exeasto sanctions for engaging in vexatious and
frivolous litigation.
TheCourt has spent an exorbitant amount of time attempting to deciphsifisa
arguments Plaintiffs’ motion is frivolous and is deniedfor the following reasons. To the

extent any of plaintiffs’ arguments are not specifically addressedvbébey are rejected as

two additbnal declarations, one by Richard Cupolo and one by plaintiffs’ coundehidi Garbarini, is denied.
Both the Garbarinaffidavit andthe Cupolo affidaviviolate the Federal Rules of Evidence and this Court’s
Individual Practice Rules concerning the o$affidavits because Cupolo and Garbaeiachengage in
impermissible legal argumenkloreover, @en if | considered these declarations, neither would warrant igganti
plaintiffs’ motion. The Cupolo affidavit includes numerowsw factual allegationhat are irrelevant to the issues
decided in the Order. The Garbarini affidavit summarizes a document attachedvtigdiail Declaration thahe
Court previously considered in issuing the Order. The Court need not givartoer attention to these
declarations.



incoherent.
DISCUSSION
l. Motion for Reconsideration
Plaintiffs’ motionfor reconsideration is governed by Federal Rule of Civil Procedure
60(b) and Local Rule 6.3. Under Local Rule 6.3, the party mdemggconsideratiomust file
“a memorandum setting forth concisely the matters or controlling decisions vahioket
believes the Court has overlooked.” A motion for reconsideration is not a propésrtagarty
dissatisfied with the court’s ruling merelyrelitigate issues previously determined by the court

or reargue the same points that were previously raised and rej&gederman v. Jacobs, 751

F.2d 82, 85 (2d Cir. 1985%ass v. MTA Bus Co., 6 Bpp. 3d 238, 244 (E.D.N.Y. 20144\ (

reconsideration motion “is neither an occasion for repeating old arguments prevepesisd
nor an opportunity for making new arguments that could have previously been niatierripl

guotation marks omittedRarge Rd. Music v. Music Sales Corp., 90 F. Supp. 2d 390, 392

(S.D.N.Y.2000) (“The . . . limitation on motions for reconsideration is to ensure finality and to
prevent the practice of a losing party examining a decision and then pluggingshef ¢jze lost
motion with additional matters.”)Indeed, a motion for reconsideration should be construed

narrowly so as to not be “used as a substitute for appealing a final judgmemiz’'vPenited

States378 F. Supp. 2d 150, 155 (E.D.N.Y. 2005) (internal qimtaharks omitted).
On a motion for reconsiderationg@“party may not advance new facts, issues, or

arguments not previously presented to the Cdudat’| Union Fire Ins. Co. v. Stroh Cos, 265

F.3d 97, 115 (2d Cir. 2001) (quoting Polsby v. St. Martin’s Press, No. 97 Civ. 690, 2000 WL

98057, at *1 (S.D.N.Y. Jan. 18, 2000))hereforethe motion‘will generally be denied unless

the moving party can point to controlling decisions or data that the court overloakattiers, in



other wordsthat might reasonably be expected to alter timelosion reached by the court.”

Shrader v. CSX Transp., Inc., 70 F.3d 255, 256-57 (2d Cir. 1995).

A. TheCliman Declaration

In the Order, | found that Amazon had sufficiently established that none diffgain
songs were impermissibly stream@dany of its four online music servidescause(1) the
Amazon MP3 Store and non-premium music locker do not require Amazon to secure mechanical
licenses; and (2) théliman ceclaration demonstrated that none lafitiffs’ songs were
streamed on Amazon Cloud Playgemium or Amazon Prime Musgeior to the service of an
NOI. Plaintiffs propound numerous arguments as to why this finding was incorrect.

First, plaintiffs argue thathe Court overlookeglaintiff Yesh’'s “Purchased Content
Locker Monthly Reports,br the “PCL stream$ which, according to plaintiffs, demonstrate that
the Climan @claration is inaccurate atigere is a genuine factual dispute as to whether
streams of plaintiffs’ songs prior todlservice of an NOI were via the Amazon MP3 Storé
non-premium music locker. | do not knevihat plaintiffs mean by “PCL.” Prior to their motion
for reconsideration, plaintiffs ner used the term “PCL streams” or “PCUri fact, plaintiffs
previously submitted these same reports on the motion for summary judgment, but tihey neve
identified them as “PCL” streaming reports.

In their reply memorandum, perhaps in acknowledgment of Amazon’s point in its
memorandum in opposition to the motitmat italsodoes not know what plaintiffs mean by
“PCL,” plaintiffs nolonger use that term and instead refer to the “PCL” streafimoas
premium locker” streamsl assume that by “nepremium locker,” plaintiffs are referring to the
“non-premium music locker,” which is one of the four Amapoifine music services that were

discussed at length in the Order and the subject of the Climan declaratiohthtisvdonstrue



all referenceto “PCL” to mearthe “nonpremium music locket

As | explainedn the Order, the Climan declaration established that all streams of
plaintiffs’ songs prior to the service of an NOI occurred via the pr@mium music locker dhe
Amazon MP3 Store. Plaintiffs now seem to be arguing that the mattegming reports Yesh
received for Amazon’s use of its songs on the pmium music locker demonstrate that the
Climan declaration is false because they pitte¢ eight of plaintiffs’ songs were streamed
significantly fewer times on the nggremium music locker than tt@&@iman declaration
representedBut the nonpremium music locker streamimgports—the only evidence plaintiffs
identify as supporting this argument — do eaén mentiorany of the eight sonder which
plaintiffs claimthe Climan ceclaration inaccutaly reported streams. f@ourse the number of
streams identified on the monthly reports plaintiféfsesubmiteddo not equal the number of
streams identified in the Climateclaraton —the reports relate ttompletey different songs.
The non-premium music locker streaming reports do not undethen€liman dearation, as
plaintiffs argue they simply demonstrate the incoherence of plaintiffs’ arguments.

Relatedly, plaintiffs argue th#tte Court overlooked that the chart attacteetthe Climan
dechration, which shows the number of streams of plaintiffs’ songs on Amazon'’s various online
music servicesdoes not contain a column specifically identifying the number of streams on the
non-premium music locker. reject paintiffs claim that this was a “trickisedto deceive the
Court. The chart clearly identifies that there werestr@ams vidghe Cloud Player Premmo and
Amazon Prime Musicand that the combined number of plays and downltfed&mazon
reported to TuneCore equal the number of streams identified on the streamingmephrited
by plaintiffs. As | explained in the Order, plaintiffs have identified nothihreg refuts the

Climandeclaration oeven calls its accuracy into question. Plaintiffs’ claim that the Climan



declaration is unreliablbecause the chart should have had a column specifically titled “non-
premium music locker” is a non-sequitur.

Finally, plaintffs argue that the Court madepermissible “credibility determinations”
because it placegndue weight on the Climan declaration submitted by defendant and did not
givethe proper weight to the Cupolo dedton submitted by plaintiffs. Plaintiffs have
misunderstood the Order. | didtrreject the Cupolo declaratidrecause | found him to be
incredible. In fact, | relied on a number of Cupolo’s averments in denying Ansaation for
summary judgment oplaintiffs’ claims regarding their ambient sondsdid, howeverreject
portions of the Cupoldeclaration wherbe madeunsubstantiatedllegations that wereot
based on his personal knowledge, such as his averment that “there is no such thing @asah ‘pers
locker.” A user either joins the free locker service or the premium locker sef/iere is no
specific designateplace on a server. Rather, all user’s songs are thrown into one digital library .

As | explained in the Order, “[w]here a party relies on affidavits to estafdcts, the
statementSmust be made on personal knowledge, set out facts that Wwewdmissible in
evidence, and show that the affiant . . . is competent to testify on the matters)st&ied.R.

Civ. P. 56(c)(4). Cupolo has no personal knowledge as to the internal operations and methods of
Amazon’s onlinemusic services, and therefore his declaratioes not create a factual dispute
or undermine the accuraoy the Climandeclaration
B. “TheNon-Premium Music L ocker
In the Order, I held that the non-premium music locker does not require Amazon to
secure a compulsory license because there is no distribution to the “pdiiare is no

distribution to the “public” because users are only accessing songs that theg\nadsty



owned and themselves uploaded to their personal lockers. Plaintiffs claim jhiaatee
discovered new evidence that demonstrates that the “PCL [thgraomum music locker]
service has streamed nparchased content.” Agaitheirarguments far from clear, but it
seemghat plaintiffs are claiminghatAmazon has misrepresenteow the norpremium music
lockeroperatesand that plaintiffhiavediscovered “new” evidence thatist not limited © songs
that users already own

The first“new” piece of evidencthat plaintiffsidentify is theMusic Reportsmonthly
streamingeportsthatplaintiffs previously submitted in opposition to defendants’ motion for
summary judgmentAlthough the evidence ®earlynot new, plaintiffsdo use itto raise a new
argumenthat they could have raised beforéhey claim thathe non-premium music locker
mustpermit users to stream songs that tbeynot own and did not upload themselvBfaintiffs
draw this conclusiobecause every Music Reports mitaly reportincludes a designatiofor the
“total content uploads weighted,” which the oefpdefines as “[rlepresent[ing] totabn-
purchasedontent uploaded multiplied by Licensor’'s ownership share of each song.” @mpha
added).

If the reports forthe nonpremium music locker actually comad the above statement, |
may haveagree with plaintiffs thattheyraise aactual dispute as to whether the mmemium
music locker is actually limited to content usalr®adyown. But they do notPlaintiffs made
this agument up out of whole cloth. h€ monthly reports thagplaintiffs identfy as containing
this statemendo notregad the nonpremium music locker at allAs Amazon points out in its
memorandum in opposition to plaintiffs’ motion, the rtidy reports clearly indicate that the
streams reported are fose of plaintiffs’ songs on the Amazon Cloud Player, a service which

Amazon admitsequires a compulsory license. In fact, esgporteven explaiathat itis a



“Monthly Statement of Account Under Compulsory License for Making and Digtrput
Phonorecords.”

The seconahewpiece ofevidence thaplaintiffs claimsupports thaAmazon
misrepresented the ngmremium locker’s functioms a “popup message” that first appeared on
Music Reports’ licensing webpage circa April 19, 2017. The only version of this “pop up
message” that plaintiffs provide is a blurry scrsbot inserted in its memorandum that is
illegible. However, in its memorandum in opposition, Amazon has provided tivé With the
text of the popdp message, which reads: “Please select a date below to download Monthly
Statement of Account for all Section 1li&ensed service provides for the selected date. To
download statements issued under a voluntary license, gedsdhe ‘My Direct License
Statements’ tab on the left side of the screen.”

Plaintiffs fail to explain why they believe this statement supports their argurhbate
is no dispute that Music Reports issues monthly reports for various online mugiegsesome
of which operate pursuant to a compulsory license and some of which operate pursuant to a
voluntary license. This statemeafdes not undermine the Climan declaration nor any ruling in
the Order.

C. The Amazon MP3 Store

In the Order, | held that Amazon did not neéedecurea compulsory license to offer
plaintiffs’ songs on the Amazon MP3 Store because plaintiffs, throughatireementsvith
TuneCore, granted Amazon a voluntary mechanical license for this use. On their footi
reconsideration, plaintiffs argue that this fingliwas ircorrect becausgrovision 4(b) of the
Terms and Conditionsf the TuneCore agreement and the general prantite music industry

both demonstrate that plaintiffs only granted Amazon a voluntary license to their sound



recadings, not their musical works.

In their memorandum in support of their motion, plaintiffs quote provision 4(b) of the
Terms and Conditionas follows:*“Company [TuneCore] customarily requires Consumer Stores
to secure and pay for music publishing liceAses . ” Thisis an incomplete and misleading

guotation. Provision 4(b)xtually stateshat: “Outside of the United StatgSompany

customarily requires Consumer Stores to secure and pay for music pgplichnse.”
(emphasis added). Although plaintiffs’ misrepresentation makes it seematigiqar 4(b)
supports their argument,actually undermines it because it further demonstthtgsunlike
online music providers that use plaintiffs’ songs outside of the United StategpAnvas not
required to securacompulsory meltanical licenséo offer plaintiffs’ songs on the Amazon
MP3 Store.

Plaintiffs alsoclaim that the Court failed twonsider thatin the music industry, every
aggregator like [TuneCorel], . . . has numerous divisions; [sic] each of which function
independently, and are responsible for completelyréiffielicensing responsibilitiesand
becauselaintiffs’ agreement isvith TuneCore’s Distribution Division, which deals exclusively
with licensing sound recordings, the agreement could not have granted Amazon a mechanical
license The only evidence plaintifisadsubmittedin opposition tdhe summary judgment
motion insypport of this contention was the declaration of Richard Cupolo, in which he avers
that, “the separation of the sound recording and publishing rights is the norm in theyfrahustr
Yesh never signed up for “TuneCore Publishing . . . [which] handles . . . publishing rights.”

To bolsterthis argument, plaintiffeow submit various blurry screenshots of TuneCore’s
website,TuneCore’sanswers tdFrequently Asked Questions,” and another Cupmtdolaration

in which he avers that “[o]nly the TuneCore PublgidministrationDivision handles

2 A “music publishing license” is another name for a mechanical license.
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publishing rights a/k/a composition rights or mechanicgits” Even if this evidence was
sufficient toprove a general practice of thatire music industry which it certainly is not-it
would not have any impact on my findings. As | explained in the Obdegus¢he Terms and
Conditions of the TuneCore agreements unambiguously prthatlBmazon was not required
to secure a compulsory mechanical license to pttntiffs’ songs on the Amazon MP3 Store,

plaintiffs cannot use extrinsic evidence to prove a contradictory meaSiegJA Apparel Corp.

v. Abboud, 568 F.3d 390, 397 (2d Cir. 2009); Int'l Klafter Co., Inc. v. Cont'| Cas. Co., Inc., 869
F.2d 96, 100 (2d Cir. 1989).

Plaintiffs next argue that the Caowerred infinding that th& email communications with
the TuneCore representative were impermissible parole evidencewaddot be used to
ascertairthe meaning of the TuneCore agreememigintiffs argue that the TuneCore email is
admissible to identify the subject matter of the agreement, ascertain the meamangadictory
terms in the agreemeéhexplain the custom and usage of the agreement in the industry, and
explain the implied terms of the agreement.

Although I foundthe email communations to benadmissibleparoleevidence, | also
explained that even if | hambnsidered them, they would riidve affectedny interpretation of
theTerms and Conditions. Thus, even if the email communications are admissible for the
reasons identified by plaintiffs on their motion for reconsideration — which theyoarethey do
notwarrant granting plaintiffs’ motian

D. Valid Service of theNOlIs
Finally, plaintiffs claimthat the Court erred in finding that plaintiffs’ August 2@al

to Music Reports stating thaWe [Yesh] wish for Music Reports, Inc. and any of its affiliated

® Plaintiffs claim that the TuneCore agreement contalitsctly contradicting [sic] terms in the same clause,” but
theyfail to identify whichterms are contradictory.

10



companies to cease the issue [sic] of any and all future compulsory mechanisaidi¢¢0l’s
[sic] on our behalf effectively immediately” was not a revamabf congnt to electronic
service Plaintiffs argue thathis was incorrect because: (1) in his affidavit, Cupolo averred that
hehad sent the August 20&#nailintending to revoke Yesh's consent to electronic service; and
(2) the August 201émail conplied with Music Reports’ instructiorfer revoking consent to
electronic service.

First, Cupolo’ssubjective intentions are entirely irrelevant as to whether the language of
the August 2014 mailconstituted a revocation of consentaiftiffs’ second argumenns
absurd. Music Reports’ website provides the following instructioespyright holders on how
to revoke consent to electronic service of NOIs: “If you agreedeiveNOls electronically,
then future NOIs will be posted to your web account . . . . We will no longer send NOIslby mai
unless you withdraw your consent by emailingaltyservices@musicreports.com.” According
to plaintiffs, the fact that they sent an email to the address provided autdipatieans that
they revoked consent to electronic service, regardless of the content of the/Asnaihazon
points out in its memorandum in oppositidgithat were trueplaintiffs could havesent an email
stating, “Yesh would like to continue to receive electronic service of N@glthat would still
haveoperated as revocation of consenhis argument is clearly frivolous.

. Motion for Interlocutory Appeal

Alternatively, if their motion for reconsideration is denied, plaintifexjuest leave to file
an interlocutory appealPursuant to 28 U.S.C § 1292(b), a district court nsatify an issue for
interlocutoryappeailf it “involves a controlling question of law as to which there is substantial
ground for difference of opinion” and “ammediate appeal from the order may mathria

advance the ultimatetmination of the litigation.” e resolution of an issue “need not

11



necessarily terminate an action” to be considered a controlling question dKlaghoffer v.

S.N.C. Achille Lauro Ed Altri-Gestione Motonave Achille LaurcAimministrazione

Straordinaria921 F.2d 21, 24 (2d Cir. 1990) (internal citation omitted). A substantial ground for
difference of opinion may exist “where the issues are difficult and ofrimsression, or where
the party seeking interlocutory reviewrcpoint to a substantial split in Second Circuit district

court rulings” on the relevant issue. In re Air Crash at Georgetown, Guyana &9,Ja041, 33

F. Supp. 3d 139, 155 (E.D.N.Y. 2014) (internal quotatanks and citations omitted).
An immedide appeal from an interlocutory ordes a rare exception tie final

judgment rule that genehalprohibits piecemeal appealdCoehler v. Bank of Bermuda Limited,

101 F.3d 863, 865 (2d Cir. 1996), ahe Second Circuit has “repeatedly cautioned [thad] of
this certification procedure should be strictly limitedid're Flor, 79 F.3d 281, 284 (2d Cir.
1996). Section1292(b) certification is thuseserved for éxtraordinary cases where appellate
review might avoid protracted and expensive litigation,” . . . and is not intended as a teehicle

provide early review of difficult rulings in hard cases.” Baumgarten v. Ctgufiblk, No. 07-

CV-0539, 2010 WL 4177283, at *1 (E.D.N.Y. Oct. 15, 2010)fin&l quotation marks omitted).

Plaintiffs claim thatthe following six issues present controlling questions of law that
warrant certification for appeal: (1) “Did the District Court commit a critiaetualerror by
overlooking the fact thahe ‘Plays Reported tduneCore per Amazon’s Records’ column was
not the Purchased Content Locker streams”; (2) “Whether the Court exceediditliesl |
authority by making material factual and credibility determinations™\(#)ether the Court
mistaken [sic] about the Regulations in finding the Amazowchagsed Content Locker is exempt
from Section 115”; (4) “Whether it was clear error to exclude the TuneCord”EfBji

“Whether it was clear error to waive the statutorily required 56.1 statenaewt’(6) “Whether it

12



was clear error for the Court to owask the exhibits attached to the declarations annexed to
plaintiff [sic], and proved [sic] the Contested NOIs are invaliddne of thesesupposd issues
comesclose to meeting 8 1292(byequirenents for interlocutory appeal.

By plaintiffs own charactezation, the first issue allegedactual error, and thus does not
even raise a question of law, let al@eontrolling one. The second isslso alleges a factual
error because it addresg#aintiffs’ disagreement with the Court'aling that theres no genuine
factual dispute as to whether Amazuas valid compulsory licenseslhe thirdissue whether
the operation of Amazon’s ngremium music locker servigequires Amazon to secure
compulsory licenses, is a controlling issue of law, but is not one for whech is a substantial
ground for difference of opinion. In light of the Supreme Court’s decisiémiarican

Broadcasting Companies, Inc. v. Aereo, Inc., 134 S. Ct. 2498 (20is4¢lea that the non-

premium music locker does not involve a distribution of copyrighted works to the public decaus
usersdownload and stream songs in their capacities as owners.

Although both the fourth and fifth issues present questions of law, neithenpres
controlling questions of the law. As to the fourth issue, evéreiSecond Circuit reverseay
ruling on appeal and helthat the email communications between plaintiffs and the TuneCore
representative amgot inadmissible under the parole evidende, it would have no impact on
theOrder because, as | explained, the email communicadmn®t support thakmazon was
required to secure mechanical licenseder the Terms and Conditions of the TuneCore
agreementsAs to the fifthissue plaintiffs have suffered no prejudice from the Court’s waiver
of defendant’s Local Rule 56.1 obligations. Prior to ruling on the motion for summary jojgme

| conducted aflassiduous review of the recordHoltz v. Rockerfeller & Co., Inc258 F.3d 62,

73 (2d Cir. 2001) (affirming the district court’s decision to conduct an independent review of the

13



record andhot accept the allegations in the defendaRtite 56.1 statement as admitted facts
eventhoughthe plaintiff failed to file a resmsive statement), and | thus would have ruled the
same wayeven had | required defendant to file a Rule 56.1 statement. More importantly,
plaintiffs never objected to the waiver of the Rule 56.1 staterapdthus there arao grounds
for ary appeal orthis basis

Finally, in regards to the sixth issue, | do not even understand what plaintiffs caim w
“clear errot” If plaintiffs arerequesting an appeal as to whether it was error for dlet @
determine that the Music Reportsonthly streaming reports do not undermine the Climan
declaration, then thisssie issubsumed within plaintiffs’ third issuewhether there arany
material facts in dispute and not subject to interlocutory appeal.

CONCLUSION
Plaintiffs’ motionfor reconsideration or, in the alternatif@, leave to file an

interlocutory appeals denied

Digitally signed by
Brian M. Cogan

U.S.D.J.

SO ORDERED.

Dated: Brooklyn, New York
June 16, 2017
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