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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________ — - X
ROBERT GRANGER
:  MEMORANDUM
Plaintiff, :  DECISION AND ORDER
- against .16 Civ. 2264(BMC)
NEW YORK CITY TRANSIT AUTHORITY :
and MANHATTAN AND BRONX :
SURFACE TRANSIT OPERATING
AUTHORITY,
Defendars.
_________________ - - X

COGAN, District Judge.

The issue in this employment discrimination action is whether plaiwtib stipulatedo
a demotiorto resolve a grievance heariager his employer’s attempt to terminate him
neverthelessbtained the rightinder the terms of his stipulatitmbe considered for door
opening positiomupgrade Defendanthis employercontends thagplaintiff surrendered any right
to promotion by entering into the stipulation in lieu afreevance hearing that would have led to
his termination.Plaintiff contends that the employerconstruction of thstipulationis a pretext
for discriminaton against himrin violation ofthe Americans with Disabilities Act of 99, 42
U.S.C. § 12101t seq. (the “ADA”), because of a perceived disabilitfhere is, however, no
eviderce to support thatHis employerhas a firmly establishegablicy denying upgrades to
anyone in plaintiffsdemotedoositionsubject to exceptions not applicable hemed plaintiff's
own admissiorshowsthat he understood when he signed the stipulation tegtasition did nb
allow for promotion | thereforehold that plaintiff has failed to demonstratprama facie case

and grantlefendarg’ motion for summary judgment
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BACKGROUND
This is the second litigation between these parties. The first occumestpiaintiff
brought a disability discrimination action seekatgogation of &tipulation settling grievance
in which he agreed tademotionbecause he had failégo drug testgthe “Stipulation”)

Granger v. Manhattan and Bronx Surface Transit Operatitigofity, No. 13-cv-3569 2014

WL 4054256 (S.D.N.Y. Aug. 15, 2018)Grangerl).! The Hon. Jesse M. Furman granted
summary judgment to defendanholding that plaintiff had failed to demonstrétat the
Stipulationwas the product of disability discrimination that there were any grounds to avoid
it. The undisputed facts in that action are equally untishin the present action and are best

presented here by quoting Judge Furman’s comnersition

Defendant is a public authty in the State of New Yorkin 2003, Defendant

hired Plaintiff as a Bus Maintainer Chassis, a sadetysitive mechanic position.
Public employees working in safetgnsitive jobs may be subject to random drug
testing,see49 C.F.R. 8 658, procedures for which are extensivedgulated by

the Department of Transportatigeeid. § 40et seq. Among other things,
employees are given up to three hours to provide a sufficiare sampleSeeid.

8 40.193(b)(2)4). If an employee fails to provide a sample in that time, and
there is no adequate medical explanation for the failure, an employee is deemed to
have refused to testwhich, in turn,is treated as a positive teSeeid. 8
40.191(a)(5)seealsoid. § 40.193(e) (defining acceptable medical explanations
for a failure to provide a sample).

In August 2010, Plaintiff tested p&se for marijuana and cocaine. Because he
was a firsttime offender and submitted to three months of rehalwiitaho
disciplinary penalty was imposedfter returning to his job as a Bus Maintainer
Chassis, Plaintiff was required to submittand passed morethan twenty

random drug tests betwe&lovember 2010 and March 2012. On March 5, 2012,
however, Plaintiff wasubjected to another drug test, and failed to provide a
sample wihin the permitted three hours. The next day, a physician selgcted b
Defendant examined Plaintifind concluded that Plaintiff had “[no] medical
condition Iimiting the ability to urinate.”On March 8, 2012, Plaintiff was

! In Granger | plaintiff initially brought claims against both New York City Transit Authority and Manhattdn a
Bronx Surface Transit Operating AuthortfyABSTOA") , as he does here, but New York City Transit Authority
was dismissed prior to summary judgment.



examined by a urologist of his own choosing, who stated thatiFldid not
have “any preexisting urologic history or any real voidingulisince except for
the fact that [he] often repress[es] the urge to voidsaipgress urination when it
conflicts with [Plainiff’'s] day-to-day activities.” Defendant’s Medical Review
Officer accepted those assessments, and therefore deemed Planatfisyito
produce an adequate sample a “refusal” to take the drug test.

On or &out March 21, 2012, Plaintiff was served with a “Disingry Action
Notification” for “refusal to take a Drug/Alcohol Test the first step in the
disciplinary process prescribed by the collective bamgiagreement (“CBA”)
between Defendant and Plaifis union, the Transport Workers of America,
Local 100 (the “Union”).After conferring with his Union representative, Plaintiff
chose not to accept the charges and recommended penakynggsdil, and
demanded an arbitration hearing purguarthe povisions of the CBA. Prior to
the arbitration hearing, a Union representative advisedtiffiiat Defendant
had offered to settle the disciplinary action and preskhim with a propasd
stipulation to that effectPlaintiff claims that he was toldy whom he does not
say, but presumably the Union representative) that Daferidad a room full of
doctors” prepared to testify if he rejected the stipulation ansectooproceed
with arbitration. He further alleges that the Union representative sthegdf he
did not accept the stipulation, he would be “permagehimissed” from his
employment and would have difficulty finding new employte

On May 17, 2012, after consulting with the Union represgere, Plaintiff signed
the Stipulation andgreement settling the mattelPursuant to the Stipulation, the
charges against Plaintiff were modified from refusal to test todise Time
Positive for a Controlled Substance,” and the penaltisshissal was “sustained
and modified” to require Plaintitb complete a rehabilitation program, after
which he would “be eligible for restoration to an avaialludgeted norafet/-
sensitive Cleaner positionIh exchange, and most relevant for present purposes,
Plaintiff and the Union jointly and severallyleased Defendant “from any and all
claims, whether at law, in equity or arising by virtue of contract wihieis may
have or which they may have had heretofore in connection witmteelying
disputes” in this caseln or about September 2012, Plaing@mpleted the
required rehabilitation program aratonsistent with the Stipulatiehwas
reemployed by Defendant as a Cleaner.

Id. at *1-2 (record citations omittedJudge Furman rejected plaintiff's attack on 8tipulation
because, among other seas, ft is undisputed that Plaintiff avoided the arbitration hearing,
which might well have resulted in his dismissal, and ligatvas able te and did- remain

employed by Defendant, albeit in a different positioripfeing rehabilitatior?’. 1d. at *5.



The instant action picks up whe&ganger left off. There are threprincipal
employmenpositionsin defendard’ organizational chathat need to be considered: Cleaer,
janitorial position, which was the position to which plaintiff wasndtedfrom Bus Maintainer
Chassigursuant to the Stipulatipand which involves no safetglated tasks; Cleaner/Helper,
which, like Cleaner, is a janitorial position but which alsowad for some safetselated
assignments; and Helper, which involves safetgted task$.

Plaintiff returned to work as a Cleaner in September 2@lP\{fing successful
completion of a drug rehabilitation program, as thpubtion required)in October, 2014, he
applied for an upgrade from Cleaner to Helpde filed a gri#ance wherdefendargd denied his
request.The grievance went to a neutral arbitrator.

During the arbitration hearinglgintiff pointed out that despite his position as Cleaner
from 2012, henevertheless was assigned, from time to time, some gatdigd tasks- working
on a fuel line, working with a forklift, changing tires on véés; and connecting chains on
vehicles Whendefendantssenior management found out about this, it took immediate steps to
end the assignment of safelated taks to gaintiff. In this action, defendastasserthatto the
extentplaintiff’'s shop steward had allowed plaintiff g up for safetyrelated tasksand
plaintiff’ slower or midlevel supervisors hadaot prevented thjshe managersad violated
defendard’ policy prohibiting Cleaners from undertaking such tasks

In the arbitration hearingelying on the Stipulation,edendarg maintained that thelyad

soughtto terminate plaintiff for his second drug violation, but had eiplaintiff's grievance by

2 Plaintiff contends that the positions of Cleaner and Cleaner/Helpettha same duties, but other than his own
experience that he did some safetlated tasks, he has no evidence to support that. It may well be thabseme |
and midlevel supervisors will take it upon themeges to have Cleaners and Cleaner/Helpers undertakarie
tasks, including some safetglated tasks, but defendaritavemade it cleathatdoing so violateshieir policy.
Indeed, as shown below, none of the positions to which plaintiff aspired were opemer§laihough some were
open to Cleaner/Helpers, thus showing that defendants did make thatidistinc



assignng him to the Cleaner position, whipkermitsno safetyrelated work In fact, defendants
maintained that theolepurpose of the Cleaner position was to place eyegl® with
performance problenthere which had nsafetyrelated tasksrad noopportunityfor
advancementnd that therevere no Cleaners who did not have a disciplirgingnedical
history.

Just prior to the arbitrator’s decision, plaintiff filedaher grievance claiming that since
he hadessentially performed the functions of a Cleaner/Helpeeshis return in 2012 by taking
assignments for safetglated tasksgven though he was still designated a Cledreewas
entitled to the additional pdgr a Cleaner/Helper. Defendantgper nanagementot only
denied the grievance, brgsponded by instructing all supesiors that

Under No Circumstances is anyone or HS To Upgrade Cleaner GNMB88e05

From Cleaner to Helper. Cleaner Granger has been Reclassifi€lesar and

is Bannedrom performing Helper DutiesTo ALL SupervisorsThe next Time

Cleaner Granger is upgraded it will be a ViolationThe Termsof his Stip and

Supervisor will be Disciplined.

The arbitrator ruled in favor of defendann May 15, 2015. He found that defiems
had actegbroperlypursuant to the Stipulation in keeping plaintiff in tHeaher position, stating:
[Alfter reviewing the record, | find it was reasonable for [ibefendants] to deny

Granger the promotion fedught. There is no doubt he engagesdubstantial

misconducivhich led to his dismissal and his reinstatement as a Cleaagni-

safety sensitive position. . [H]is prior infraction(s) werevery serious and the

Authority had a right to reject his requést elevation to a safety serisie job.

He also noted, however, that “[t]his is not to say that Gears barred from seeking any
promotional position for the next seven years.”

In August, 2015, an examination promotion opportunity ogdéae“Bus Maintainer

Chassis,” plaintiff's old jobThe examination notice stated that to apply, one had tbtheltitle

of “Maintainer’s Helper, Cleanéfaintainer's Helper, or Stock Worker Plaintiff did not hold



any of those titlesso hewas not permitted to take the examinatidon September, 2015,
defendantadvertised an examination promotion opportunity to “Plant &gent Maintainer
(Plumbing)” but the examination notice stated that it way @plen to employees in the
following titles: “Bus Maintainer (Body), Bus Maintainer (Chassis)Maintainer .. . "
Plaintiff again was not permitted test. In August, 2016, defendaatdvertised a examination
promotion opportunity for “Plant & Equipment Maintairfeand providedtat to be eligible, the
employeehadto be employed in the title oBus Maintainer (Body)Bus Maintainer (Chassis),
Maintainer (Plant & Equipment), . CleanerMaintaner’s Helper, or Maintainer’'s Helpér.
Again, plaintiff did not hold any of thosafetysensitivgobs, and thus wasot permitted to take
the test.It is important to note that all of the positions conferring eligibflityany of these
promotion gaminationgequired performance shfetyrelated tasks.
DISCUSSION

To establish @rima facie case of discrimination under the ADA, a plaintiff must show
that “(1) the defendant is covered by the ADA, (2) plaintiff suffers frons oegarded as
suffeing from a disability within the meaning of the ADA; (3) plaintiff sv\gualified to perform
the essential functions of the job, with or without reastenabcommodation; and (4) plaintiff
suffered an adverse employment action because of his disabiligyomiyed disability.”

Kinneary v. City of New York, 601 F.3d 151, 156 (2d Cir. 2010) (citation and internal

guotation marks omitted¥eealsoAdams v. Festival Fun ParksL.C, 560F. App'x 47, 4849

(2d Cir. 2014) (quoting/icMillan v. City of New York 711 F.3d 120, 125 (2d Cir. 2013))

(outlining requirements fgorima facie case under the ADA).
Defendarg’ argument is straightforward: the three promotion exanmanatfor which

plaintiff wished to apply were not open to anyone classifis a Cleanepjaintiff was classified



as a Cleaner; and thus plaintiff was not qualified to take theieations. Although that
argument refutes plaintiff's theory as pled in the coimplglaintiff's opposition to defendast
summary judgment motion shows that thisory of the caskas evolved. He now contends that
he was discriminated agairistcause deferaitsclassified him as a Cleand&t tasked him as a
Cleaner/Helper, and that, in fact, there is no material distincttween tasks assigned to
Cleaners and Cleaner/Helpers. By apgradinghim to Cleaner/Helperand rejecting his
request to be paid that way, defendantt only deprived him of pay for the job that he was
actually doing, but precluded him from taking the potional exams that were open to those in
the Cleaner/Helper position. This occurred, according to plaib&tfause defendargought to
discriminate against im by reason of his perceived medical condition as a recoventigg d
abuser’

As plaintiff has recast his theory, his failure to qualify for phemotional exams is
largelyimmaterial, except perhaps as one elemedtaofages. The real issue is whether
plaintiff's perceived disability as a recovering drug abuser was aastilasfactor indefendarg’
decision to keep him in the Cleaner position, even théogerlevel managers gave him some
Cleaner/Helper, safetelated taks. This can be aswered bydoking at defendantgractices

with regard to the Cleaner position. If the policy is that the ipositf Cleaner ision

3 Plaintiff is ambiguous about the nature of his disability, with the resinig bleat it is far from clear that he is even
covered undetie ADA. Hecannot contenthat he is actually disabled.o claim disability as a drug abusepa’st
drug addiction, not merely past use, is required to make out a claim under the BD&kley v. Consol. Edison

Co. of N.Y., Inc., 127 F.3d 270, 274 (2i.C1997), vacated on other grounds, 155 F.3d 150 (2d Cir. 198&)e is
no evidence in the record that plaintiff had any drug problem other than two failed T® the extent he is
claiming a “perceived” disability, he has the same probl¢here is no evidence that defendakiew of any drug
addiction, but only knew of thisvo failed tests. It thaicannot be said that defenddiptsrceived”him to bea drug
addict.

To fall under the statutelgintiff appears to be relyingxclusivelyon tesimony from Enanuel Insinna, an Assistant
General Manager for defendanthostated that he believed the two failed drug tests showegdical

incapacity.” | do not know how “medical incapacity” comgare the definitbn of disability under the ADAThere

is no indication that Mr. Insinna is a lawyer or was interpreting the ADA. nTdst that can be said is that
defendants perceived plaintiff as failing two drug tests, and that wasbagheto preclude him from holding any
safetyrelated titles. Buthat perception is not covered by the ADA.



upgradeable to Cleaner/Help#ren plaintiff was treated just like any other Cleananld/de
treated and disability discriminati@ould not have been a substantial factor. If other Cleaners,
however, have applied for and receivgyrades opromotions from that position, then this
would at least allow the possibility that discrimination was a fantdenying plaintiff the
promoton.

As in Granger | we start with the Stipulation. It is clear, at least, that defeadare
concerned that a recovering drug abuser could not ref@asafetysensitive positionand the
Stipulation made plaintiff fully aware of this concerfheStipulation thus states that

[t]he penalty of Dismissal for case numbet36840002 is sustained and

modified as follows: a) The Grievant is deemed a second time @ofatisirugs

and controlled substances pursuant to AppendirfEEhe collective bargining

agreenent. Grievant must comply with thgrovisions outlined in Appendix-E

and is herebyeferred to theEmpoyee Assistance Program (EAR)pon areturn

to workrecommendation from EAP, Grievant will be eligible for restoratman

available budgeted nosafetysensitive Cleaner position at the applicable of

the nonsafetysensitive position as per the collective bargaigiggeement.The

Grievant must also pass a Return to/ReclassiftationMedical Exam.

Plaintiff, however, points ouhatthere is nothing in this Stipulation that makes his
reclassificatioras a Cleaner “permanent.” He contrdmss$sStipulation withone signed by
another employee in similar circumstantgs years after plaintiff's Stipulatigrnvhich stated
that theotheremployee “shall be permanently reclassified to Cleande also points out that
defendard haveno written policy describing Cleaner as a aggradeable or promotable
position.

There are numerous problems with plaifgiirgument The first is that & admitted in

his depositionn Granger khat defendanIABSTOA had advised him that his position as

Cleaner would be permanent:



Q[MABSTOA's attorney] . . .When you signethis agreement, did you
understand that at tkempletion, the success$ftompletion of the program you
would be allowed to return as an employee of MABSTOAdsu4 cleaner?

A [plaintiff] : As a cleaner, yesl understood that.

Q[MABSTOA's attorney] Did anybody in the period when you were

techncally a dismissed employee but with a right to be restalidcanyone tell
you that you would not be returned as a cleaner but asradintiner?

A [plaintiff] : | believe at one point | did ask if it was permanent andd teld
yes. | am notsure ifit was tkefore or after signing this.

Q [MABSTOA's attorney] You were told that this assignment as a cleaner was
permanent?

A [plaintiff] : | believe so.l believe, not so sure who but | guess | was told that.
This admissiowasconsistent with plaintif response to defendasRule 56.1 Statement in
Granger the statement of undisputed fact was that “plaintiff understoadithaemotion to
Cleaner was permanent,” and plaintiff responded thatiss“not disputed?

Seond,the record is undisputed that defendamgethe Cleaner position solely as a
position for “problem” employees who cannot be trusteti tie safetyrelated maintenance
jobs that are required for Cleaner/Helper and other higher positioriact, fo at least the last
30 years, there is no dispute defenddravenot hired a single Cleanereveryone who is
assigned that title has received it as a result of a demfotion some other position.

Of course, that does not answer the question of whetnndgibecome a Cleaner by
demotion,anyof thoseemployees have previously been considered for a subsqayoemttion.

If so, then this would at least allow the possibility that plaintiff wassoaonsidered by reason

* Defendanthavesubmitted the Rule 56.1 Statement (with plaintiff's resporfses) Granger | which cited to
plaintiff's depasition testimony in that action, but defendants did not submdebesition testimony itselfl have
taken judicial notice of plaintiff's testimony f@ranger Isince it is a publicly filed documenSeeFed. R. Evid.
201;In re Brooklyn Navy Yard Asbestos Litig., 971 F.2d 831, 839 (2d Cir. 198&jtin v. O’Conney 225 B.R.
283, 287 (N.D.N.Y. Aug. 13, 1998). In addition thisaction, plaintiff again affirmed that his responses to
defendants’ 56.1 Statement@ranger larean“accurate statements of material facts.”




of his perceived disabilityHowever, the record is equally undisputed on this point. The
evidence shows that the only ways an employee in the Clpasiion can be promotede: (1)
if the stipulation demoting the employee expressly allfmwgromotion;or (2) if an arbitrator
ordersthe promotion.During the relevant period of 202015, approximately 300 employees
were demoted only eight were subsequently elevated, and each of those fell into dresef t
two categorieg(There was one additional Cleaner who was given a promdtigiwhen
defendardrealized that, the promotion was annulleth)other words, the only employees to
climb out of the Cleaner position either had preserved the expressctaslitight to do so,
which plaintiff did not, odefendarg wereforced to pomote the employee pursuantaio
arbitration award. | do not see how any reasonable jury ceview this evidence and not
conclude that plaintiff was relegated to a permanentipogursuant to the Stipulation.

Finally, defendants’ policy th&leaneris a nonrpromotable position, although not
written, is consistenwith the testimony of all of defendasitsenior management, some of whom
have decades of experience and testified unambiguoustercong the policy.

Plaintiff has offered no basis on which a reasonable jmdadisregard this evidence.
He points to theaveat in the arbitrator’s decision that “[t]his is not to saynGeais barred from
seeking any promotional position for the next seven years.” edenvhe is taking that dictum
out of context. In the arbitration, as an alternative tanglgn the Stipulation, defendant
contended that pursuant to a written policy, any emplaygea “serious violation>-and the
arbitrator confirmed that plairftis two failed drug tests were “very serious” violatieGheannot
seek promotion for at least ten yeanshether they have been demoted or not. The arbitrator

stated the dictum on which plaintiff relies to make it ctbat he was not basing his decison,

1C



or approving or disapproving dhat policy, but was instead relying on the Stipulatiohe T
complete quote from his decision is:

This is not to say that Granger is barred from seeking amggironal position

for the next seven yearsd., threeyears after the Stipulation]. Nor do | suggest

that the Authority’s policy, having been unilaterallypl@mented, has no force

and effect. Instead, I rule only that under the facts ofcthee the Authority

properly denied Granger his application fooqmotion.

Thus, the policy involved in the instant case is nowthten policy that was placed
before the arbitrator, and, in any evehg arbitratomade it clear that he had nothing to
say about that written policy.

Plaintiff cites better authority in relygnon an arbitration decision from 2004 involving
another employeelames McGarveyin that decision, an arbitrator held that the absence of the
word “permanent” in a demotion stipulation meant thatrapleyee demoted to Cleaner could
be eligible for promtion to Stockhandler. (Construing the facts most favorahijeiotiff, |
will assume that “Stockhandler” is a safsgnsitive position, altholgneither side has told me
that) Plaintiff argues that this decision “collaterally estop|s] atefans from arguing that the
Cleaner position is not promotable.

Plaintiff's argument is not without merit, buam ultimately unpersuaded. When a party
attempts to assert collateral estoppel based on a prior arlitaaterd, the party “must make a

showing sastrong that no faiminded jury could fail to find that the arbitrator necessarily

[decidedthe issue] forlie reason [the partglsselfs].” Postlewaite v. McGrawdill , 333 F.3d

42, 49 (2d Cir. 2003) (quotingBS Norwalk One, Inc. v. Raccolta, Ind.17F.3d 674, 677 (2d

Cir. 1997)) The party asserting preclusion thus “bears the burdehafing with clarity and

certainty what was determined by the prior judgment, alidteral estoppel will only apply if it

11



IS quite clear that this requirement haeib met.”M.J. Woods, Inc. v. Conopco, In@71 F.

Supp. 2d 576, 583 (S.D.N.Y. 2003) (internal quotatnarks and citation omitted).
No reasonable jury could resolve this issuplaintiff’ s favor.The McGarveyarbitration
proceedingnvolved a different issue than the one here, and thugpthieation of preclusion

here would be inappropriat&eeRep. of Ecuador v. Chevron Corp., 638 F.3d 384, 400 (2d Cir.

2011) (“If the issues were not identical, there is no collateral estdp(uotingN.L.R.B. v.

Thalbo Corp.171 F.3d 102, 109 (March 16, 199%ay Ship Repair Contracting Corp v. Barge

ColumbiaNew York, 160 F. Supp. 2d 594, 598 (S.D.N.Y. 2001) (holding that plaintiff could

not use a prior arbitration award to collatBraistop defendant because the arbitration did not
“deal with the identical issue” that was raised in the litigatidit)e McGarveyarbitrator was

not charged with determining whether defendaiatd a policy that Cleaner positions were
ineligible for pronotion. Indeed, the arbitrator’s decision does not coraay reference to such
apolicy, and itdoes not appear that defendasten raised the issue. That may be because even
if defendarng had offered such a policy, the arbitrator was free to disregerdetermining

whether to sustain the grievancalailow the promotion.

The “gualifications” of the employee as determined uiiketJnion’s collective
bargaining agreement with defendaptesent a different question than whether he has
demonstrate that he is “qualified” for purposes of i ma facie caseunder the ADA. The
former is expressly subject to a final determination by an arbitrater CBA expressly
providesthat “in the event of a disputghe issue of qualifications] . shallbe submitted to the
Impartial Arbitrator under the grievance procedurelhd the arbitrator is free to exercise his
discretion in determining what is fair and reasonahieife particular employeesSeeDuferco

Int’l Steel Trading v. T. Klaveness ShippiA/S, 333 F.3d 383, 389 (2d Cir. 2003) (“It should

12



be remembered that arbitrators are hired by parties to reach a restdinfioatns to industry
norms and to the arbitrator’s notions of fairness. To interferethiglprocess would frustrate
the intert of the parties, and thwart the usefulness of arbitration”).. . .

That is why there is no inconsistency between the McGarvey arbitdgimsion and the
one in plaintiff's case, or, stated otherwise, any inconsistentselsfully consistent with the
rules governing arbitration. The McGarvey arbitrator giduhe language of McGarvey's
stipulation was insufficient to preclude promotiondzhsen the facts of McGarvey’'s misconduct;
plaintiff's arbitrator thought that it wasyen in light of similar factsThe root of*arbitratior is
the Latinarbitratus, and the root ofdrbitrary is the closely relatedrbitrarius. The latters
defined as “subject to individual will gndgment without restriction.” Dictionary.com,
Arbitrary, athttp://www.dictionary.com/browse/arbitrafiast visited March 20, 2017 Parties
select arbitration in their agreements because of perceived advantagkisgation, and,
particularly in he context of collective bargaining agreemettitsy recognize that similar fact
patterns put before different arbitraganay be resolved differently.

Moreover, the McGarvey award is fully consistent withékiglence showing that
defendants never voluntarily agreea promotion of a Cleaner; if the Cleaner is going to get
relief, he has to obtaihin an arbitratiorproceedingas McGarveylid. Raintiff tried, and
failed.

Beyond the issue of whether a plaintiff has demonstratgchthis qualifiedor
promotionas part of higprima facie case, it is more likely that the extent either arbitration
award has bearing on the analysis here,ptamitiff’'s award that is entitled to deference on the
fourth factor in theorima facie case, i.e.whether plaintiff has demonstrated circumstances

consistent with disability discriminatiomAs theSecond Circuit held i€ollins v. New York




City TransitAuth., 305 F.3d 113, 119 (2d Cir. 2008)hen an employment action is sustaibgd

“a decision, based on substantial evidence, of an undispitddpendent, neutral, and unbiased
adjudicator that had the power to prevent the termindtiban “[t]his fect is highly probative of
the absence of discriminatory intent in the terminatiofhat is the case even if plaintiff makes
no reference to his federal employment discrimination claim iarhieration. SeeSpell v.

United Parcel SeryNo. 09 Civ. 4375, 2012 WL 4447382 (E.D.N.Y. Sept. 25, 2012) (“[T]he

law is clear thatthe plaintiff's] failure to raise his discrimination claims before #rbitrator is

immaterial to whethethe arbitral decision sh@ibe given substantial weight.”) (internal

guaation marks omittedgeealsoWeeks v. New York Stat®iv. of Parole 78 F.App’x 764,
766 (2d Cir. 2003) (holding that the plaintiff's claim tthiae arbitration decision should not be
afforded significant weight because the arbitrator l@dcansideed her discrimination claims
was “without merit). “As long as the arbitrator has properly evaluated the factual,
nondiscriminatoy reasons for the terminatiatie fact that the arbitratiodid not adjudicate
plaintiff's discrimination claim is irrelevati’ Spell 2012WL 444738, *2.

Finally, the fact that, two years after the Stipulation, defessdaed the word
“permanent” in othestipulatons demoting employees @eanerdoes not undermine the
conclusion that plaintiff was not glifeed to risebeyond Cleanerlt may well be that defendants
adopted this subsequent remedial measure to resolve dmyugtsnregarding the permanency of
thedemotionto Cleaner. But that does not change the fact that, even after discdaenyff p
has been unabte identify a single Cleaner who was considered eligiimgfomotion except
by express agreement in the Stipulatiommarbitral award. Nor does it change the fact that
plaintiff himself admitted irGranger lthatunderstoodhat his demotion was peanent. It is

plaintiff, rather than defendas)twhois attempting to rewrite the Stipulation. Just as he sought

14



relief from it inGranger Jon the ground thdtis entrancénto the Stipulatiorwas “tainted by
coercion and duress,” so is he ng@eking to rewrite it to include therm “permanerit— a term
that wouldhave beersuperfluous in light oplaintiff’ s knowledge as tthe meaningof the
Stipulation.

Finally, to the extent plaintiff haalleged a claim for retaliatidmased on his assertion of
an ADA discrimination claim irGranger | he is deemed to have abandonedrithis
memorandum inposition, plaintiff failed to address defendants’ argushéntdismissal of the

retaliation claim or present any evidence showing that thereagsal connection between his

prior lawsuit and defendants’ refusal to promote hi8eeKovaco v. RockbesteSurprenant
Cable Corp.834F.3d 128, 143 (2d Cir. 2016).
CONCLUSION
Defendantsinotion forsummary judgmerns granted The Clerk is directed to enter

judgmentin favor ofdefendantdismissing the complaint.

SO ORDERED.
Digitally signed by Brian M.
Cogan

U.S.D.J.

Dated:Brooklyn, New York
March 21, 2017



