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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Plaintiff,
ORDER REMANDING CASE
- against TO STATE COURT
STEPHEN GSCHWED and ALYSSA Case Nol16 CV 2393(PKC)(RML)
SCHEWED,
Defendants.

On May 13, 2016 DefendantsStephen G. Schwed and Alyssa Schyiledi a Notice of
Removal(“NOR”) removing this actior-in which Plaintiffs Rosa Rodriguez and Edwin Colon
seek redres®r injuries sustained in a December 2@ accident-from the Supreme Court of
the State of New drk, Kings County to this Couri{Dkt. 1.) Defendantsstated basis for removal
wasdiversity jurisdictionunder28 U.S.C 8 1332 which require®efendants to establish thtae
amount incontroversyis greater thai$75,000 The sole fact thabefendantgointto in support
of satisfaction ofhisrequirement, however, is thaaintiffs havethus farefusedo cap damages
at $74,999.99.The Courffindsthat this is insufficient testablish thathe amount in controversy
has beemet andthat ittherdore lacks subject matter jurisdiction over this mattéccordingly,
for the reasons set forth belotlijs Courtsua spont&REMANDS this casdo State court

DISCUSSION

It is well-established thahé removing party has the burden of establishing that theramou
in controversy exceeds the $75,000 jurisdictiohe¢ghold mandated by 28 U.S.C. § 13%e
Lupo v. Human Affairs Intlinc, 28 F.3d 269, 273/4 (2d Cir. 1994). “[l]f the jurisdictional
amount is not clearly alleged in the plaintiff's complaimigl dhe defendant’s notice of removal

fails to allege facts adequate to establish that the anmoaontroversy exceeds the jurisdictional
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amount, federal courts lack diversity jurisdiction &msis for removing the plaintiff's action from
state court.”ld. The Second Circuit has cautioned district courts to “construe rin@veg statute
narrowly, resolving any doubts against removabilitin’re Fosamax Prods. Lialhitig., 06-md-
1789, 2013WL 603187, at *2 (S.D.N.Y. Feb. 14, 2013) (quotidgmlyo v. J. L4rRob Enters.,
Inc., 932 F.2d 1043, 10436 (2d Cir. 1991)) A district court has thpower to remand a casaa
spontefor lack offederaljurisdiction See28 U.S.C. § 1447(cMitskovskiv. Buffalo & Fort Erie
Pub. Bridge Auth.435 F.3d 127, 131, 1334 (2d Cir. 2006) (citations omitted).

Here, Defendants assert simply in thdiDR that “on April 22, 2016, the undersigned
contacted plaintif§’] counsel to advise that the defendamtsild file a Notice of Removal unless
plaintiff[s’] would agree to cap damages at $74,999.99. To date, fpJaihtcounsel has not
advised whether they would agree to cap damag@dOR § 7.) Courts in this Circuit have
routinely held that a plainti refusal to stipulate that it seeks damages belowO®05without
more,is insufficient to establish the amount in controversy requireddsethoval and diversity
statutes.See, e.gValente v. Garrison From Harrison LL®o. 15¢cv-6522, 2016 WL 12875,
at *2 (E.D.N.Y. Jan. 11, 2016Kum v. WalcottNo. 12cv-4608 2012 WL 4772072, at *1
(E.D.N.Y. Oct. 5, 2012) (mere fact that plaintiff will instipulate that damages do not exceed
$75,000 “does not show, by a preponderance of the eviddratetheamountin-controversy
requirement is satisfiéyf Nogeura v. BedardNo. 15cv-6522 2011 WL 5117598, at *2
(E.D.N.Y. Oct. 26, 2011)In so holding, lhese courts have pointed out thagrea plaintiff who is
well aware that the damages recoverable iaction are less than $75,000 may have good reason
to resis a stipulation capping damages to preferfederal court. Put differently “a refusal to
stipulate [to damages] or contest the notice of removahaldy should not be accepted by the

district court as establishing the jurisdictional amount because idjait Ine viewed as tantamount



to allowing the parties to consent to removal jurisdictidbtdAA Wright, Miller, et al., FedPrac
& P. § 3702.1 (4th ed.)

Aside from PRaintiffs’ refusalto stipuate to cap damagesie NOR points to no othéacts
that support an amount in controversy over $75,00be Court notes that the State court
Complaint references “severe and serious injusestained by IRintiffs, who were “required to
seek and obtaimedical care and attentidbn(Compl. 1111, 18) But neither the Complaint nor
the NOR contains any further information specifying the exactreand extent oPlaintiffs’
injuries, or the treatment received, that would permit this Gouhtaw a reasonable inference that
the amount in controversy requirement has been satiSieel Noguera2011 WL 5117598, at *3
(remanding personal injury action where neither the d¢aimtpnor the notice of removal
“particularize[d] or amplifie[d] inany way the extent of plaintiff’'injuries or damag8s Valente
2016 WL 126375, at *2‘[B] oilerplate pleadinggregardingthe severity of injuries sustainedid
not suffice to establishhat this action involves an amount in controversy adequatepimog
federal diversity jurisdiction.”) Accordingly, Defendanthave failed to clearly allege that this
action meets the threshold amount in controversy reduio invoke this Court’'s divsity
jurisdiction and theCourt therefore lackiederal subject matter jurisdicti@ver this action

CONCLUSION

For the foregoing reasorthis case is REMANDEDRo New York State Supreme Court,

Kings County, under Index No. 182016, for lack offederal subject matter jurisdiction.

SO ORDERED.
/s/ Pamela K. Chen

Pamela K. Chen
United States District Judge

Dated:June7, 2016
Brooklyn, New York



