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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Plaintiff, . MEMORANDUM DECISION AND
ORDER

- against
16 Civ. 2410(BMC)

COMMISSIONER OF SOCIAL SECURITY,;

Defendant.

COGAN, District Judge.

Plaintiff, proceedingro sg, filed a complaint seeking judiciadview pursuant to 42
U.S.C. 8 405(gdf the decision of the Commissioner of Social Security (the “Commissioner”)
that he is not disabled, and thus not entitled to disability benefits. The Commiss®nerveal
for judgment on the pleadings and plaintiff has failed to respond despite due notice ofibme mot
andof his obligation to respond. The Court has independently reviewed the record and
determined that the Commissioner’'s motion should be granted.

BACKGROUND
The record demonstrates that plaintiff complained of numerous physicailesmal

ailments and saw sevemdbctors during the relevant period of February 2013 to October 2015.
Plaintiff hascomplained of the following physical ailmenitster alia: back pain, shoulder pain,
leg painand swelling, knee paigeneralized body paideep ven thrombosis in the right leg,
bilateral leg edemagsteoarthritis in the right knee, hypertensiasthma, pulmonary embolism,
andtype Il diabetes. Plaintitiascomplained of the followinghental impairmentsdysphoric
mood, bipolar disorder, alcohol abuse, marijuana abuse, cocaine dependence, and antisocial

personality disorder.
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After a hearing, the Administrative Law Judge (“ALJ”) issued a decisnating that
plaintiff has severe impairments consisting of diabetes mellitus, ratadeep vein thrombosis,
lumbar degenerative disc disease, bilateral knee osteoarthritis, obesity, smdérdliand drug
and alcohol abuse. However, the ALJ fertfound that theeimpairments do natender
plaintiff disabked. The ALJ first found thdhe impairmentslo notmeet or medically equal a
listing in 20 CFR Pd 404, Subart P,Appendix 1. The ALJ then found thaplaintiff hasthe
residual functioning capagito perform sedentary work, with limitationsecausealthough
plaintiff’'s impairments could reasonably be expected to cause the allegptbsys, plaintiff's
statements concerning the intensity, persistence, and limitiectssf his symptomsre not
entirely credible Last, the ALJ credited the testimony of thecational expert and found that
plaintiff is unable to perform his past relevant woslaaircus amusement equipment operator
and a building maintenance supervisor,thete are other sedentary occupations that gxist
significantnumbers in the national economy that plaintiff coudaform.

Following the ALJ’s decision, plaintifubmitted additional medical evidence to the
Appeals Council, but it found that this evidence didrequire reeamination of theALJ’'s
decision®

DISCUSSION

The scope of judicial review of the Commissionelégision is limited, and the reviewing

court may not try the caske novo or substitute its findings for those of the Commissiorgze

Veino v.Barnharf 312 F.3d 578, 586 (2d Cir. 2008¢haal v. Apfel134 F.3d 496, 501 (2d Cir.

1998). Judicialreview of disability benefit determinations is governed by 42 U.S.C. 88 421(d)

! The Appeals Council noted that in considering plaintiff's requesefdew, it did not consider two exhibits
submitted as adddhal evidence because they are dated after the ALJ's decision and do not condis plain
condition prior to then. This was procedurally proper because the Appraisilds only required to consider
additional evidence if it is “new,” “material,” arfdelatesto the period on or before the date of the administativ
law judge hearing decision20 C.F.R.8 404.970(b).



and 1383(c)(3), which incorporate the standards established by 42 U.S.C. § 405(g). In relevant
part, 8 405(g) adopts the familiar administrative law review standard oftésuias evidence,”
i.e., that “[t]he findings of the Commissioner of Social Security as to any facipfosted by
substantibevidence, shall be condive . . ..” Thus, if the Commissioner’s decision is
supported bgubstantial evidencand there are no other legal or procedural deficiencies, her
decision must be affirmed.

The Supreme Court has defined “substantial evidence” to mean “more than a mere
scintilla[; ijt means such relevant evidence as a reasonable mind might accept as adequate to

support a conclusion.”_Richardson v. Perales, 402 U.S. 389, 401, 91 S. Ct. 1420, 1427 (1971)

(internal quotation marks and citation omittedn determining whether substantial evidence
supports a finding of the Secretary, the court must not look at the supporting evidence in
isolation, but must view it in light of the other evidemté¢he record that might detract from
such finding, including any contradictory evidence and evidence from which comwflictin

inferences may be drawnRivera v. Sullivan, 771 F. Supp. 1339, 1351 (S.D.N.Y. 1991).

| have reviewed the record to determihthere is substantial evidence to support the
ALJ’s determination of non-disability. As in most cases, the record is notlgwoine-sided, but
there is more than substantial evidentae Commissioner’s finding that plaintiff's statements
as to the pmsistence, intensity, and limiting efftsof his symptoms aneot entirely credible and
that he is capable of performing sedentary work, with limitatiorsjpported byhe
inconsistencies in piiatiff's own statementghetestimonies of two impartiahedical experts,
Dr. Dorothy Kunstadt and Dr. Chukwuemeka Efabedical records frolew York City
Correctional Health Services, and the generally normal resfudtsaminations conducted by

plaintiff's treating physicians



Paintiff's statementsegarding his ability to perform activities of daily living at the
hearing were inconsistent with information he previously provided. Atthe heamng;jfpl
testified that he has difficulties washing himself, he needs help gettilgpdrémsometimes has
trouble taking public transportation, he can only@itwenty minutes and stand for temnutes
he does not socializandhe dislikes being around people. However, plaintiff had preiyou
reported that he helps cook, cleand do laundry, hieathes, grooms, and dresses himself, he
does some shopping, he takes public transportation, he plays with his ddgstalksl with his
children. Plaintiff also provided inconsistent information regarding his sulestenatalcohol
use. Atthe hearing, he testified that he has not used drugs or alcohol since 2008. Hlowever,
is contradicted by evidence in the record tmataine was found in pliff’'s system in February
2014 and that plaintifddmitted tcalcohol abuse in July 201&inally, although plaintifhas
previously made numerous complaints of knee, back, and leg pain to his treating phyhkieians
generally normatesults of examirteons conducted by his treating physicians undermine
plaintiff's claims about the persistence, intensity, and limiting effeckss pain. Many of the
examinations revealed that plaingffait is normal, he has full muscle strength and full range of
mation, and he has noeurological impairments.

The Commissioner, not the Court, is responsible for appraising witness credid#itg,
the ALJ’s finding that plaintiff's statemenése not entirely credible is sufficiently supportad
the incongstencies betwegplaintiff's testimonyand the recordandthus itmust be upheldSee

Aponte v. Sec’y Dep't of Health &uman Servs., 728 F.2d 588, 591 (2d Cir. 1984);

McLaughlin v. Sec'y of Health, Edu& Welfare 612 F.2d 701, 705 (2d Cir. 1980).

The Commissioner’s finding that plaintiff can perform sedentary work, limiibations

is alsoamplysupported by the testimonies of Dr. Dorothy Kunstadt and Dr. Chukwuemeka



Efobi, who gave their opinions after reviewing all of the medical records and hedaingff's
testimony,andmedical records from New York City Correction Health Services

Dr. Kunstadt, a medical expert, testified that although the record indicabesediaith
less than optimal control, there are no complications. t&tiéied that many of plaintiff's
complaints, such as history of heart disease, asthma, back and shoulder pain, and nambness i
his hands and fingers, are not substantiated by objentdeal findings. Dr. Kunstadt also
noted that diabetes is not likely to cause the generalized body pain ofphiidiff complains
Dr. Kunstadt opined thatlaintiff's deep vein thrombosis would not significantly limit his ability
to walk and that theecord overall indicates that plaintiff does not haignficant difficulty
ambulating. This testimony supports the ALJ’s finding that plaintiff is not ciddidsed on his
physical impairments.

Dr. Efobi, amental health expertestified that plaintifiexhibited psychotic symptoms
only briefly in October 2014, and although plaintiff has exhibited symptoms of mood disorder
and depression, sometimes ptéf shows no mental functioning problenmisr. Efobi opined
that plaintiff has only anild limitation in activities of daily living, a moderate limitation in social
functioning, a mild to moderate limitation in concentration, ashad no episodes of
decompensation of extended duration. This testimony supports the ALJ’s findingaintiff is
not disabled based on his mental impairments.

Plaintiff’'s medical records from New York City Correction He&trvicesfrom
plaintiff's incarceration in April 2014demonstrate thatithoughplaintiff complaned of knee
and back paiman examinatiomevealed intact range of motion. Plaintiff was advised only to
take Tylenol for pain and was not provided a cane, despite his retpreste Further,

although plaintiff was diagnosed with mood disorder, his last psychiatric ass¢sgnile



incarcerated indicatakat plaintiff was cooperative, his attention and concentration were
adequate, his impulse control was adequateankimorywas not impaired, he had no suicidal
thoughts, and his intellectual functioning was averaijes testimony supportbié ALJ’'s
finding that plaintiff is capable of performing sedentary work.

Although the opinions of plaintiff's treating physicians, Dr. Abdul Akhand, Dr. Charlie
Chen, and Dr. Rozaliya Vernikoare contradictoryo the ALJ’s finding of nordisability, | do
not find that the ALJ improperly discounted their opinions. “Although the treating pduysic
rule generally requires deference to the medical opinion of a claimantiadrphysician, the
opinion of the treating physician is not affecttontrollingweight where, as here, the treating
physician issued opinions that are not consistent with other substantial eviddreeeicord,

such as the opinions of other medical expértdalloran v. Barnhart, 362 F.3d 28, 32 (2d Cir.

2004) (internal citation oitted); see alsdurgess v. Astrue, 537 F.3d 117, 128 (2d Cir. 2008)

(“[T]he opinion of a claimant’'sreating physician . . . is given controlling weight so long as it is
well-supported . . . and is not inconsistent with other substavidénce in thease record)’
(internalquotation marks, citations, and alternationsitted).

Dr. Akhand opined that plaintiff has significant limitations in fine and gross matiiqiil
and reachingcan only sit for one hour per day and stand or walk for one hour pdratay,
frequent interference with attention and concentration, and is unable to perform estreksv-
work. The ALJ, however, adequately explained that he gave little weight to Dr. Akhand’s
opinion, not onlybecausdis opinionis inconsistent with other evidence in the record, but
becausét is notsupported by his own treatment notes emdine treatment of plaintiff In fact,

because Dr. Akhand’s role in treating plaintis limited tgprescribingmedication refillsand



referring plaintiff to otherspecialists, it is somewhat of an overstatement to call him a treating
physician at all

Dr. Chen opined that plaintiffas marked limitations in right hand grasping and bilateral
fine manipulationhasmoderate limitatn in left hand grasping, can only sit for one hour and
stand or walk for one hour, and has constant interference of attention and concentration. The
ALJ adequatelexplained that he gave little weight to Dr. Chen’s opinion becauske @hly
saw plainiff once; (2)his opinion is internally inconsistent because he fabhadplaintiff has
constant interference with attention and concentratiorthlatiplaintiffcan still perform low
stress work; and (3he physical limitationkefound are inconsisténvith plaintiff's daily
activities of performing chores, shopping, and taking public transportation. Agaiacthbdt
Dr. Chen only sawlaintiff once makes his classification as a “treating physician” less
important, as one of the factdalee Commisioner looks to when weighing a physician’s opinion
is the longitudinal relationship between the claimant and the physiSe#20 CFR 8§

404.1527(%(2)(i); Burgess v. Astrue, 537 F.3d 117, 129 (2d Cir. 2008) €f@tally, the longer

atreating source has treatgitle plaintiff] and the more timefghe plaintiff] hasbeen seen by a
treating source, the more weight the Commissioner will give to the sounedisal opiniori)
(internal quotation marks, citation, aalierations omitted).

Dr. Vernikov found that plaintiff hasiostlymild to moderate limitations in various areas
of mental functioning anthat heis unable to function when more than one person is involved.
She opined that plaintiff will decompensate without medicatimithathe is unable to perform
evenlow-stress work. The ALJ adequately explained that he gave little weight Vernikov's
opinion becausd1) it isinconsistent with othezvidence in the recottiat showshat plaintiff

interacts with his childmg talks with friends, and uses public transportation;(@hd is



internally inconsistenbecause shapinedthatplaintiff is unable to perform even lostress
work despite findinghat plaintiff mostlyhas onlymild to moderate limitations in mental
functioning.

The inconsistencies between the opinions of the medical experts and the opinions of
plaintiff's treating physicians is a “[g]enuine conflict in the medical evidétie is “for the

Commissioner,” not the Court, “to resolveVeinov. Barnhart, 312 F.3d 578, 588 (2d Cir.

2002). Here, the ALadequately explained hiecision to discount plaintiff's treating
physicians’ opinions based on inconsistencies with ottegtical evidence in the recor@hus, |
do not find that the opinianof plaintiff's treating physiciansandateeversing the ALJ’s
decision.

CONCLUSION

TheCommissioner’s motion for judgment on the pleadings is granted. The Clerk is

directed to enter judgment in favor of defendant, dismissing the complaint.

SO ORDERED.
Digitally signed by Brian
M. Cogan

Uu.S.D.J.

Dated: Brooklyn, New York
Decembed, 2016



