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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
KRISTAN MARIE TETMEYER,

Raintiff,

MEMORANDUM & ORDER

V. 16-CV-3074 (PKC)
CAROLYN W. COLVIN,
Acting Commissioner of Social Security,

Defendant.
________________________________________________________________ X

PAMELA K. CHEN, UnitedStates District Judge:

Plaintiff Kristan M. Tetmeyer (“Plaintiff”) bringthis action under 42.S.C. § 405(qg), seeking
judicial review of the Social Security Adminigtion’s (“SSA”) denial of her claim for Disability
Insurance Benefits (“DIB”). The parties havecross-moved for judgmeron the pleadings.
(Dkts. 9, 12.) Plaintiff seeks reversal of iemmissioner’s decisiomd an immediate award of
benefits, or alternativg] remand for further admistrative proceedings. The Commissioner seeks
affirmation of the denial of Plaiiff's claims. For the reasonstderth below, the Court grants
Plaintiff's motion for judgment othe pleadings and denies the Cassioner's motion The case is
remanded for furthgsroceedings consistewith this Order.

BACKGROUND

PROCEDURAL HISTORY

On May 12, 2014, Plaintiff fileéin application for DIB, claning that she was disabled
beginning on January 29, 2009. (Tr. 184-85, 208, 212fJer her claim wa denied (Tr. 110,
111-13), Plaintiff requested and appeared at a hearing befarbranistrative law judge (“ALJ")

on December 15, 2015 (Tr. 52-84, 119). The Aslied a decision on January 20, 2016, finding

L All references to “Tr.” refer to the comsutively paginated Admistrative Transcript.
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that Plaintiff was not disabled from Janu&9, 2009, her alleged onset date, through June 30,
2014, the date Plaintiff last met the insured statgsirements of Title Il of the Social Security
Act. (Tr. 30-44.) The ALJ’s decision became fimal decision of the Commissioner when the
Appeals Council denied Plaintiffiequest for review. (Tr. 1-5.)
I. STANDARD OF REVIEW

Unsuccessful claimants for disability benefitsder the Social Security Act (the “Act”)
may bring an action in federal district court agkudicial review othe Commissioner’s denial
of their benefits. 42 U.S.C. § 405(g). Irviewing a final decision of the Commissioner, the
Court’s role is “limited to determining vether the SSA’s conclusions were supported by
substantial evidence in the record andengased on a correct legal standaffialavera v. Astrue
697 F.3d 145, 151 (2d Cir. 2012) (quotation omitté@ubstantial evidence is more than a mere
scintilla. It means such relevant evidence as a reasonable mind might accept as adequate to support
a conclusion.” Selian v. Astrue708 F.3d 409, 417 (2d Cir. 2018)lterations and internal
guotation marks omitted) (quotinBichardson v. Perales402 U.S. 389, 401 (1971)). In
determining whether the Commissioner’s findingsre based upon substi@l evidence, “the
reviewing court is required to examine thdimnrecord, including contradictory evidence and
evidence from which conflicting inferences can be drawd.{quotation omitted). However, “it
is up to the agency, and not this court, taghieghe conflicting evidence in the recordClark v.
Comm’r of Soc. Secl43 F.3d 115, 118 (2d Cir. 1998). If there is substantial evidence in the
record to support the Commissioisefindings as to any facthose findings are conclusive and
must be upheld. 42 U.S.C. § 405(g@e also Cichocki v. Astru@29 F.3d 172, 175-76 (2d Cir.

2013).



[I. ELIGIBILITY STANDARD FO R SOCIAL SECURITY DI SABILITY BENEFITS

To receive DIB, claimants must besdbled within the meaning of the AcClaimants
establish disability status by demonstrating an inability “to engage in any substantial gainful
activity by reason of any medicallyeterminable physical or mental impairment which can be
expected to result in death or it has lasted or can be expectedast for a continuous period
of not less than 12 months.” 42 U.S.C. 88 4X3(dA), 1382c(a)(3). T claimant bears the
initial burden of proof on disability status antust demonstrate disability status by presenting
medical signs and findings, established by “mdbjiccceptable clinicabr laboratory diagnostic
techniques,” as well as any other idance the Commissioner may require.

42 U.S.C. 88 423(d)(5)(A), 1382c(a)(3)(D). Howevime ALJ has an affirmative obligation to
develop the administrative recordLamay v. Comm’r of Soc. Se&62 F.3d 503, 508-09

(2d Cir. 2009). This means that the ALJ mustksadditional evidence afarification when the
claimant’'s medical reports contain conflicts or ambiguities, if the reports do not contain all
necessary information, or if the reports lackdmally acceptable cliniand laboratory diagnostic
techniguesDemera v. AstrueNo. 12 Civ. 432, 2013 WL 39100& *3 (E.D.N.Y. Jan. 24, 2013);
Mantovani v. AstrueNo. 09 Civ. 3957, 2011 WL 1304148,*8t(E.D.N.Y. Mar. 31, 2011).

In evaluating disability claimghe ALJ must adhere to a five-step inquiry. The claimant
bears the burden of proof in the first four steps in the inquiry; the Commissioner bears the burden
in the final step.Talaverg 697 F.3d at 151. First, the ALJ determines whether the claimant is
currently engaged in “substantial gainful activity.” 20 C.F.R. 8§ 404.1520()(4f the answer
is yes, the claimant is not disabled. If the claimant is not engaged in “substantial gainful activity,”
the ALJ proceeds to the second step to determine whether the claimant suffers from a “severe

impairment.” 20 C.F.R. § 404.1520(a)(4)(ii)). An impairment is determined to be severe when it



“significantly limits [the claimaris] physical or mental ability tolo basic work activities.” 20
C.F.R. 8 404.1520(c). If the impairment is not seyvéren the claimant isot disabled within the
meaning of the Act. However, if the impairmestsevere, the ALJ proceeds to the third step,
which considers whether the impairment meetsjaats one of the impairments listed in the Act’s
regulations (the “Listings”) 20 CFR 8 404.1520(a)(4)(iiisee als®0 C.F.R. Pt. 404, Subpt. P,
App. 1.

If the ALJ determines at step three that the claimant has one of the listed impairments, then
the ALJ will find that the claimant is disabledder the Act. On the othéand, if the claimant
does not have a listed impairmetite ALJ must determine thea@ihant’s “residual functional
capacity” (“RFC”) before continuing with stegeur and five. The @imant's RFC is an
assessment which considers the claimant’s “impanit(s), and any related symptoms . . . [which]
may cause physical and mental itetions that affect what [the claimant] can do in the work
setting.” 20 C.F.R. § 404.1545(a)(1). The ALJ whkn use the RFC determination in step four
to determine if the claimant can perform padévant work. 20 C.F.R. § 404.1520(a)(4)(iv). If
the answer is yes, the claimant is not disabl@therwise the ALJ will proceed to step five where
the Commissioner then must determine whetherdlimant, given the claimant's RFC, age,
education, and work experienceshhe capacity to perform othsubstantial gainful work in the
national economy. 20 C.F.R. §40520(a)(4)(v). If the answer iges, the claimant is not
disabled; otherwise the claimant isalbled and is entitled to benefitsl.

V. RELEVANT MEDICAL HISTORY

In her application for DIB, Plaintiff claimed that she was disabled starting no later than

January 29, 2009, because of lupus, a back infliaypetes, and a “connective tissue disorder.”

(Tr. 212.) The administrativeecord contains voluminous docunt&ion of Plaintiff's medical



history, which includes a spinal surgery in Gx#p2007, numerous Visits to the emergency room,
multiple physical and mental examinations, ongopost-operative treatment after her spinal
surgery, and ongoing treatment for chronic pa®eeDkt. 9-2 (PIl.’s Br.) at 1-10; Dkt. 13 (Resp.’s

Br.) at 2-13.) Due to the narrow grounds on which this Order remands Plaintiff's application for
further proceedings, the Court recites only thogeeets of Plaintiff's mdical history that are
relevant to resolving the pending motions.

In July 1997, when she was thirteen, Piinwas referred to Dr. Norman llowite, a
Rheumatologist, for an evaluation of hemptoms of fatigue, adenopathy, and a positive ANA.
(Tr. 311.) Dr. llowite reported #t Plaintiff's symptoms of tigue and incresed sleeping had
begun in January 1996, nearly two years before faias referred to Dr. llowite, when Plaintiff
was eleven years old. (Tr. 311.) Based onnglsiexamination of Plaintiff and a review of
laboratory records, Dr. llowite aied his impression that Pl&iffis positive ANA test, which is
one diagnostic indicator of Systemic Lupus Bgyhatosus (“SLE”), was likely a “false-positive
ANA secondary to infectious mononucleosisiddthat it was unlikely that [Plaintiff] suffers a
chronic rheumatic disease such@kE] . ...” (Tr. 311-12.)

In September 2001, when she was seventeenntifl was referredto Dr. Lynn A.
Hawkins, a Pediatric Endocrinolagj for an evaluation of her syptoms of chronic fatigue and
abnormal thyroid function. (Tr. 306-09.) Plaffhtvas accompanied by her mother, who told Dr.

Hawkins that Plaintiff's tiredness and fatighad begun as early as 1996, when Plaintiff was

2 A “positive ANA” refers to the presence ahtibodies showing an affinity for nuclear
antigens including DNA Antinuclear antibody (ANAStedman’s Medical Dictionary 47140. A
positive ANA is one indicator of Systemic Lups/thematosus (SLE), commonly referred to as
lupus, which is “an inflammatory connective tissdisease with variable features, frequently
including fever, weakness ani@tigability, joint pains or dhritis resembling rheumatoid
arthritis . . . .” Systemic lupus erythematosus (SLEedman’s MedicdDictionary 515390see
also20 C.F.R. Pt. 404, Subpt. P, App. 1, 114.02 (“Systemic lupus erythematosus”).
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eleven or twelve. (Tr. 306.) Dr. Hawkins noted that, at the time eolvigit, Plaintiff slept
approximately 10 hours per nightuplan additional twto three hours each ylafter school. (Tr.
307.) Based on an examination of Plaintiff amehaew of laboratory records, Dr. Hawkins opined
that Plaintiff's chronic fatigue was noglated to hypothyroidism. (Tr. 308.)

In October 2003, when she was nineteen, Pfaiagjain visited Dr. llowite. (Tr. 310.)

Dr. llowite noted that Plaintiff had once agahown a positive ANA, but concluded that “the
ANA was probably a false positive attributable to thyroiditisrad it was unlikely that [Plaintiff]
had SLE.” (Tr. 310.) Dr. llowite also opinedathPlaintiff’'s symptomsnight be explained by
hypothyroidism. (Tr. 310.)

The record is largely silent on Plaintiff's symptoms and medical treatment between
October 2003 and the alleged onset date, January 292 20@9a result, the record does not
indicate, for example, whether Plaintiff was definitively diagnosed for hypothyroidism or SLE—
or any other medical condition that could explain the chronic fatigue that had persisted since she
was eleven or twelve years old—after Dr. llmvand Dr. Hawkins gave their indeterminate
opinions in 1997, 2001, and 2003. (Tr. 306-12.)e pbst-2009 record does indicate, however,
that Plaintiff now has a medical history of SLEd, Tr. 406, 543, 641), that Plaintiff was
hospitalized in March, July,nad August 2009 for “lupus flare up$Tr. 403-04), that Plaintiff's
treating physician, Dr. Kathleen Sheu, opined Blaintiff’'s symptoms in January and February
2013 “may be pointing to a possebite-activation of her SLE” ¢T 549, 533), and that Plaintiff

registered another positive ANA test in DecemB015 (Tr. 672). The record also documents

3 This gap is presumably a result of tmeited timeframe of the Commission’s medical-
records subpoenase., from January 27, 2009 through December 7, 2015. (Tr. 169-179.)
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Plaintiff's complaints of lupus fare ups” at various times betwete alleged onset date and the
date last insured.E(g, Tr. 403, 8119

Finally, the record contains a medicalmpn, dated January 6, 2016, prepared by Avram
Goldberg, M.D., a doctor in the Rheumaigy Department of NYU Langone Long Island.
(Tr. 718-26.) Inthat opinion, D&oldberg indicated that Plaifftpresented with photosensitivity,
a positive test result for ANA in her medichistory, severe faue, arthralgi&, rash, and
Reynaud’s phenomendn.(Tr. 722-23.) Bagskon those indicators, DGoldberg opined that
Plaintiff “fulfill[s] the currentdiagnostic criteria for systemicgus erythematosus (SLE) identified
by the American College of Rheumatology.” (Tr. 722Dr. Goldberg alsopined that Plaintiff
can perform work in a seated position for only boar per day, perform work in a standing and/or
walking position for only one hour per day, and wdikdly be absent from work more than three

times a month. (Tr. 724-25.)

4 In addition, Plaintiff testified in the hdag that she had been prescribed a steroid
treatment for lupus at some point, but that disgontinued that treatment because she “had a
horrible reaction to [it].” (Tr. 75.)

5 Arthralgia is defined as “pain in a joint.Arthralgia, Stedman’s Medical Dictionary
75390.

® Reynaud’s phenomenon is a “rare disorder of the blood vessels, usually in the fingers and
toes. It causes the blood vessels to narrow when you are cold or fedisged. When this
happens, blood can’t get to the surface of the akihthe affected areas turn white and blue.”
National Institute of Health, Reynaud’'s Disease, https://medlineplus.gov/raynaudsdisease.html
(last visited September 28, 2017).

" The Listings expressly recognize the Aroan College of Rheumatology’s methodology
for diagnosing SLESee20 C.F.R. Pt. 404, Subpt. P, App. 1, 114.02 (“Generally, . . . the medical
evidence will show that your SLEtssies the criteria ithe current ‘Criteriaf the Classification
of Systemic Lupus Erythematosus’ by the Aioan College of Rheumatology . . . .").

8 Dr. Goldberg’s opinion also ted that additional laboratotgsting was “peding” at the
time the opinion was rendered. (Tr. 722.)



V. THE ALJ’'S DECISION

A. Summary of the Decision

The ALJ’s decision followed the five-stepaduation process established by the SSA to
determine whether an individualdsabled. (Tr. 30-45.) At steme, the ALJ found that Plaintiff
did not engage in substantial gainful actiiggtween her alleged onset date (January 29, 2009)
through her date last insuredug@ 30, 2014). (Tr. 32.) At stépo, the ALJ determined that
Plaintiff had the severe impairments of cealiand lumbar impairments, status-post hemi-
laminectomy, Reynaud’s disease, and attentiomcitleffperactivity disordefTr. 32-35); however,
the ALJ also found that “the mexdil evidence does not show any significeymptoms, signs or
limitations attributable to [Platiif’'s] reported histoy of Lupus, status-posholecystectomy,
asthma, vitamin D deficiency and pyelonephriterid that Plaintiff's begations of headaches,
hand pain, and fibromyalgia didot constitute medically determinable impairments (Tr. 33,
34-35).

At step three, the ALJ determined thatiRtiff's impairments, either singly or in
combination, did not meet or medically equal ahthe impairments listed in 20 C.F.R. Part 404,
Subpart P, Appendix 1. (Tr. 35-36.) The ALJ #fere proceeded to determine Plaintiff's RFC,
finding that Plaintiff was able eerform light work with certain eeptions. (Tr. 37.) Specifically,
the ALJ found:

[T]hrough the date last insuretie claimant had the residdahctional capacity to perform

light work as defined irR0 C.F.R. 404.1567(b), except thaiolant can lift/carry ten
pound][s] frequently and twenty pounds occaally, sit approximately six hours in an
eight-hour day and stand/walk approximataly hours in an eight-hour day, with normal
breaks, and can occasionally climb laddersfples or scaffolds, occasionally climb ramps

or stairs, occasionally balance, stoop, kneel, crouch and crawl; and should avoid
concentrated exposure to extreme cold anthirts, such as dugumes, odors, gases and
poorly ventilated areas. Thaaimant would be limited to unskilled work involving no



more than simple, one or two step instroics, as well as low stress tasks involving only
occasional decision making and occasional changes in the work setting.

(Tr. 37.)

At step four, the ALJ determined that Pl#inwas unable to perform her past relevant
work. (Tr. 42.) At step fivebased on Plaintiff's RFC andstenony by a vocational expert, the
ALJ determined that Plaintiff could make a swgsfal adjustment to work existing in significant
numbers in the national economy. (Tr. 43.) Cat thasis, the ALJ fountihat Plaintiff was not
disabled from the alleged onset date (Jan2&y2009) through the datast insured (June 30,
2014). (Tr. 44.)

B. Rejection of Plaintiff's Allegation that She Suffers from Lupus

As noted above, in step twad his analysis, the ALJ foundhter alia, that “the medical
evidence does not show any sfgrant symptoms, signs or limitatns attributable to reported
history of Lupus . . ..” (Tr. 33.) The ALJ$ed this finding primarily on Dr. llowite’s opinions
in 1997 and 2003 that did not give a definitivaghosis for Plaintiffdong-term fatigue, but
concluded that Plaintiff likgl does not suffer from SLESee suprgsummarizing Dr. llowite’s
reports). The ALJ then determined that Pl#istrecords “show no dter significant objective
evidence of Lupus other than by history, and ediog to claimant’s testimony, she is not
receiving treatment/medication for lupus.” (Tr. 38g also id(“[T]he undersigned cannot find
that claimant’s reported history of lupus . . [dhanore than a minimal effect upon the claimant’s
ability to work.”).)

In reaching this conclusion, the ALJ alsmnsidered Dr. Goldberg’s January 2016 opinion
that Plaintiff “fulfill[s] the current diagnostic criteria felystemic lupus erythematosus (SLE)
identified by the American College of Blimatology.” (Tr. 33 (citing Tr. 718-26p9ee also supra

(summarizing Dr. Goldberg’'s opinion). However, the ALJ “accord[ed] little weight to [Dr.
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Goldberg’s] opinion,” finding that “it is not spprted by objective medical evidence, and [is]
largely conclusory in nature and not adeqlyasipported by clinical findings or diagnostic
testing.” (Tr. 33.)

DISCUSSION

The Court finds that the ALJ’s determinatiorsegp two of his evaluation, that “the medical
evidence does not show any sfgrant symptoms, signs or limitatns attributable to reported
history of Lupus” (Tr. 33), is legallyreoneous and warrantsmand of this matter.

First, the ALJ improperly discounted Dr. f@berg’'s medical opinion that Plaintiff
“fulfill[s] the current diagnostic criteria for systemic lupesythematosus (SLE) identified by the
American College of Rheumatology,” and Dr. Goldberg’s opinion as to the limitations that result
from that condition. (Tr. 33 (thg Tr. 718-26).) Despite concludj that Dr. Goldberg’s opinion
was “not supported by objective medical evidenastl “not adequately supported by clinical
findings or diagnostic testing” (T33), the ALJ did not even atipt to explain what “objective
medical evidence,” “clinical findings,” or “dgmostic testing” would be needed to diagnose a
person with SLE. (Tr. 33.) Natid the ALJ retain an expert glified to identify the medical
evidence, clinical findings, or diagnostic testingttis required to diagnose a person with SLE, or
obtain expert testimony responding to or rahgtDr. Goldberg’s maical opinion. (Tr. 33 What
is more, the ALJ appears to have discounted@idberg’s diagnosis ipart because certain
laboratory testing was “pendingit the time of his opinion, buwtithout identifying any medical
authority for the conckion that Dr. Goldbergould not render a SLE afjnosis without those
pending tests, and without acknowledging tBat Goldberg’s opiniorwas based on specific
diagnostic indicators of SLEjamely, photosensitivity, a posiévtest result for ANA in her

medical history, severe fatigue, arthralgiash, and Reynaud’s Phenomenon—none of which
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depended on the additional laboratory tests that were “pendi@@mgdareTr. 33,with Tr. 722-
23.P Put simply, rather than afford significant wlei to Dr. Goldberg’s diagnosis or, alternatively,
retain a qualified expert to offa competing opinion or to rebut.Boldberg’s diagnosis, the ALJ
appears to have “set his own expertise against that of [Dr. Goldbé3glsamo v. Chaterl42
F.3d 75, 81 (2d Cir. 1998) (quotatiomitted). This he cannot dad.; see also Greek v. Colyin
802 F.3d 370, 375 (2d Cir. 2015) (“The ALJ is permitted to substitute his own expertise or
view of the medical proof fothe treating physicids opinion or for any competent medical
opinion.”) 10

Second, the ALJ improperly relied on Dr. llbd&/s indeterminate apions from 1997 and
2003 in rejecting Plaintiff's assertion that shdfess from SLE. In both of those opinions,
Dr. llowite noted that Plaintiff ldhregistered a positive ANA test, which is one indicator of SLE,
but concluded that the positive ANA was “likelg'false positive. (Tr. 310, 311.) Dr. llowite did
not, however, render a definitive diagnosis thaild explain Plaintiff's chronic fatigue, which

reportedly began when she wasvenyears old. (Tr. 310, 3101 Moreover, the ALJ should have

® Furthermore, to the extent the ALJ belidwbat Dr. Goldberg'sliagnosis depended on
the results of the pending lab tests, the ALJ should have at least requested a supplemental report
from Dr. Goldberg following his ipt of those lab repts, which could have “assist[ed] the ALJ
in determining the proper weight ¢ive [Dr. Goldberg’s] opinion.”See Miller v. AstrueNo. 03
Civ. 2072, 2008 WL 2540750, at *10 (S.D.N.Y. June 23, 2008).

10To the extent the ALJ discounted Dr. Goldis opinion solely beause it was rendered
after the date last insured, that too was error: “With slowly progressive impairments, it is
sometimes impossible to obtain medical evideestblishing the precise date an impairment
became disabling.” SSR 83-20, 1983 WL 31249 (Jat©83). In such cases, “the [ALJ] should
call on the services of a medical agtui when onset must be inferret]’, something the ALJ did
not do here (Tr. 52-84)See also Martiez v. Barnhart262 F. Supp. 2d 40, 47 (W.D.N.Y. 2003)
(holding that ALJ erred by not appointing medicdligor to infer onset date in the absence of
contemporaneous medical recordgly v. Astrue963 F. Supp. 2d 201, 214 (E.D.N.Y. 2013)
(“Rather than rejecting [a] ‘retrospective giosis’ [based on when it was rendered], the ALJ
should . . . assess|[] the basis for th[epdasis by developing &#record.” (citingRogers v. Astrye
895 F. Supp. 2d 541, 550-52 (S.D.N2012) (collecting cases))).
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assessed the reliability of Drolite’s provisional diagnosis ahyroid malfunction (Tr. 310) in
light of the opinion of Dr. Walén, a Pediatric Endocrinologistho had already considered and
rejected thyroid malfunction ascause of Plaintiff's fatigue (T1306-09). The ALJ also should
have considered Dr. llowite’s opons in light of Plaintif’smedical history since October 2003,
which suggests that Plaintiff does, in fact, suffer from SISee suprdciting Tr. 101, 403-04,
533, 549, 672, 811). Viewing Dr. llowiteindeterminate opinions in lig of the full record before
him, the ALJ did not have sufficient evidence on which to determine that Plaintiff does not suffer
from SLE. At most, the ALJ had sufficient egitte to determine that Plaintiff's record was
incomplete—particularly with respect to the period between October 2003 and January 27, 2009—
as to any definitive diagnosis that would eipl Plaintiff's chronic fatigue, which she has
complained of since she was eleven. Therefate minimum, the ALJ should have made an
effort to supplement the record as to Pifistpost-2003 treatment artlagnoses confirming or
rejecting SLE as the causePRihintiff’'s chronic fatigue.SeeAhisar v. Comm’r of Soc. Sed&o.
14 Civ. 4134, 2015 WL 5719710, at *12 (E.D.N.Y. S&%, 2015) (“Consistent with the ALJ’s
duty to develop the administrative record, anJAtannot reject a treating physician’s diagnosis
without first attempting to fill any clear gaps the administrative record.” (quotingosa v.
Callahan 168 F.3d 72, 792d Cir. 1999)))see also Schaal v. Apfdl34 F.3d 496, 505 (2d Cir.
1998) (“[E]ven if the clinical findings were inaduate, it was the ALJduty to seek additional
information from [the treating physiciaajia spontg).

Finally, the Court finds that these errors greunds for reversal. The ALJ’s determination
that Plaintiff does not suffer from SLE was a #ireld determination that narrowed the range of
medical impairments that were consideredssessing Plainti’ RFC. (Tr. 37-42%ee alsdr. 33

(“[T]he undersigned cannot find thelaimant’s reported history dfipus . . . ha[s] more than a
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minimal effect upon the claimant’s ability to work)’ Indeed, Dr. Goldbetg opinion as to the
limitations Plaintiff suffers as a result of SLEebtly contradict the ALJ’'s determination that
Plaintiff “can lift/carry ten pound[sfequently and twenty poundscasionally, sit approximately
six hours in an eight-hour day and stand/walrapimately six hours imn eight-hour day, with
normal breaks.” QompareTr. 37,with Tr. 723-26.) The other recoeVidence indicating both
that Plaintiff suffers from SLE anddm limitations as a result of SLEge suprédciting Tr. 403-04,
406, 533, 543, 549, 641, 811), furtherdiets the conclusion that remand is appropri@ee
Vasquez v. BarnhariNo. 02 Civ. 6751, 2004 WL 725322, *#-8 (E.D.N.Y. Mar. 2, 2004)
(remanding for further proceedings where ALJ deteeah that Plaintiff was not disabled due to
SLE “[without] so much as mention[ing] the obvibukighly relevant critaa relating to [an SLE
diagnosis]” and “fail[ed] to make findings reging listing-level impairmet [based on SLE]").

Before closing, the Court is obliged to comment on one additional aspect of the ALJ’'s
assessment of Plaintiff’'s medidahitations. In several places ims analysis, the ALJ found that
Plaintiff's activities ofdaily living were not consistent wither testimony as tthe nature and
extent of her limitations. (Tr. 33-44') For example, the ALJ disanted Plaintiff's testimony
and the opinions of her doctors based on Plaintiff's supposed statements that she is able, among
other things, to “go out alorend shop in stores,” handle ‘@wdng, cleaning and light household
chores,” and “take care of her 7 month old ane&8ryld children.” (Tr. 33, 35, 36.) And, in four
separate places, the ALJ emphasized that Afasat “[make] scrap books, write poetry and take
trips to Montauk.” (Tr. 33, 368.) The ALJ's emphasis on thasaly activitiesis troubling for

two reasons. First, none of these activities apfedys inconsistent witthe notion that Plaintiff

1 The ALJ pointed to Plaintiff's “activities of dg living” as a basison which to discount
the opinion of Dr. Goldberg (Tr. 33), the opinioh Dr. Lattuga (Tr. 39), and Plaintiff's own
allegations of disability (Tr. 38).
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is unable to stand or sit for more than one ladartime, let alone support the ALJ’s determination
that Plaintiff is able to “sit approximatelgix hours in an eight-hour day and stand/walk
approximately six hours in an eight-hour day, witbrmal breaks.” (Tr. 37.) Thus, Plaintiff's
ability to engage in these activieloes not appear to rebut Plaintiff's claim of total disability in
the manner the ALJ foundsee, e.gBrown v. Comm’r of Soc. Se&lo. 06 Civ. 3174, 2011 WL
1004696, at *5 (E.D.N.Y. Mar. 18, 2011)It is well-settled lawin this Circuit that [the
performance of basic daily activiiedoes not, in itself, contradiatclaim of disability, ‘as people
should not be penalized for enduring the paih their disability in order to care for
themselves.” (quotingVoodford v. Apfel93 F.Supp.2d 521, 529 (S.D.N.Y. 2000))). Second, and
more concerning, the ALJ's charadkzations of Plaintiff's daily activities araot entirely
accurate, and, in some places, are outright misigadThe most egregious example of such
mischaracterization is the Alsltepeated emphasis that Plaintiff can “[make] scrap books, write
poetry and take trips to Montauk.” (Tr. 33, 36, 389 support that proposition, the ALJ cites to
Plaintiff's Function Report, in which she indesthted that her “hobbiesnd interests” include
“reading, scrap booking, local travel to Montaploetry writing, [and] sports.” (Tr. 237.) In
suggesting that Plaintiff's pactpation in these awtities undermines Plaintiff's claim of
disability, the ALJ ignored—and omitted from laiscision—the qualifying statements that begin
on the very next linef the Function Report:

[Q:] How often do you do these things?
[A:] [A]lmost never, very rare
[Q:] Describe any changes these activities soe your illnesses, injies, or conditions
began
[A:] Inability to sit for lengthof time, no feeling in arms/hands & feet, Lupus flares make
me have extreme fatigue, spartsan’t play because of pain.

(Tr. 237.) By omitting these and other of Plditgiqualifying statements from his decision, the

ALJ painted a picture of Plaintiff's activities dhily living that, quite snply, is not consistent
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with the record. On remand, the ALJ is reminded to give dueaaadrate consideration to
Plaintiff's statements regarding her activities oflyddving and to properly consider them in the
context of the complete medical record.
CONCLUSION
For the reasons set forth above, the Cowhgr Plaintiff's motion for judgment on the
pleadings and denies the Commissionersssimotion. The Commissioner's decision is
remanded for further consideratioonsistent with this Order. BClerk of Court is respectfully

requested to enter judgmeartd close this case.

S ORDERED.

/s/ Pamela K. Chen

FamelaK. Chen
UnitedStateDistrict Judge

Dated: Brooklyn, New York
September 28, 2017
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