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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________________ X
NEW YORK CITY DISTRICT COUNCIL OF : 16-CV-3429(ARR)(ST)
CARPENTERS ;
: NOT FORELECTRONIC
Petitioner, ; OR PRINT PUBLICATION
-against ; OPINION & ORDER

TRUSTEES OF THE NEW YORK CITY DISTRICT :
COUNCIL OFCARPENTERS WELFARE FUND, NEW :
YORK CITY DISTRICT COUNCIL OF CARPENTERS :
APPRENTICESHIRJOURNEYMAN, RETRAINING,
EDUCATIONAL & INDUSTRY FUND, TRUSTEES OF:
THE NEW YORK CITY CARPENTERS RELIEF AND
CHARITY FUND, AND THE NEW YORK AND
VICINITY CARPENTERS LABOR MANAGEMENT
CORPORATON,

IntervenorPlaintiffs,

-against
BEST MADE FLOORS, INC.

Respondent. X
ROSS, United States District Judge:

Petitioner, New York City District Council of Carpenters (the “Uniondnd plaintiff
intervenersTrustees of the New York City District Council of Carpenters WelfarelFNew
York City District Council of Carpenters Annuity Fund, New York City Digt@ouncil of
Carpenters Apprenticeship, Journeyman, Retraining, Education and Industry FureksToflist
the New York City Carpenters Relief and Charity Fund, and the New York andtyici

Carpenters Labor Management Corporation (collectively, the “Fundsie to enforcéwo

arbitration awards against respond@&wdst Made Floors, Inc. (“Best”)SeePet.to Confirm
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Arbitration Award ECF No. 1 (“Pet.”); Mem. of Law in Supp. of Pls.-Intervenors’ Opp’n to
Def.’s Mot. to Vacate and P¥ntervenors’ Cros#ot. to Confirm an Arbitration Award, ECF
No. 24 (“Funds’ Mem.”) The Union also sought to enforcéherd award seePet. at 6then
moved to remand it for further arbitration proceedisgeDecl. of Lydia Sigelakis, ECF No.
23-1 (“Sigelakis Decl.”), at 1 ,20efore now seeking to reform the arbitration awsegDecl. of
Patrick Kennedy, ECF No. 35K&nnedyDecl.”), at 1 10 Bestmoves to vacate all three
awards.Def.’s Mem. of Law in Supp. of Mot. to Vacate, ECF No. 17 (*Resp.’s Mem.”). For the
reasons that follonBests motionsto vacateare deniedthe Union’s motion to enforce is
granted, the Union’s motion to reform is denied, and the Funds’ motion to enforce is granted.
BACKGROUND
A. Collective Bargaining Agreement

The following facts are undisputed unless otherwise noted. The employmeahssiigt
between Union members and Best was at all relevant times governed by a collegavarizar
agreement._Sdeecl. of Christopher Ozard in Supp. of PIs.’-Intervenors’ Opp’n to Def.’s Mot.
to Vacate and PlslhtervenorsCrossMot. to Confirm an Arbitration Award, ECF No. 26
(“Ozard Decl.”), Ex. A(“CBA”).1

The CBA includes a dispute resolution procedure. The relevant portions are as:follow

Section 2. Any grievance not resolved shall be submitted to arbitratiore bef

Roger Maher, Robert Silagi, Joseph W. Lipowski or Robert Herzog who shall

serve as permanent arbitrator(s) hereunder. The arbitrator shall haghthe r

conduct an ex-parte hearing in the event of the failure of either party to be present

at the ime and place designated for arbitration, and shall have the power to render

a decision based on the testimony before him at such hearing. The decision of the
arbitrator shall be final and binding upon both parties and may be entered as a

! The details about various extensions of the CBA are not relevant to this motion and
therefore omitted. The parties do not dispute that this is the operative agreeanerdse-of
reference, | cite only to the complete, executed agreement providee Byrits.



final decree ojudgment . . . in a court of appropriate jurisdiction . . .
Section 3. ltis the intent of the parties hereto that all disputes between them, both
within and outside of the Agreement, shall be submitted to arbitration and that no
defense to prevent thelding of the arbitration shall be permitted. Service of
any documents or notice referred to above, or service of any notice required by
law in connection with arbitration proceedings may be made by registered or
certified mail. A post office receipt shall be conclusive evidence of propecserv
if mailed to the address designated by the Employer when it signed the agreemen
If certified or registered mail is refused or not picked up, ordinary mail shall be
deemed sufficient service provided that it is forwarded to the address of record
contained in this agreement.
Section 4. Upon the confirmation of the arbitrator’s award, the prevailing party
shall, or on any appeal therefrom, be entitled to receive all court costs in each
proceeding as well as reasonable counsel fees.
CBA at 4446. Theonly address given fdestin theCBA is 172 Division Street, Brooklyn,
NY. SeeCBA at 12
The CBA provides that “[w]ages [mpie paid at the Employer’s option, either in cash,
in envelopes, upon the outside of which shall be plainly marked the Employer’s name, the
employe’s name and number, Social Security number, the hours worked and the amount of
money enclosed, or by checkid. at 1314. However, the CBAater provides that “[a]ny
Employer found guilty of offering cash to Floor Coverers for hours worked shadl foge of
five thousand ($5,000.00) dollars to the Carpenter’s Relief and Charity Fund aftergaéchas
monies that were due to the Benefit Fundsl.’at 4243.
The meaningf this penalty provision, which is disputed by the partgesnclear from
the face of the contrac Best argues that the penalty provision applies only when the employer

has noimadebenefit payments. Def.’s Decl. in Supp. of Mot. to Vacate Arbitration Awards,

ECF No. 16 (“Ostreicher Decl.”), at § 30. The Union, on the other hand, contentiiethat

2 Respondent admits that Best’s offices are located at 172 Division Ibefes Reply
Decl., ECF No. 28at 115.



penalty applies when the employer pays an employee in cash without the reqoimedtioh
written on the outside of the envelope, regardless of whether benefit paymentsdraneade.
Petr’'s Mem. of Law in Further Supp. of Pet. to Confirm Arbitration Awards & Opp’n to Mot. to
Vacate Arbitration Awards, ECF No. 3%etr sReply’), at 23.

Finally, he CBArequires Best to reincontributiors to the Funds for every hour worked
by its employees within the trade and geographicédiction of the Union.CBA at 242 The
Funds are entitled to attorneys’ fees for any action to collect delinquentcdioins. Id. at 30-
31.

B. November 3Award

Between April and September 2015, the Union delivered to Best written demands to
arbitrate certaimlisputes. Pet. { 8streicher Declf 5. A hearingwas held before Roger Maher
(the “Arbitrator”) on October 21, 2015. Pet. # Representatives froBest attendedld.;
Ostreicher Declf 5° This hearing addressed Bestlteged failure to paynion employee
Jeffrey Tolkfor work during the weeks ending May 12, May 19, and May 26, 2013. Pet. { 7;
Ostreicher Decly 6 Arbitrator’'s Award, Pet. Ex. D, ECF No. 1-4 (“November 3 Award”), at 2.

Tolk testifiedat the hearinghat he had not been paid for work during the disputed
weeks. Aff. in Opp’n to Mot. to Vacate Arbitration Award, ECF No.2@Liang Aff.”), at 1

7-8; Ostreicher Decl. 1.6Pinches Ostreicher, a principal of Best, testified that he often paid

3 A second agreement also requires Best to remit contributions to the Bewf3zard
Decl. |1 4, 79; id. at Ex. C, DE.

4 Respondent neither confirms nor disputes the date of the initial hearing. Acdording
the Arbitrator, the hearing was initially scheduled for September 17, 2015. afobgrAward,
Pet. Ex. D, ECF No. 1-4, at 2. When Best did not appear, the arbitration was reschieduled.

5> Notice of this arbitration was sent to 172 Division Street, Brooklyn, S¥ePet. Ex.



employeesn cash. Liang Aff. at § 7Ostreicher Declf 7. The Arltrator asked Best to provide
the certifiedpayroll recordt should have submitted to the state agency with which Best was
under contract. Ostreicher Decl. 1 18; November 3 Award Be3t wasunable to locate this
record and instead submitted a “spread sheet [sic] that was taken from [Bastisjaintained
records.” Ostreicher Decl.  18ee alsdNovember 3 Award at 3. According to respondent, “the
Union had the certified payroll.Ostreicher Decl.  18.

Best also played phone messadgft by Tolk for the Arbitrator Liang Aff. § 10;
Ostreicher Decl{ 15. According to Best, this message showed “that Tolk’s claim was simply
retribution because we were unable to provide him withicegtaployment.” Ostreicher Decl.
1 11. The record contains the following transcription of the phone message played for the
arbitrator:

You lied to me again, Pinchas. | told you | want hours, I'm not looking for

anything for nothing, but the deal was I'd come in Friday, ok, and | would work

10 hours and | would work whatever hours | want. Double on Monday and a

double on Tuesday or up to whatever times you told me to work on Tuesday, ok,

they got nothing right down there, you got two old farts who havexpletive]

clue how to run a job, that's Tommy and Bobby, and instead we had this whole

conversation and it went out the window. So therefore, all | can say is you're a

liar. You lied to me. | was supposed to be here on Friday. And if you cartt gran

work, get your [expletive] out of bed in the morning and make sure they have

classrooms ready.
Id. This message was dated May 9, 20ILB.

According toBest its representativattempted to play two additional phone messages,
but the Arbitrator “refused to even consider” thelh. § 15. These messages were dated May
12, 2013, and June 4, 201RL 11 1213. Tolk claimed to have not been ptodthe weeks
ending May 12, 2013, May 19, 2013, and May 26, 2013. November 3 Awardhat@rding to
Best the fact that Tolk did not demand payment irsémeessageswhich postlatedthe alleged

underpaymentshows that the claim “was entirely made up” and “simply retributionthe



dispute referenced in the May 9, 2013 phone message. Ostreicher Decl. {1 11, 14-15.
According to the Union“[t]he arbitrator said that thEfMay 9, 2013] tape did not help him in
determining whether or not the employer violated the CBA. He alsaf shelother tapes were
similar, they would not be relevant teetproceeding.” Liang Aff. { 18.

The parties also dispute whether Best was able to call a particular witrnEssjsar
Tom Ahern. Ostreicher Decl. § 8. Respondent alleges that Ahern haddonfirmedthat
Best had paid Tolk for the work done during the disputed wdeksAccording to respondent,
the Union then threatendidatif Ahern testified, the Union “would institute charges against and
punish Ahern.” Id. T 9;seealsoDef.’s Reply Decl., ECF No. 28 (“Ostreicher Reply Decla),
1 7 (“The Union stated that [Ahern] would be sanctioned if he testified in support df) Best
Bestallegesthat the arbitrator refused to (Bquire the Union to produce Ahern without threat
of retaliation Ostreicher Decl.f10, 24, o(2) use his own power to subpoena Ahern,
Ostreicher Reply Decl. 1 8.

The Union disputes this account. According to a Union employee present at the
arbitration:

Although Mr. Ostreicher mentioned supervisor TAhem, the employer did not

produce Mr. Ahern as a witness. At no point during my presence did anyone

from the Union threaten to retaliate against Mr. Ahern if he testified. éally

the employer was advised that Mr. Ahern may not agree to testifjtégtimony

would involve admitting to things for which he may be brought up on internal

charges (such as violating the CBA). But no one from the Union communicated

this to Mr. Ahern, and no threat was made to bring Mr. Ahern up on charges.

Best Madéd-loors was free to produce its own employee, Mr. Ahern, without any

order from the Arbitrator. There was no reason that the Union would have to

produce Mr. Ahern since the Union is not his employer.

Liang Aff. § 9 see alsiKennedy Declf{ 67. Accoding to the Arbitrator, “[a]t the conclusion

®In its briefing, respondent agrees that the Arbitrator made this stateReplty Mem.
of Law, ECF No. 29, at 3.



of the Hearing both Parties stated that they had presented their respeetvia ¢ak.”
November 3 Award at 2.

Finally, respondent claims that the Arbitrator privately spoke to Best's reprégenta
“and inessence demanded that regardless of the merits, that we settle the grievanckadvhich
been filed by making a payment.” Ostreicher Decl. § 16. Best's repregeritatderstood that
[the Arbitrator] was asking for a payoff or something similar to afidy Id.; see alsad. at
1 21 (characterizing the conversation as an “extortionate threat.”). Accooddest, the
Arbitrator also “stated if we did not settle without a decision as he demanded, lerueul
against us and also issue a very substigo¢nalty award against us because we had paid our
workers in cash.” Ostreicher Decl. | $ég alsad. at{ 21 (“[A]t the arbitration, arbitrator
Maher stated that if we did not immediately settle and make the payment he veasiohgmnhe
would rule against us and impose substantial penalties.”), § 24 (“The arbitratelfhims
threatened that if we did not settteetmatter as he demandéd,would impose substantial
penalties on us because we had paid our workers in cash.”). The Unianhttahthis exchange
ever happened. Liang Aff.  1Kennedy Decl. 1.6

On November 3, 2015, the Arbitrator issued an award in favor of Tolk, finding that Best
had violated the CBA by failing to pay Tolk a total of 98 hours of wages earned during May
2013. November 3 Award at 3. The Arbitrator directed Best to pay: (1) $5,399.60 in wages, less
statutory deductions, to Tolk ($4,753.50 for work performed and $646.10 as a contractual late
fee); (2)$549.78 in benefits contributions to the Funds; and (3) its portion of the Arbitrator’s
fees. Id.

Besthas not paid any portion of this award. Pet. {s2@Dstreicher Decl. § 22Best

claims it never received a copy of the November 3 Award. Ostreicher{P22l. The Union



alleges that the Arbitrator semtcopy of the awardia certified mail to 172 Division Street,
Brooklyn, NY. Pet.  12; icatEx. D. The record contains a copy of this letter, which &ists
reference number for “certified mail, return receipt requesteet’ Ex. D, at 4. The Union
alleges that ialso sent Best a letter enclosing the award, via certified nmaNoeember 6,
2015. Pet. 1 12;icditEx. F. The record does not contain a return receipt for either of these
letters. While respondent does not acknowledge receipé détiiers, it does not deny that they
were sent._Se@streicher Reply Decl. at § 15.
C. June 7Award

A second hearing was held on May 24, 2016. Liang Aff. § 13. Best did not aliiend.
According to the Union, at the October 21 hearing, the Union “advised that it would be filing a
new grievance for the employer’s improper format of cash payments toysesglo. . [and] the
parties agreed to only hear the grievance brought on behalf of Mr. Tolk [on OctobeL.i2hp”
Aff. § 7. Best apparently assumed that the October 21 hearing addresseyatiogs between
Best and the UnionSeeOstreicher Decl. 1 5, 21. This explanation for Best's absence at the
second hearing is contradicted elsewhere in respondent’s submissions, wiwrdeesagreed
that the November 3 Award did not resolve all grievances that had been submittedrararbi
Id. 1 23. Regardless, Best admits that it was aware that a second hearing would Hd.HeRil
(“It is true thatwe did not get to the second grievance at the session and the arbitrator in
substance stated that he would pick a new day for the hearing on the remaining second
grievance.”).

According tothe Union at the May 24 hearing, two Best employees “testifiat] thn
multiple occasions, they were paid in cash without any notations from the empfdours

worked, wage rate, or withholdingsLliang Aff. § 14. According to the Union, this violatéue



CBA, which required that cash payments be made “in envelopes, on the outside of which shall be
plainly marked the Employer’'s name, the employee’s name and number, SourélySeonber,
the hours worked and the amount of money enclosed, or by ché8A’at13-14.

On June 7, 2016, the Arbitrator issued an award in favor of the Union, ordesn¢pB
pay: (1)a$50,000penalty, payabléo the Carpenters’ Relief and Charity Fund; (2) its portion of
the Arbitrator’s fees; and (3) any reasonable attorneys’ fees associdtexhfeitcement of the
June 7 Award Arbitrator’'s Default Award, Pet. Ex. H, ECF No81¢'June 7 Award”), at 2
Respondent has not paid any portion of this award. Pet’ { 20.

It is unclear how the Arbitrator calculated the $50,000 penalty. The CBA provides tha
“[a]lny Employer found guilty of offering cash to Floor Coverers for hours worketl gay a
fine of five thousand ($5,000.00) dollars to the Carpenter’s Relief and Charity Fund."atCBA
42-43. The Arbitrator found that Best had improperly paid cash to two employeeslkfof
anunknown number of violations during the period March 18, 2013, through April 26, 2013, and
(2) Brian Troichuk, on three separate occasions. June 7 Award at 2. However, theoArbitrat
characterized his award as “$25,000.00 for each of two incidelats.”

D. August 15Award

Pursuant to their agreements with Best, the Funds conducted an auditofd&psted
remittancesovering the period June 6, 2012 through December 31, 204&d Decl{ 11,
Ostreicher Decl. § 33The audiinitially determinedhat Best failed to remit contributions
during that period in the amount of $1,697.@zard Decl{ 12 Ostreicher Decl. § 34

Bestchallengedhe audit’s findings by submitting affidavits from its employees stating

that they had worked fewer hours and were thuentitled to less contributions- than found

" Respondent does not allege that it has paid any portion of the disputed awards.

9



by the auditors. Ozard Decl. 1 IBstreicher Declf{ 3540. Afterseveral email exchanges
between Best and the Furr@gjarding the proper format for the affidavits, the Funds accepted
the affidavits from Best on September 4, 2016. Ozard Decl. 1 15; Ostreicher Decl. {1 35-40;
Ostreicher Decl. Ex. JThe Funds nontheledgcidedto arbitrate the dispute. Ozard Decl. |
163

A hearing was heltiefore the Arbitrator on August 10, 2016. Op. Befault Award of
Arbitrator, Ozard Decl. Ex. N, ECF No. 26-14 (“August 15 Award”),;aD4treicher Decl. | 41.
Best did not attend. August 15 Award at;108treicher Decl] 41. Theaffidavits submitted by
Best to the Funds were never provided toattétrator. Ostreicher Decl. 1 44At the hearing,
theprincipal amountequested by the Funds was increase®t@44.28. August 15 Award at 3
Ostreicher Decl. § 43. According to the Funds, this “update[]” “account[ed] iogdencies
revealed bynew information.” Ozard Decl. § 12.

On August 15, 2016, the Arbitrator issued an award finding thatf&ésd to remit all
required contributions to the Funds and ordering Best to pay the Funds $20,424.55. August 15
Awardat 3. This award includes $4,744.28 in unpaid contributions, $2,625.86 in interest,
$3,731.91 in various contractual penalties, and $9,322.50 in costs for the arbitration and audit.
Id.

Respondentlleges that Best wasunavare of the hearingOstreicher Decl{{ 32, 41. In

response, the Funds alletipat (1) a Notice of Intention to Arbitrate was sent to 172 Division

8 According to the Funds, their acceptance of the affidavits indicated approkalrof t
form and did not signify that they accepted their contents to be true. Pls.-Intsh@ppin to
Def.’s Mot. to Vacate and Pintervenors’ Cros#ot. to Confirm an Arbitration Award, ECF
No. 32, at 3 n.2.

® The Funds do not claim that these affidavits were provided to the Arbitrator.

10



Street, Brooklyn, NY, on May 25, 2016, via both regular and certified mail; (2) a Notice of
Hearing was sent tb72 Division Street, Brooklyn, NY, on June 3, 2016, via regular and
certified mail; and (3) a voicemail notifying Best of the upcoming arbitration \itaat kbe
phone number Best had provided the Funds on August 8, 2016. Ozard Decl. {1 17-19. The
return receipts for the certified mailings were read to the Funds unsigne@zard Decl. Ex. J;
id. atEx. L. The notices sent by regular mail were not returned to the sender. Ozarfl Dé&cl

E. Proceedings Before This Court

On June 23, 2016, the Union filed its petition to confirm the November 3uaed/

Awards. Pet. On September 6, 2016, Best filed a motion to vacate the November 3, June 7, and
August 15 Awards. Notice of Mot. to Vacate Arbitration Awards, ECF No. 15. The Funds
moved to intervene, on the agreement of the parties, on September 23, 2016. Joint Stip. and
OrderGranting PlsIntervenors’ Right to Intervene and to Modify the Briefing Schedule, ECF

No. 20. The court granted the Funds’ motion to intervene the same dasr. (8apt. 23, 2016).

The Funds subsequently cross-moved to confirm the August 15 Award. Notice of Pls.-
Intervenors’ Opp’n to Def.’s Mot. to Vacate and PIs.-Intervenors’ Cross-Mot. to Coafirm
Arbitration Award, ECF No. 24.

In its responsive briefing opposing Best's motion to vacate, the Union modified its
peition to request that the June 7 Award be remanded “for further proceedings undeti¢isé par
collective bargaining agreemehinstead of being confirmedSigelakisDecl. | 2. In a
declaration filed wth its reply, the Union again changtx relief rguested, movinghat this
court modifytheJune 7 Award by reducing the penalty from $50,000 to $10,8eéKennedy
Decl.  10. The Union did not explain the reason for this request, nor did it provide any legal

analysis or authority supporting iSeePetr’s Reply.

11



STANDARD OF REVIEW
A motion to confirm an arbitratioaward should be “treated as akin to a motion for

summary judgment based on the movant’s submissions.” D.H. Blair & Co. v. Gottdiener, 462

F.3d 95, 109 (2d Cir. 2006 party is entitled teummary judgment when it shows th#iéere

IS N0 genuine issue as to any material factthatithe moving party is entitled éojudgment as a
matter of law.” Fed.R. Civ. P. 56(c).“Only disputes over material factsfacts that might
affect the outcome of the suit under governing law’ — will properly preclude the entry of

summary judgment.’Local 339 United Serv. Workers Union v. Advanced Ready Gbixp,,

No. 12¢€v-4811(RRM)(VMS), 2013 WL 685447, at *2 (E.D.N.Y. Feb. 24, 2013) (quoting

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986); SCR Joint Venture L.P. v.

Warshawsky559 F.3d 133, 137 (2d Cir. 2009)).
“Normally, confirmation of an arbitral award is ‘a summary proceediagrtierely
makes what is already a final arbitrat@mjudgment of the court.”D.H. Blair, 462 F.3d at 110

(quotingFElorasynth, Inc. vPickholz, 750 F.2d 171, 176 (2d Cir. 1984)udicialreview of

arbitral awardss “severely limited.” Local 339 United Serv. Workers Union, 2013 WL 685447,

at *2 (quotng Willemijn Houdstermaatschappij, BV v. Standard Microsystems Cd63 F.3d

9, 12 (2d Cir.1997)).The courts cannot review the merits of an arbitrated claim;“these no
business weighing the merits of the grievance, considering whethersleepdy in aparticular
claim, or determining whether there is particular language in the written instruinieh will

support the claim.”_United Steelworkers of Am. v. Avtfg., 363 U.S. 564, 568 (1960ke also

United Paperworkers Int’l Union v. Misco, 484 U.S. 29, 36 (1987) (“The courts are not

authorized to reconsider the merits of an award even though the partiafiegeythat the award

12



rests on errors of fact or on nmterpretation of the contrac);"W.R. Grace & Co. v. Local

Union 759, 461 U.S. 757, 764 (1983Y¢tder well-]established standards for theview of
labor arbitration awards, a federal court may not overrule an arbitratorssothesmply because
the court believes its own interpretation of the contract would be the bettex. one.”

When the court reviews an awaffi]h e arbitrator’s rationale for [thejward need not be
explained, and the award should be confirmed ‘if a ground for the arbitrator’'s deeaisibe c

inferred from the facts of the case D.H. Blair, 462 F.3d at 11(guoting Barbier v. Shearson

Lehman Hutton, Inc., 948 F.2d 117, 121 (2d Cir. 1991Q)nly a‘'barely colorable justification

for the outcome reacheby the arbitrators is necessary to confirm the awald.” (quoting

Landy Michaels Realty Corp. v. LocaPB-32J ServEmps Int’l Union, 954 F.2d 794, 797 (2d

Cir. 1992)) see alsdJnited Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 38 (1987)

(“As long as the arbitrator is even arguabbnstruing or applying the contract and acting within
the scope of his authority, that a court is convinced he committed serious error doesawotcuffi
overturn his decision.”). Thus, a reviewing court must only ensure that the arbittad some

grounds on which to grant the damages spelled out in the [a]Jward.” Trustees of the Local 807

Labor Mgmt. Health Fund v. Express Haulage Co., NdCU#4211, 2008 WL 4693533, at *5

(E.D.N.Y. Oct. 23, 2008).
“A party moving to vacate an arbitration award has the burden of proof, and the showing
required to avoid confirmation is very high.” In order to satisfy that burden, we eegparty to

show more than mere speculation . ...” Ecoline, Inc. v. Local Union No. 12|&dgah of

Heat & Frost Insulator271 F. App’x 70, 72 (2d Cir. 2008) (quotibgH. Blar, 462 F.3d at
110). To meet this burden, a defendant is “required to controvert the allegations of the petiti

by ‘specific facts showing that there is a genuine issue for triglifel, Nicolaus & Co. v.

13



Forster No. 14 Civ. 6523, 2015 WL 509684, at *5 (S.D.N.Y. Feb. 6, 2015) (quBtanks Feal

Estate Prchasing Grp. v. St. Paul Fire & Marine Ins. Co., 472 F.3d 33, 41 (2d Cir. 2006)).

“Affidavits advancing such fastmust be based upon ‘concrete particulars,” not conclusory

allegations or bald assertions or legal conclusioi. {quoting_ Schwapp v. Town of Avon, 118

F.3d 106, 111 (2d Cir. 1997)).
The Federal Arbitration Act, 9 U.S.C. &flseq(“FAA”) , provides for vacatur only in
the following circumstances:

(1) where the award was procured byroption, fraud, or undue means;

(2) where there was evident partiality or corruption in the abitrators . . .

(3) where the arbitrators were guilty of misconduct in refusing to postpone thedegpon
sufficient cause shown, or in refusing to hear evidendeapat and material to the
controversy; oof any other misehavior by which the rights of any party have been
prejudiced; or

(4) where the arbitrators exceeded their powers, or so imperfectly executed tham that
mutual, final, and definite award upon the jegbmatter submitted was not made.

9 U.S.C. 8§ 10(a). As a “judicial gloss” on these grounds, the Second Circuit allows Viattegur i

award was rendered in “manifest disregard of the l&8chwartz v. Merrill Lynch & Co., 665

F.3d 444, 451 (2d Cir. 2011). In some cases, vacatubmallowed if “the award violates

public policy.” Huntington Hosp. v. Huntington Hosp. Nurses”As802 F. Supp. 2d 34, 39

(E.D.N.Y. 2004).
An order modifying or correcting an arbitration award may be made:

(a) Where there was an evident material miscalculation of figures or an evident
material mistake in the description of any person, thing, or property referred t
in the awarfl]

(b) Where the arbitrars have awarded upon a matter not submitted to them,
unless it is a matter not affecting the merits of the decigomm the matter
submitted[; or]

(c) Where the award is imperfect in matter of form not affecting the merits of the
controversy.

9 U.S.C. §11.

14



“A remand for further arbitration is appropriate only in certain limited anstances

such as when an award is incomplete or ambiguoQ#ley v. Schwartzber819 F.2d 373, 376

(2d Cir. 1987) (quoting United Steel Workers v. Adbill Mgmt. Corp., 754 F.2d 138, 141 (3d Cir.

1985));_&e alsdlrelenor Mobile Commins AS v. StormLLC, 351 F. App’x 467, 469 (2d Cir.

2009);Hyle v. Doctor’s Assocs., 198 F.3d 368, 370 (2d Cir. 1999).

DISCUSSION
A. November 3 Award

Respondent argues that the November 3 Award dhmilvacated because the arbitrator
acted improperlyy (1) failing to consider the voicemails Beoffered into evidence,
(2) declining to subpoena Ahern to testify, (3) refusing to require the Union to cah &her
testify without conditions, and J4hreateninggstiff sanctions if Best did not settle the disgpu
Ostreicher Decl. 11 10, 16, 19; Reply Mem. of Law, ECF No. 29 (“Resp.’s Reply’h.at 3-

First, espondent argues that the award should be vacated because the Arbitrator failed to
considewvoicemails Eest offered into evidence. Resp.’s Mem. at 3déwever, “the Second
Circuit does not recognize manifeisregard of the evidence as proper ground for vacating an

arbitrator’'s award.”"Wallace v. Buttas378 F.3d 182, 193 (2d Cir. 2004jucting Success Sys.,

Inc. v. Maddy Petroleum Equip., Inc., 316 F. Supp. 2d 93, 94 (D. Conn. 20{(EBMcept when

fundamental fairness is violated, arbitration determinations will not be opened ugddotery

review.” Tempo Shain Corp. v. Bertek, Inc., 120 F.3d 16, 20 (2d Cir. 198& alsdtifel,

2015 WL 509684, at *5 (“An arbitration award must not be set aside on the basis of the
arbitrator’s refusal to hear evidence that is cumulative or irrelevanfArbitrators are afforded
broad discretion to determine whether to hear or not hear evidence, or whether ddditiona

evidence is necessary or would simply prolong the proceedings.”); Kruse v. Sasd& Eo.,
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226 F. Supp. 2d 484, 488 (S.D.N.Y. 2002) (“[E]ven a refusal to hear evidence does not
necessarily require vacatur.”).

Best played one voicemail for the Arbitrator. Liang Aff.  10; Ostreichet. Qel5.
This voicemail was datelday 9, 2013, Ostreicher Decl. 15, three days before the first date on
which Tolk allegedly worked without pay. November 3 Award alt 2elates to an entirely
differentdispute between the parties. $&streicher Decl. § 15 (transcription of message). Best
claims that this voicemail provides a motive falkto lie about not being paidd. The
Arbitrator did not disregard this theoryseeNovember 3 Award at 2 (“Ostreicher further
maintains that this is a fictitious claim made in retribution for his having promised thea@rie
that he would be rehired on another jobHpwever the Arbitratorwas withinhis discretion not
to believe this account, particularly givéimat Best did not provide certified payroll records for
the disputed dates, and gave no explanation for this omisSeeOstreicher Decl. { 18.

Bestthenattemptedo playfor the arbitratotwo additional voicemails, datéday 12,
2013, and June 4, 2018 streicher Decl{{ 1314. Best claims that these voicemails
demonstrate that Tolk fabricated his grievabeeause Tolk did not refaree the wage dispute
during the mesages|d, at{{ 1214. The Arbitrator could haveasonably concludefatthe
original voicemailwas not helpful anthatadditional tapes would be cumulativBeeliang
Aff. § 10 (alleging that the Arbitratior explained at the hearing that thedipstwas not helpful
and additional similar tapes would be irrelevant). Finding this decision not fundéignentair,
| decline to revisit it.

Second, Best argues that the Arbitrator should have subpoenaed Ahern. Resp.’s Reply at
5. However, Best has failed to explain why it was unable to call Ahern, its own empioye

testify without help from the arbitrator. While Best claims that “[Ahern] was no¢wmployee,”
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Ostreicher Reply Decl. 1 1the sentence immediately preceding this claim admits[thlaern]

was a Union member who woukéor [Best]” id. Best's failure tasecure Ahern’s testimony

itself is particularly surprising given its assertion that Ahern was the besihpersontrovert

Tolk’s account. Ostreicher Decl. 8. An arbitrataavard will not be set aside because one side
does not take advantage of the opportunity to present evidence under its ownatohérol

arbitration. SeeDubois v. Macy’s Retail Holdings, Inc., No. 11 CV 4904(NGG)(LB), 2012 WL

4060739, at *6 (E.D.N.Y. Aug. 17, 2012) (“[P]laintiff had the opportunity . . . to call . . .
witnesses at the hearing. Plaintiff unfortunately seems to have belietedhi did not present
witnesses or evidence at the arbitration, he would still be able to do so in Countiff Rlas
mistaken.”)(adopted, 2012 WL 4060586, at *1 (E.D.N.Y. Sept. 13, 2012))

Third, respondent argues that the Arbitrator should have required the Union to produce
Ahern. Resp.’s Reply at-g; Ostreicher Decl. $4. According to Best, the Uniohreatened
that if Ahern testified, the Union “would institute charges against and punishi&her
Ostreicher Decl. 1 &eealsoOstreicher Reply Decht § 7 (“The Union stated that [Ahern]
would be sanctioned if he testified in support of Best.”). WBdst blames the Arbitrator for
“sanction[ing] the Union’s position, effectively making it impossible for Aherndafig”
Ostreicher Decl. 1 24, itowhere suggests that atlyeat was communicateéd Ahern. Instead,
Best's allegations that the arbitrator refused to require the Union to produce Ahern without
threat of retaliation. Ostreicher Decl. { Resp.’s Reply at 7.

Best's claims of witness intimidation, if true, are troubling. However, withe@do its
motion to vacate, respondent has failed to carry its burden to allege “spextgisHawing that
there is a genuine issue for triaStifel, 2015 WL 509684, at *5. In response to Best's motion

to vacate, the Union submitted that the alleged threat was actually an advideah&hhern

17



may not agree to testify if his testimony would involve admitting things for whichayebe

brought up on internal charges [by the Union] (such as violating the CBA).” Li#in§j 9.

Best did not allege any “specific facts” to controvert this account, instégadating that “[t]he

Union stated that [Ahern] would be sanctioned if he testified in support of Best.”icDstre

Reply Decl. 7. 1 do not understand Best to argue that Ahern would be sanctioned for truthful
testimony that benefited Best, regardless of whether he testified to a viokhen@BA.10 If

this was the argument Best intended to make, it should have provided more than “conclusory
allegations or bald assertions” regarding the Union’s alleged tHsgi&tl, 2015 WL 509684, at

*5.

Yet, even if | assume that Best alleged that the Union threatened to sanction Ahesn for hi
testimony (rather than for violations of the CBA), the fact remains that thet thiess not
communicated to Adrn. Liang Aff. 19. There ar® grounds to overturn an arbitration award
based on witness intimidation that could have happened, but did not.

Nor does Best’s claim thatehArbitrabr should have required the Union to produce
Ahern to testify mandate vacatut.was not fundamentally unfair for the Arbitrator to decline to
require the Union to produce AherBeeTempo Shain, 120 F.3d at 20 (“[E]xcept when

fundamental faimess is violated, arbitration determinations will not be opened up to evidentiary

0'while I draw all inferences in favor of the namving party for the purposes of
analyzing the Union’s motion to confireeeD.H. Blair, 462 F.3d at 109, Best has the burden of
proof with respect to its motion to vacagtifel, 2015 WL 509684, at *5.

Furthermore, it is difficult to imagine how Ahern could have testified in favorest B
without admitting to a violation of the CBA. While Best claims it paid Tolk during the didpute
weeks, Ostreicher Decl. § 26, it does not allege that it made thenstah the envelopes
required by the CBASeeid. at{{ 20, 29CBA at 1314. If Ahern testified that Tolk was paid
in the manner Best claims, he may have been subject to Union sanctions fotdaiépgrt this
violation and/or participating in it.

18



review.”). First of all, as explained above, Best has failed to explain why it meeeléort to

secure Ahern’s testimony without help from the Union. MoredberArbitrator may have
reasonablygoncluded that Ahern’s testimony was not dispositive of the parties’ dispute, and
therefore not worth the effort and delay needed to séicuBest claims that Ahern would have
testified that Tolk was paid on the dates he cldimsvaked without compensation. Ostreicher
Decl. 1 8 However, the Arbitrator may have reasoned that such testimony would not controvert
Best's suspicious lack of certified payroll records for the disputed ddtagember 3 Award at

3.

Fourth, respondent alleges that, during the October 21, 2015 hearing, the arbitrator
threatened to sanctidest if it did not settle thdispute. See, e.g.QOstreicher Decl. § 16The
Union denies that any such threat was made. Liang Aff. Thé&.Second Circuit haplained
that, in order for a court to convene an evidentiary hearing to resolve a disputingegiieged
misbehavior by tharbitrator, the party moving for vacatur must present “clear evidence of

impropriety.” Matter of Andros Compania Manita, SA., 579 F.2d 691, 702 (2d Cir. 1978).

Despite using hyperbolic language to describe this exchaegee.g.Ostreicher Decl. 16
(asserting thafthe Arbitrator] was asking for a payoff’)] 21(characterizing the conversation
as an “extortionate thréatrespondent does natlegethat the Arbitrator askeBest to pay any

funds tothe Arbitrator In other words, there is no “clear evidence” that the Arbitrator asked for

a bribe.

111f it made the required showing, Best would be entitled to an evidentiary hezsing
vacatur. SeeAndros Compania Maritimé79 F.2d at 697 (affirming district court denial of
evidentiary hearing where record indicated that arbitrator’s relatipmsth party was
innocuous)Sanko S.S. Cort. Cook Ing., Inc,, 495 F.2d 1260, 1263 (2d Cir. 1973) (remanding
for evidentiary hearing to explore relationships between arbitrators amespart

19



Instead, | understand Best's subnossi to allege that the Arbitratmformed Best that it
would face sanctions under the CBA for paying its employees improperly, and @ncterss
could be avoided by reaching a settlement with the Union. WhileaBeges that ifelt
threatened to settle “regardless of the meritsti€cher Decl. 16, this falls short of the “clear
evidenceof impropriety that wouldwarrant an evidentiary hearing on this factual dispute.

Finally, the November 3 Award meets the minimal standard required to be cahfirm
After examining the Arbitrator’s opinion, the court finalsleast a “barely colorable justification”

for the award.D.H. Blair & Co., 462 F.3d at 110. Tolk testified that he was not paid for 98

hours of wages over three weeks, for work done pursaantontract Best had secured with a
state agency. November 3 Award at 2. After the hearing, the Arbitrgteested the certified
payroll Best should have prepared to submit to this state ageh@t 3. Instead, Best provided
the Arbitrator a spradsheet prepared from its handwritten notds. Ostreicher Decl. § 18Best
gave no explanation for its lack of certified records other than the claim tHanitve had these
records which strains credulity. Ostreicher Decl. § Best's inabilityto producea more
fulsome payroll record justifies the Arbitrator’'s conclusion that Tolk wapaiok for work done
on the disputed dates.
B. June 7 Award

During the briefing of the present motions, the Union wigladts motion to enforce the
June 7 Awad andrequestedhat this dispute be remanded for further arbitration under the CBA.
Sigelakis Declf 2. The Union subsequently reinstated its motion to confirm, requesting that
this court modify the award by reducing the $50,000 penalty awarded byhteatr to

$10,000. SeeKennedy Declf 10. Besthas moved to vacate this awaidotice of Mot. to
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Vacate Arbitration Awards, ECNo. 15. For the reasons that follow, both respondent’s motion
to vacate and petitioner’s motiom modify the award are denied at this time.

In support of its motion to vacate, Respondagues that Arbitrator misapplied the
contract by penalizing Befdr paying employees in casfihe CBA allovws wages to be paid in
cash if the following conditiamare met: cash wages must be plate@rfivelopes, on the
outside of which shall be plainly marked the Employer’'s name, the employeessamaim
number, Social Security number, the hours worked and the amount of money enclosed.t CBA a
13-14. However, the agreement later provides that “[a]Jny Employer found gudffeahg
cash to Floor Coverers for hours worked shall pay a fine of five thousand ($5,000.00) dollars t
the Carpenter’s Relief and Charity Fund after he has paid monies that weogliRi8é&nefit
Funds.” Id. at 4243.

According to Best, tls penalty provision “applies in a situation not where an employer
paid his employees in cash in a completely transparent manner, but rather wieenplther
... failed to report the cash payment to the Union and failed to make Benefit Pagmém
unreported cash payments.” ResfMem. at 5.The Union, on the other hand, contends that the
penalty applies anytime the employer pays an employee in cash withoeqtned information
written on the outside of the envelope, regardless of whether benefit paymentdarePéts
Mem. at 23.

This court “h@s] no business . . . determining whether there is particular language in the

written instrumentvhich will support the [arbitration award].”_United Steelworkers of Am., 363

U.S.at 568. | therefore decline to resolve the parties’ dispute regarding thenghehthe
contract and defer to the findings of the arbitrator. “[T]he mere fact th#eeedt canstruction

could have been accorded the provisions concerned and a different conclusion reached does not
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mean that the arbitrators so misread those provisions as to empower a cowasittestse

award.” Tully Constr. CdA.J. Pegno Constr. Co., J.V. v. Canam Steel Corp., No. 13 Civ.

3037(PGG), 2015 WL 906128, at *9 (S.D.N.Y. Mar. 2, 2015) (qudtiagl Cash Register Co.

v. Wilson, 171 N.E.2d 302, 305 (N.Y. 1960)). The motion to vacate is therefore dénied.

The Union has apparently moved to modify the June 7 Aw@eKennedy Decl. | 10.
However, none of the Union’s submissions provide any legal analysis or authauyport of
this motion®® If the Union would like the award to be modifiéds directed tdile a new
adequately briefethotion. This will give respondent an opportunity to be heard on the issue of
whether modification is appropriaté.

C. August 15 Award

First, espondent argues that the court must vacate the August 15 Award becagse it wa
unaware of the August 10, 20h6aringprecipitating this ward. Resps Mem. at 6. The Funds
counter that notice was proper under the CBA. Funds’ Mem. at 9-11.

Therecord shows that the Funds sent a Notice of Intent to Arbitrate via regular and

12 Best also argues that the Arbitrator misapplied the corigaichposing a $50,000 fine.
Ostreicher Decl. 1 31; Resp.’s Mem. at 5. However, Best does not explain howothialksr
under one of the limited grounds for vacatWhile the record currently before the court does
not explain the basis for this petyalthe suggestion that the amount was miscalculated does not
rise to the showing required to vacate the award. Furthermore, it cannot be sadodrézating
of the contract supports a $50,000 penalty. If the arbitrator found ten separate instemrees w
Best paid employees in cash without the required notations on the envelope — and the record
suggests at least that masgeJune 7 Award at 2 — then the award is justifiable under the CBA.
SeeCBA at 4243.

13 Nor does on@aragraph in a declarationtsuitted contemporaneously with the
Union’s reply brief give respondent “an adequate opportunity to respond” to a new ngzien.
Booking v. Gen. Star Mgmt. Co., 254 F.3d 414, 418 (2d Cir. 2011).

14 Because the Union has withdrawn its motion to confirm the award as writtetgk®g
Decl. 1 2, and withdrawn its motion to remand for further arbitration, Kennedy &0l | do
not consider those motions.
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certified mail, to 172 Division Street, Brooklyn, NY, on May 25, 2016. Ozard Decl. { 1&; id.
Ex. I. The certified mail return receipt was returned with the notation liwedable as
addressed” on July 23, 2016eeOzard Decl. Ex. J. The notisent via regular mail was not
returned to the Funds. Ozard Decl. § 17. On June 3, 2016, the Arbitrator sent a Notice of
Hearing to 172 Division Street, Brooklyn, NY, via regular and certified nidilat 18. The
certified mail return receipt was returned with the notation “attempteat known” on July 2,
2016. SeeOzard Decl. Ex. L. On August 8, 2016, the Funds left a voicemail with the phone
number Beshadprovided to the Funds to notify respondent of the upcoming hearing. Ozard
Decl. | B.

Respondent does not argue that these notices were not sent. In fact, respondent confirms
that “Best does have itdfices in the unit in which [the owner’s] family lives at 172 Division
Street” but asserts that “[tlhe mail boxes [at that building] are subject to tampadngail is
sometimes placed in an incect mailbox.” Ostreicher Reply Decfl 15. Respondé¢mlso
argues that notice from the Funds should have been sent to the address listed in the Funds’
internal audit notes as Best’s “mailing addredsl.”y 16; Ozard Decl. Ex. H.

The CBA provides foservice by certified mail, including a provision that “[a] post office
receipt shall be conclusive evidence of proper service if mailed to the adesegsated by the
Employer when it signed the agreement.” CBA at 45. However, “[i]f cadltdr regstered mail
is refused or not picked up, ordinary mail shall be deemed sufficient service pranatads
forwardedto the address of record contained in this agreemdht. The only address for Best
“contained in [thepgreement” is 172 Dision Steet. Id. at 1.

The Arbitrator has already considered this evidence and concluded that Bdsgdipd

sufficient notice of [the August 10, 2016] proceeding and the claims against [ufusA15
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Award at 1. Because sufficiency of the notice is daeiteed by construing the CBA, this court

must defer to the Arbitrata’conclusion.SeeUnited Paperworkers Int'l Union, 484 U.&.36.

Alternatively, indisputed facts show that Best was properly served under the CBA. Both
the Arbitrator and the Funds sent notice of the hearing via both certified and ragillaOzard
Decl. 11 1718. The notice the Funds sent by certified mail was “refused”; the CBA provides
that, in such an event, “ordinary mail shall be deemed suftiservice” as long as it is sent to
the address in the CBA. CBA at 45. Therefore, the notice the Funds sent via reglularlif2
Division Street, the only address given for Best in the CBA, is sufficierten@ieeid. at 1;
Ozard Decl.  18.

Nor canBestclaim a due process violation. Due process requires only that arbitration
notices be “reasonably calculated, under all the circumstances, to appris¢cidteaeses of the
pendency of the action and afford them an opportunity to present their objections.” Yukos

Capital S.A.R.L. v. Samaraneftegaz, 592 F. App’x 8, 11 (2d Cir. 2014) (quoting Jones v.

Flowers 547 U.S. 220, 226 (2006xee als@iangsu Changlong Chems., Co. v. Burlington Bio-

Medical & Sci. Corp.399 F. Supp. 2d 165, 168 (E.D.N.Y. 2005). The disputed notisdg ea

meet this requirement. Respondent will therefore be charged with notice of thelidodm
hearing.

Bestnext argus that the Funds had an obligation to provide the arbitrator with the
affidavits ithad prepared fahe Funds’ auditor.OstreicheDecl. {44. These affidavits asserted
that each undersigned employee had worked fewer than eight hours on the spectie@ualdy(
was therefore entitled to the smaller contribution Best made to the Funds foddlyeskl. at

1 38.

24



Best contends that the Funds’ failure to present the affidavits requires \a@eduse
“the award was procured by corruption, fraud, or undue means” on behalf of the Funds, 9 U.S.C.
8 10(af1). SeeResp.’s Mem. at-8. “[T]he SecondCircuit has not yet articulated a test for

vacating an award on this ground .”. Salzman v. KCD Fin.Inc,, No. 11 Civ. 5865 (DLC),

2011 WL 6778499, at *3 (S.D.N.Y. Dec. 21, 2011). Howeagrarty seeking to vacate an
arbitration award for fraud “nat first show that he could not have discovered it during the

arbitration, else he should have invoked it as a defense at that time.” Karppinen viekarl K

Mach Co., 187 F.2d 32, 35 (2d Cir. 1951¢esalsdSalzman2011 WL 6778499, at *3 (quoting

McCarthy v. Smith Barney Inc., 58 F. Supp. 2d 288, 293 (S.D.N.Y. 1999)). “The purpose of

requiring fraud to be ‘newly discovered’ before vacating an arbitrati@mdaen that ground is
‘to avoid reexamination, by the courts, of credibility matters which eitheddwaue been or
were in fact called into question during the course of the arbitration proceédiBgfiakovic v.

Melohn Prop. Inc, No. 04 Civ. 3694(JMF), 2012 WL 5429438, at *4 (S.D.N.Y. Nov. 7, 2012)

(quotingHakala v. Deutsche Bank A®lo. 01 Civ. 3366(MGC), 2004 WL 1057788, at *3

(S.D.N.Y. May 11, 2004)).

Bestshould have presented the affidavits it created at the August 10, 2016 hearing, of
which it had adequate noticéhave found no case requiriagparty in an arbitratioto present
his absent adversary’s case for hiitherefore, the August 15 Award is confirmed.

D. Attorneys’ Feesand Costs

Finally, the Union and the Funds have requested attorneys’ fees and costs associated with
this action. Pet at 7; Funds’ Mem. at 8-9The CBAprovides that “[u]pon the confirmation of
the arbitrator’'s award, the prevailing party shall, or on any appeal therdfeoentitled to

receive all court costs in each proceeding as well as reasonable counseC&sat 46. The
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CBA further clarifiesthatthe Funds are entitled to attorneys’ fees and costs for any action to
collect delinquent contributiondd. at 3031.

Therefore, the Funds’ motion is granted in full. The Funds are awarded all ydtorne
fees and costs associated with bringing this action. The Union is awarded\atéees and
costsassociated with confirming the November 3 Award. Because neither pegtrailed” in
the motion to confirm the June 7 Award, which was withdrawmgduthe briefingno attorneys’
fees and costs with be awarded with respect to that award.

CONCLUSION
Respondent’s motions to vacate are denied. The November 3 Award and the August 15
Award are confirmed in their entiretyrthe Funds are awarded atteys’ fees and costs
associated with this actionChe Union is awarded attorneys’ fees and costs associated with its

motion to confirm the November 3 Award.

SO ORDERED.
[s/
Allyne R. Ross
United $ates District Judge
Dated: November 23, 2016

Brooklyn, New York
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