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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEWYORK

FLORENCIO ALCANTARA-FLORES, EDIE
ARGENTO BARRERA, ISAIAS HERNANDEZ
ZAPATA, and BENJAMIN JIMENEZ,

individually and on behalf of all othessmilarly MEMORANDUM
situated, AND ORDER
Plaintiffs, 16 CV 3847 (MKB)(RML)
-against

VLAD RESTORATION LTD and VLAD
TOMCZAK, an individual,

Defendants.

LEVY, United States Magistrate Judge:

Plaintiffs Florencio Alcantar&lores, Edie Argento Barrera, Isaldsrnandez
Zapata, and BenjamiimeneZz“plaintiffs”) movefor conditionalcertification. Defendants Vlad
Restoration Ltd. and Vlatlomczak(“defendants”) oppose the motion. Upon review of the
parties’submissionsplaintiffs’ motionfor conditionalcertificationis granted.

BACKGROUND

Plaintiffs' commencedhis action in July 2016, assertingter alia, claimsfor
unpaidovertimewages under the Fair Labor Standards(A€LSA”), 29 U.S.C.8 201, et seq.,
and the New York Labor Law (“NYLL"). $eeCollective ActionComplaint, dated July 5, 2016,
Dkt. No. 1;AmendedCollective Action Complaintdated Sep®1, 2016, Dkt. No. 14.)

Plaintiffs now seek an order conditionally certifying this c@sea collective action pursuant to

! Plaintiff Florencio Alcantardrlores initially brought thisaseindividually and on
behalf of othersimilarly situated. Aramendedtomplaint,filed October 13, 2016, added the
othernamedplaintiffs.
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29 U.S.C. § 216(b) on behalf of a purported classngfloyeesvho sharedtomparablevork
duties and were not adequately compendayedefendants foovertime work. $ee
Memorandunof Law in Support of Plaintiffs’ Motion to Conditionallyertify as a Collective
Action, dated Oct. 27, 2016 (“PldMem.”), Dkt. No. 16, at 2-3.)Plaintiffs additionally request
that the court authorize notice to potential wpplaintiffs. (Id. at 910.) Defendants object on
the ground that twenty-one potentiallective action membersy approximatelytwo-thirds of
defendantsemployeeshave executed release agreemeraiving anyclaimsin this lawsuit.
(SeeDefendants’ Memorandum of Law in Opposition to Plaintiffs’ Motion to Conditionally
Certify as a Collective Action, dated Nov. 15, 2016 (“Def$em.”), Dkt. No. 185, at 2-3, Ex.
A)
DISCUSSION

Under the FLSA, an individuahayfile suit against aemployeron behalf of
himselfand “otheremployeesimilarly situated” who givéconsentin writing” to becomeparty
plaintiffs. 29 U.S.C. § 216(b). The process of seekimgificationof an FLSA collective action

consists of two stages. Jeong WKim v. 511 E. 5th StreebLC, 985 F. Supp. 2d 439, 445

(S.D.N.Y. 2013)see29 U.S.C. § 216(b). At the first stage, the “conakesan initial
determination to send notice to potential mpplaintiffs whomaybe“similarly situated” to the

namedplaintiffs with respect tevhethera FLSA violation has occurred.’Garcia v. Cipotle

Mexican Grill, Inc., No. 16 CV 601, 2018VL 6561302, at *3 (S.D.N.Y. Nov. 4, 2016) (quoting

Myers v. HertzCorp., 624 F.3d 537, 555 (2d Cir. 2010)). “At the second stagdidinet court

will, on a fuller recorddeterminevhether a sa@alled‘collective action’maygo forward by

determiningwhether the plaintiffs who have opted in aréaict ‘similarly situated’ to thenamed



plaintiffs.” Agerbrink v. Model ServicelsLC, No. 14 CV 7841, 201@V/L 406385, at *1

(S.D.N.Y. Feb. 2, 2016) (quotindyers, 624 F.3d at 555)At that point, the district court
typically looks to the “(1) disparate factual agploymensettingsof the individual plaintiffs;
(2) defenses available to defendants which apjoelaeindividual to each plaintiff; and

(3) fairness and procedural considerations counseling fagains{collective action

treatment].” Zivali v. AT&T Mobility, LLC, 784 F. Supp. 2d 456, 460 (S.D.N.Y. 2011)

(alteration inoriginal) (quoting Laroque v. DominoRizza LLC, 557 F. Supp. 2d 346, 352

(E.D.N.Y. 2008)).
The standard at the first stage is not a stringent @flethat is required is a
“modestfactual showing’ based on the ‘pleadings affalavits’ that the putative class

membersvere‘victims of acommonpolicy or plan that violatethe law.” Fernandez v. Sharp

Mgmt. Corp, No. 16 CV 551, 2018VL 5940918, at *2 (S.D.N.Y. Oct. 13, 2016) (quoting

Cardenas v. AAACarting 12 CV 7178, 2018VL 4038593, at *1 (S.D.N.Y. Aug. 9, 20133ke

alsoMentor v.Imperial Parking Sys.Ilnc., 246 F.R.D. 178, 181 (S.D.N.Y. 2007) (“Because

minimal evidence is available” at this early stage of the proceedamgshbecause the court
“retain[s] the ability to reevaluate whether flaintiffs aresimilarly situated,” plaintiff faces a
“relatively lenient evidentiary standard.”). To méas burden, the plaintiff's own declaration

or the declarations of other potential classmbersaresufficient. Trinidad v. Pret a Manger

(USA) Ltd., 962 F. Supp. 2d 545, 557-58 (S.D.N.Y. 2013). Courts pergtedmotionsfor

conditional certification where only one plaintsfibmittedadeclaration.Seee.g, Khamsiriv.

George & Frank’s Japanese Noodle Rest, Mo. 12 CV 265, 2012VL 1981507 at *1

(S.D.N.Y. June 1, 2012). The decision whether to grant a motion for conditional certification of

an FLSA collective action lies within the court’s discretigxuffray v. FEXFL, LLC, No. 15 CV
-3-




9379, 2016/NL 6810863, at *2 (S.D.N.Y. Nov. 16, 2016).

Here, two plaintiffs haveubmittedaffidavits stating thatlefendantgailed to pay
themovertimepremiumwages for hours worked in excess of fquey workweek;furthermore,
the plaintiffs assert that they have personal knowledge of ethgloyees-not namedn the
lawsuit—who were subject to theameunlawful practices.(SeeAffidavit of Florencio
AlcantaraFlores, sworn to Oct. 26, 2016, Dkt. No. 16Affidavit of Edie Barrera, sworn to Oct.
26, 2016, Dkt. No. 16-1.) This is an ade@sitowing® Therefore, plaintiffsmotionto
conditionally certify an FLSA collective action is granted.

Although 29 U.S.C. § 216(b) does not expressly provide for notice to potential

optdin plaintiffs, it is well settled that a court maythorize suchotice. Cohen v. Gerson

LehrmanGrp.,Inc., 686 F. Supp. 2d 317, 331 (S.D.N.Y. 20®e alsdviyers 624 F.3d at

554-55 (district courts have “discretion, in appropricdsestoimplement[§ 216(b)] . . . by
facilitating notice to potential plaintiffsf the pendency of the action and of their opportunity to

opt-in as represented plaintiffs.” (quotiktpffman-La Roche Inc. v. Sperling, 493 U.S. 165,

169 (1989) (alteration in original))*When exercising [theirproaddiscretion to craft
appropriate notices . . ., District Courts consider the overarghiigjesof the collective suit

provisions’and ensure that putative plaintiffs receive ‘accuratetiamely notice concerning

2 Plaintiffs also argue that the general release agreesigntsby the twentyone
employeeseach in consideration of $500, are unenforceable and do not bar conditional
certification. (SeePlaintiffs’ Memorandunof Law in Reply to Defendants’ Opposititm
Plaintiffs’ Motion to Conditionally Certify as a Class Actiatgted Nov. 29, 2016, Dkt. No. 22,
at 6:8.) Whetheror not those releases willtimately preventthe twentyone employeeom
opting into this lawuit, should they choose to do so, is an issue that is not presently before the
court. Defendants have cited no binding or persuasitteority,and the court’s research has
uncovered none, for the proposition that such general releases bar condétaiction.



the pendency of the collective action, so that theyntakeinformeddecisionsabout whether to

participate.”” Bittencourt v. Ferrara Bakery & Cabec., 310 F.R.D. 106, 116 (S.D.N.Y. 2015)

(quotingFasanelli v. Heartland Brewerync., 516 F. Supp. 2d 317, 323 (S.D.N.Y. 2007)).

Notice prevents the “erosion afaimsdue to the running statute lohitations” andpromotes

“judicial economy.” _Hernandez v. Bare Burger Miag., No. 12 CV 7794, 2019/L 3199292, at

*5 (S.D.N.Y. June 25, 2@) (citing Khamsirj 2012WL 1981507, at *1).
Plaintiffs here have provided a proposed notice as weltaasenform. (See
Notice of Pending CollectivAction Lawsuit with theOpportunity to Join (“Notice”), Consent to
Sue (To Have Feder@llaimsHeard in tls Case), Dkt. No. 18:) Notice to potential opi
plaintiffs is appropriate herdDefendantsare directed tproducethe namesjob titles, periods of
employmentjast knownaddressesand last known telephone numbers of prospective plaintiffs
for the three years prior to the date toemplaintwas filed. Defendants shall also post the notice

in a conspicuous non-public location in their place of busingss.e.g, Sanchez v. Salsa Con

Fuego, InG.No.16 CV 473, 2018VL 4533574, at *7 (S.D.N.Y. Aug. 24, 2016).

Finally, plaintiffs ask the court to toll the statute of limitatidoisall potential
optdin plaintiffs until each plaintiff files written consentjmn the lawsuit. (Pls.” Mem. at 13
14.) Equitable tolling is appropriate “only in rare axteptionatircumstancesyhere a
plaintiff has been prevented in somdraordinary way fronexercisinghis rights.” Vasto v.

Credico (USA)LLC, No. 15 CV 9298, 2019/L 2658172, at *16 (S.D.N.Y. May 5, 2016)

(citations ad internal quotatiomarksomitted). Plaintiffs have not presented any such “rare

and exceptional circumstancdsére. Accordingly, plaintiffstequest is denied at this time.



CONCLUSION
For the foregoing reasons, plaintiffeotionfor conditionalcertificationis
granted. Defendants are directed to produce, by February 24, 20a@ntasjob titles, periods
of employmentjast known addresses, and last known telephone numietprospective
plaintiffs for the three years jpito the date theomplaintwasfiled.
SO ORDERED.
Dated: Brooklyn, New York

Febuary2, 2017

/sl
ROBERT M. LEVY
United States Magistrate Judge




