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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LEVON ALEKSANIAN, JAKIR HOSSAIN
andNEW YORK TAXI WORKERSALLIANCE,

Plaintiffs, MEMORANDUM AND ORDER
16€V-4183
- against-

ANDREW CUOMO, GOVERNOR OF THE
STATE OF NEW YORK, THE NEW YORK
STATE DEPARTMENT OHR.ABOR, and
ROBERTA REARDON,asCOMMISSIONER
OF LABOR,

Defendans.

GLASSER, Senior United States District Judge:

Plaintiffs Levon Aleksanian, Jakitossain and the New York Taxi Workers Alliance
(“NYTWA,” together, the “Plaintiffs”), bring claims against New York &&overnor Andrew
Cuomo, the New York State Department of Labor (“DOL”), and Roberta Reardoeva¥ dvk
State Commissioner of Labor (together, the “Defendants”). Rfaiseek declaratory relief
from Defendants’ alleged violations of Title Il of the Social Security {1935, 42 U.S.C.

88 501-504 and 20 C.F.R. § 640.3(a), and the Equal Protection and Due Process clauses of the

United States Constitution. Before the Court is Defendants’ motion to dismiss theiobmpla

which for the reasons indicated herein, is GRANTED. Plaintiffs have also mavad f

extension of time to serve Defendant Cuombatimotion iDENIED as both futile and moot.
BACKGROUND

Overview and Leqgal Framework

Plaintiffs Aleksanian and Hossain (the “Individual Plaintiffs”), are both &rdrivers

for Uber Technologies Inc. (“Uber”) in New York City who purport to bring tase on behalf
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of themselves and other former Uber drivers. ECF 1, Complaint (“Complt.”), at 11 1, 24. They
are both members of the NYTWA, a non-profit membership organization with 19,000 members,
including 5,000Uber driversthat “works to ensure the fair treatment of its member csigad
to promote the dignity of all workers in the taxi, limousine, daglkocar industries in New
York.” Id. at 1 10, 75-76.

Plaintiffs invoke Title 11l of the Social Security Act of 1935, pursuant to wkheh
federal government provides payments to the states to finance the adronistr#teir
unemployment compensation laws. 42 U.S.C. 88 501-504. In what is commonly referred to as
the “when due” clause, that law requires stateseceivingfundingenact lawsgrovidingfor

such methods of administration . . . as are found . . . to be reasonably calculated to
insure full payment of unemployment compensation when due . . .

42 U.S.C. 8§ 503(a)(1peealso20 C.F.R. § 640.3(a) (state laws must provide for “such methods
of administration as will reasonably insure the full payment of unemploymenttseoediigible
claimant with the greatest promptness that is administratively feasible”).

In New York the DOL reliesonthewages reportetb the Statdy employergdo makean
initial determination of whether a claimant is monetarily eligible for unemploymeunrinse
Compilt. atf[f 2 19. Claimants must earn a statutory minimum threshold in wages during their
previous employment to be monetarily eligibld. at § 17.A claimant who believes his wages
were misclassified or improperly reported as earnings of an independénaictar (earnings
which arenot monetarily eligible for unemployment insuranogy provide additional
documentation to the DOL for reconsideratidd. at  19. The DOL investigates that claim to

determine whether the income was actually earned as an employee, and issues a revised



determination of monetary eligibilityld. at  19* The DOLsaysthat it generally takes three to
six weeks for a claimant to receive his first paymbat,that “Independent contractor/off-the-
books payment issues can take more than six weeks to restvat’] 22;seealsoNew York
State Department of Labor, Unplayment Insurance Handbook, at p. 4Haintiffs allege that
Defendants violated the “when due” clause by refusing to adjudicatesrs compensation
claims filed by the Individual Plaintiffs and other former Uber drivers.

Plaintiff Aleksanian

Aleksanian worked aan Uber driver from August 2014 through September 20d.5at
1 41. On September 9, 20 employment with Uber was terminatdd. at Y 47-48.
Aleksanianapplied for unemploymetenefitson September 14, 201%d. at I 49. Two weeks
later, the DOL issued determinatiorthat he hadhot madesufficientwagesto be eligiblefor
unemployment benefitdd. at § 50. TheDOL had not countethe wage$e earnedrom Uber,
because Uber considers its drivers to be independent contractors, not emybhyee$.27.
Aleksaniansubmitted proof of his Ubexarninggo the DOL. Id. at  50. On February 9, 2016,
Aleksanian contacted the DOL to inquire about his claim. The DOLtsagkstill
investigating, and thdfa]ll Uber claims we have are under executive revievd at 1 5658.

Plaintiff Hossain

Hossainworked asan Uber driver from January 2016 to April 2018. at {1 63. On

April 25, 2016, his employment with Uber was terminatktl.at § 67. Hossain applied for

1 After the DOL has established a claimant’s monetary eligibilitypitsiders other statutory
factors such as the claimant’s willingness to work and whether he is pétioking for work,
and therissues a separate decision approving or dgnymemployment insurance. Complt. at
1 20.



unemploymentompensatiomn May 2, 2016.d. at 1 682 On May 12, 2016, the DOL issued a
determinatiorthat he did noimakeenough wages during the relevant time petwoestablish
entitlement to unemployment benefitgl. at § 69. As with Aleksanian, the DOL had not
consideredHossain’swages from Ubeiso he submitted proof of those earnings to the DQ@L..

at 19 6970.

Initiation of this Lawsuit and Subsequent Events

Plaintiffs initiated this lawsuit on July 28, 201 They allegd that Defendants were
refusingto investigate or adjudicate applications for unemployment benefits of allrftlpes
drivers, including the Individual Plaintiffs, in violation of tfedleral “when due” clauseSee
generallyComplt. atf[f 7889. Theyseek(1) an order that Defendants “immediately investigate
and adjudicate Individual Plaintiffs’ and all Uber drivers’ applications anchsl&or
[unemployment insurangéenefits;” (2) a declaratiothat Defendantsactions violatehe Social
Security Act and the Equal Protection and Due Process clauses of the UrtgdsdCStastitution;
and (3) reasonable attorney’s fed¢d. at p. 19.

In August 2016, the DOL issuedlaterminatiorthat Aleksanian had beem employeg
not an independent contractof,Uber, andthereforehis wages frontJber counted towards his
eligibility for unemployment compensation. ECF 16, Affidavit of Thomas Neumann (“Neumann

Aff.”), at 1 32 In SeptembeR016, the DOL issueddeterminatiorthat Hossain had also

2 The Complaint isnconsistent regardinipe dates during which Hossain worked for Uber and
applied for benefits. Ktates that he was a driver for Uber between January and Abgi] 20

Compilt. at § 63, but then alleges that he was terminated by Uber and applied for unemployment
benefits in April and May, 201%espectively.ld. at 11 6768. The parties’ papers reflettie

same inconsistency. The Court assumes that the references to the year 20&E@reand

actually intended to read 2016, as reflected herein.

3 The DOL also determined that Aleksanian was disqualified from recaiviegployment
compensation on other grounds. ECF 16, Neumann Aff., at | 3.
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performed servicefor Uberasan employeavhich counédtowards his eligibility for
unemployment compensatioid. at § 4. Later that monthiHossain waspprovedo receive
unemployment benefits based on his wages from Uler.
LEGAL STANDARD
Defendants move to dismidse Complainpursuant to Fed. R. Civ. P. § 12(b)(1),
alleging that the Court lacks subject matter jurisdictieer this case“A case is properly
dismissed for lack of subject matter jurisdiction unidate 12()(1) when the district court lacks

the statutory or constitutional power to adjudicate Méakarova v. United State201 F.3d 110,

113 (2d Cir.2000). In resolving a 12(b) motion to dismiss, a district court “may refer to
evidence outside the pleadingdd.

Section 2 of Article 11l of the Constitutiogrants judicial power to the federal courts to
adjudicate certain “cases” and “controversieorder to “identify those disputes which are
appropriately resolved through the judicial process,” the doctrine of standing réarains

essential and unchanging part of theesa-controversy requirement.”_Lujan v. Defenders of

Wildlife, 504 U.S. 555, 560 (1992). A party invoking federal jurisdiction bears the burden of
establising the three elemes of standing: (1) plaintiff has suffered an injury in fact that is
concrete and particularized, (2) there is a causal connection between the injiry emduct
complained of, and {3t is likely that the injury will be redressed by a favorable denis|d. at
560-61.
The mootness doctrine works in tandem with standing to “ensure]] that the occasion for

judicial resolution established by standing persists throughout the life of @ittdwsmador v.
Andrews 655 F.3d 89, 99 (2d Cir. 2011A cas is moot when the issues presented are no

longer “live.” Already, LLC v. Nike, Inc., 133 S.Ct. 721, 726 (2013). In other words, whien *




can be said with assurance that there is no reasonable expectation thagelevadlation will
recur, [and] inerim relief or events have completely and irrevocably eradicated the effects of the

alleged violation.” Associated Gen. Contractors of Conn. v. City of New Ha4#rF.3d 62,

66—-67 (2d Cir. 1994(quotingCounty of Los Angeles v. David40 U.S. 625, 631 (1979)

DISCUSSION

A. Defendants’ Motion to Dismiss

1. The Individual Plaintiffs’ Claims are Moot

After this case was filed)efendants adjudicatete Individual Plaintiffs’ unemployment
insurance applicationshe DOL determined thalhey were paid as employees by Uber, making
themeligible for unemployment compensation, and issued rediseminations to that effect
This is the sae relief the Complaint seekés a result,lte Individual Plaintiffs are no longer
suffering “an actial injury traceable to the defendant and likely to be redressadavorable

judicial decisior’, Bank v. Caribbean Cruise, Inc., 606 F.App’x 28, 29 (2d Cir. 2015) (etern

citations omitted)and it is therefore “impossible for [the C]ototgrant ag effectual relief

whatever to the prevailing partyKnox v. Serv. Employees Int'l Union, Local 1000, 567 U.S.

298, 307 (2012finternal citations omittegeealsoOguniji v. Kerry, No. 132V-1208, 2016

WL 4487745, at *2 (E.D.N.Y. Aug. 25, 2016)ationseekingan order directing adjudicatiaf
plaintiff's passport applicatiowas moot because the application was adjudicated while the case
was pendiny

Plaintiffsinvoke the voluntary cessation doctrine, which holds thatéfendantannot
automatically moot a case simply by ending its unlawful conduct onc€e’ saédady, LLC,

568 U.S. at 91seealsoFriends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOQC), Inc., 528 U.S.

167, 189 (2000). A&ase is mooafter a defendantoluntarily discontinues challenged conduct



only if “(1) it can be said with assurance thatréhis no reasonable expectatibat the alleged
violation will recurand(2) interim relief or events have completely and irrevocably eradicated

the effects othe alleged violation.”Am. Freedom Def. Initiative v. Metro. Transp. Auth., 815

F.3d 105, 109 (2d Cir. 2016nternal quotations omittedPlaintiffs argue thaDefendants have
not demonstratetihat “the DOL has stopped the practice of putting Wreers’
[unemployment] claims on hold,” and Defendants could one day “resume the practiceI7ECF
Opposition, at pp. 8 Plaintiffsalsocontend thathe Individual Plaintiffscould one dayesume
working for Uber,seek unemployment compensatagan and be faced with a delay in
adjudication of their claimsld. at p.9.

The violation complained of Befendantsrefusalto adjudicate the Individual Plaintiffs’
unemployment compensation claimsor Befendantdo repeat thatiolation against the
Individual Plaintiffs the Individual Plaintiffs must resume working for Uber, havé the
employment terminated, apply for unemployment benefitsaarait DOL’'s adjudication of their
claimsfor a period of time they deem unacceptabtas lnreasonable to expect that such a
remote chain of eventgill occur Additionally, the DOL’s adjudication d@ghe Individual
Plaintiffs’ applications has completely eradicated the effects of the allégation. There is no
“ongoing harm from or lingering efttof” the DOL'’s failure to timely adjudicatide Individual

Plaintiffs’ claims. Am. Freedom Def. Initiative815 F.3dat 110.

As for Plaintiffs’ purported representationaf former Uber driversPlaintiffs have not
pleackda class action or attemptelhss certification, ndnave theydentifiedany former Uber
drivers who are awaiting adjudication of their claims and on whose behalf this tmeaght.
SeegenerallyComplt. The voluntary cessation doctrine does not “allthwg]plaintifs] to rely

on theories of Article Il injury that would fail to establish standing in thet ptace’. Already,



LLC, 568 U.S. at 96The Court is not awaref anyindividual who iscurrentlysuffering or is

likely to suffer,an injury sufficient to confer standingeeSection 2infra; seealsoCity of Los

Angeles v. Lyons461 U.S. 95, 105-06 (1983T.he Individual Plaintiffs’ claims aréno longer

embedded in any actual controversy aljthdir] particular legal rights.”_Alvarez v. SmjtB58

U.S. 87, 93 (2009keealsoAlready, LLC 568 U.S. at 91. They are dismissed as moot.

2. The NYTWA Lacks Standing

An organizational plaintiff suing on its own behalf “must independently satisfy the

requirements of Article 11l standing.Knife Rights, Inc. v. Vance802 F.3d 377, 388 (2d Cir.

2015). The NYTWA contendst hassuffered an injury in factdrause itiverts“considerable
resources and timebd counselingts members who are former Uber drivers about their “rights
and remedies in gards to [unemployment insurance].” ECF 18, Affidavit of Bhairavi Desai, at
1 5. Besideghe IndividualPlaintiffs, the NYTWA says it has represented five former Uber
drivers seeking adjudication of their unemployment insurance clddanat 11 2, 7. The only
such member specifically identified is Jeffrey Shepherd, who applied for ungmgiobenefits
on July 18, 2016 and whose claim the DOL adjudicated on October 7, RDES . 7.

“Even assuming that such expenditures perceptighaired [the NYTWA's] activities,
they at best demonstratastinjury.” Knife Rights, 802 F.3d at 387. The NYTWA does not
identify any former Uber driver @nticipates, or is currentlassistingvho is applying for or
awaiting a determination from the DOMhile the NYTWA may have suffered a pagury
sufficient to confer standing for compensatdamages, it has not alleged‘imjury that can be
redressed through the prospective declaraadyinjunctive relief sought in this actidnld.; see

alsoMcCormick ex rel. McCormick v. Sch. Dist. of Mamaroneck, 370 F.3d 275, 284 (2d Cir.

2004) (“A plaintiff seeking injunctive or declaratory relief cannot rely on jpgsry to satisfy



the injury requirement but must show a likelihood that he omglhbe injured in the future.”
(internal citation omitted) Lyons,461 U.S. at 105-06Withoutevidence thatanticipated
expenditures and ensg harm to [its] activities is certainly impendindghife Rights 803 F.3d
at 389, theNYTWA lacks standing to assert its claims.
B. Motion for an Extension of Time to Serve Defendant Cuomo

In their motion to dismiss, Defendants indicated that Governor Cuomo was imyproper
served in this lawsuit and that this Court therefore lacks personal juriadietss him. ECF 15,
Memo. of Law, at p. 1 n. 1Plaintiffs then moedfor an extension of time teerveCuomao.
ECF 26 Plaintiffs’ claimsagainst Cuomare identical to those asserted against the other
defendants, anfail for the samegasons.Their motion is denied as bofhtile and moot.

CONCLUSION
For the foregoing reasons, Defendants’ motmdismiss is granted in its entirety.

Plaintiffs’ motion for an extension of time to serve Defendant Cuomo is denied.

SO ORDERED.
Dated: Brooklyn, New York
July 6, 2017
/sl
I. Leo Glasser



