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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

TIC PARK CENTRE 9, LLC : 16-CV-4302(ARR)(JO)

Plaintiff, : NOT FOR ELECTRONIC
: OR PRINT PUBLICATION

-against
OPINION & ORDER

MARK JOSEPH WOJNAR; PATRICIA A. WOJNAR,;
MICHAEL MANUEL CABOT,; CATHERINE CABOT; :
JASON M. KRAUS; JEFFREY K. MILLER; MARINER :
PROPERTY MANAGEMENT SERVICES, LLC; WTK :
REALTY, LLC; PARK CENTRE MEDBSUITES, LLC; X
GARDENS MEDSUITES, LLC; MEDICAL PRACTICE
OPERATIONS, INC.; ABC CORPORATION; XYZ
LIMITED LIABILITY COMPANY; JOHN DOE; AND
MARY ROE,

Defendant.

ROSS, United States District Judge:

Plaintiff TIC Park Centre 9, LLC, alleges that defendants defrauded (laints$
investment in the Mariner Park Centre, locateiliami, Florida, (the “Property”). Before the
court arethe following motions(1) Motion to Dismiss and Compel Arbitrati by pro-se
defendant Mark Wojnar (“Wojnar”), ECF #8, joined jmpo-se defendanieffrey K. Miller
(“Miller”) , seeECF #13! (2) Wojnar’s Motion for Extension of Time, ECF #27; anjIN®tion
to Dismiss for Improper Venue or, Alternatively, Motion to Tsfam, by defendants Michael

Manuel Cabo{“Cabot”), Catherine Cabot, Mariner Property Management Services, (the,

! Defendants Park Centre M@&iites, LLGC Gardens Me¢Buites, LLC,andMedicd
Practice Operations, Inc., also attempted to join this motion through a proge3ieECF
#13. However, “a limited liability company . . . may appear in federal court lordygh a
licensed attorney.’Lattanzio v. COMTA, 481 F.3d 137, 140 (2d Cir. 2007). Therefore, these
defendants are naddressecth this opinion and order.
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“Property Manager’)and WTK Realty, LLC, ECF #10, joined pyo-sedefendant Jason Kraus,
seeECF #12. (Cabot, Catherine Cabot, the Property Manager, WTK Realty, LLC, and Jason
Kraus are hereinafter the “Cabot Defendants.”)

For the reasons that follow, tapntWojnar and Miller'smotion to compel arbitratigrand
stay proceedings with respect to theseatelants pending arbitratioandl grantthe Cabot
Defendantsimotion to transfer to the Southern District of Florida, dadyas moot these
defendantsimotionto dismss for improper venue. | also deny without prejudice the Cabot
Defendantstequest for #iorneys’ fees and costs and deny as moot Wojnar’'s motion for
extension of time.

BACKGROUND

The following facts are alleged in the ComplalB€CF #1.and takeras true for the
purposes of theseotiors. In 2006 and 2007, defendants Wojnar and Qalaoketedenant-in-
common (“TIC”) interests in the Property to private investors. Corffi{#3234.

Approximately thirty investors, cluding plaintiff, purchased these interedis. § 34, 49.
Wojnar and Cabatetained a one percenltC sharen the Preertythrough an entityMariner
Park Centre H, LLC (“Mariner H”)Id. { 37. Wojnar and Cabot are “the owners and alter egos”
of various entities at issue here, including Mariner H and the Property Mandg®ri1.
A. The Agreements

Upon purchasing a TIC interest, all TIC Owners, including Mariner H, sidreed t
Tenants in Common Agreement, ECF #8-1 (fhkC*Agreement”) Compl. 9 41. Thmost
relevant preisions to this dispute are excerpted below:

2.1 Management AgreementConcurrently with the acquisition of the Project, the

Tenants in Common will enter into a Property and Asset Management Agreement

(the ‘Management Agreement’) with Mariner Property Management Services,
LLC, a Delaware limited liability company (‘Property Manager'. .




5.1 Negotiation and Termsn accordance with the Management Agreement, the
Property Manager shall be entitled to seek and negotiate terms of (a) permanent
and other financing for the Project, including Loans, (b) the sale or exchange of
the Project (or portions thereof) to thipasty purchasers (a “Sale”) and (c) any
lease or rdease of all or any portion of the Project. All of the items described in
(@), (b) and (c) shall require the unanimous approval of the Tenants in Common,
which approval shall be as set forth in Section 2.2y such written request

from the Property Manager for such approval shall be accomplished by a copy of
a bona fide offer to purchase in the case of a proposed Sale, a loan commitment
letter in the case of a proposed mortgage or a summary of all wiatieeial terms

of any proposed lease.

10.3Entire Agreement This Agreement, together with the Management
Agreement, constitutes tiemtire agreement between theta hereto pertaining
to the subject matter hereof and all prior and contemporanecenagnts,
representations, negotiations and understandings of the parties hereto, oral or
written, are hereby superseded and merged herein.

10.5 Venue Any action relating to or arising out of this Agreement shall be
brought only in a court of competent jurisdiction located in Palm Beach County,
Florida.

10.6Binding Arbitration Any controversy between the parties hereto arising out

of or related to this Agreement or the breach thereof or an investment in the tenant
in common interests in the Project shall be settled by arbitration in Palm Beach
County, Florida, in accordance with the rules of the American Arbitration
Association, and judgment entered upon the reward rendered may be enforced by
appropriate judicial action. . . .

10.17Third Party Beneficiary. The Tenants in Common each agree that Mariner
Asset Management, LLC, and its affiliates and assigns shall be third party
beneficiaries of this Agreement.

In addition, Sectios 2.2and 2.3detail procedures for the TIC owners to consent to various types
of actions.
TheProperty Asset Management Agreemeridecl. of Edward P. She&xh. 1, ECF #23
(the “PAMA”) was originally signed by Mariner Park Centre S, LMayiner H and the
Property Manager. It was subsequently signed by all TIC owners. Compl. Y 41-420sthe m

relevant provisions to this dispute are excerpted below:



1.2.1 Consent of the Tenants in Common. The consent of the Tenants in
Common shall be as set forth in Sections 2.2 and 2.3 of the Tenants in Common
Agreement.

2.6.2 The Property Manager shall use commercially reasonable efforts to obtai
tenants for all leasable space in the Project and to renew leases and rental
agreements (collectively, “Leases”) as provided herein. The Property Manager
shall havethe authority to negotiate new and renewal Leases on behalf of the
Tenants in Common and to execute and deliver on behalf of the Tenants in
Common any Leases that are approved by the Tenants in Common pursuant to
Section 2.2 of the Tenants in Common Agreement. In connection with its leasing
efforts, the Property Manager may advertise the Project for lease.

2.6.3 The Property Manager shall not, without the prior written approval of the
Tenants in Common, give free rental or discowntental concessiorie any

employees, officers or shareholders of the Property Manager or anjaied te

such employees, officers, or shareholders unless such discounts or concessions are
in lieu of salaries or other benefits to which they would be contractually dntitle

The Property Manager shall not lease any space in the Project itself or fo any o

its affiliates or subsidiaries.

2.7 Collection of Rents and Other Income. Unless otherwise required by any
Loan Documents affecting the Project, the Property Managdirtsh all tenants

and shall use its commercially reasonable efforts to collect all rents and other
charges due and payable from any tenants and or from others for services
provided in connection with the Project. The Property Manager shall deposit all
monies so collected in the Operating Account (as defined in Section 6.1). The
Property Manager shall allocate all income, revenue and expenses from the
Project to the Tenants in Common as set forth in the Tenants in Common
Agreement.

10.1Termination bythe Tenants in CommorThis Agreement shall terminate on
December 31, 2050; provided, however, that this Agreement shall terminate on
December 312006 and each anniversary of such date unless all of the Tenants in
Common consent to the extension of this Agreement pursuant to Section 1.2.1.

13.6Venue. Any action relating to or arising out of this Agreement shall be
brought only in a court of competent jurisdiction located in Miami, Florida.

The PAMA does not include an arbitration clause.
B. Defendants’ Alleged Scheme
Plaintiff alleges thatlefendants defrauded plaintiffs by pocketing monies paid by the TIC

owners for construction projects, the Property’s mortgage loan, and other exgdn§§%3



71-74. Wojnar and Cabot also paid around $160,000 in brokerage commissions from the
Property’s income to defendant WTK Realty, LLC, controlbgdheir wives, defendants Patricia
A. Wojnar and Catherine Cabot, in violation of the TIC Agreement and PAMIAYY121-214.

Defendants furthedefrauded plaintiff by signing leases with affiliates at less than market
value, allowing the affiliateto sublease the Property at market value, and pocketing the
difference. For example, in October 2010, Wojnar and Gabded the TIC owners a “term
sheet” for a tetryear lease of part of the propertydefendanPark Centrévled Suites LLC
(“Park Centre”) for approximately $10,000 per montid. I 84. Unknown to plaintiff, and in
violation of thePAMA, Park Centrevasowned by defendant Miller, an associate of Wdgmar
Id. 1120-22, 89, 102. Also unknown to plaintiff, and in violation of the TIC Agreementraend
PAMA, Wojnar had already signed this lease on July 15, 2010, and on the saRw@ld@gntre
signed a sublease with a tenant who would pay $17,625 per mdnff{] 85, 88, 90, 102, 104.
Miller, Wojnar and Cabopocketed the differencdd. 1 85, 107. Defendants duplicated this
scheme withanother part of the Property in 201d. 1 110-120.

OnOctober 12, 201Ghe Property Manager resigniesl obligations under the PAMA,
effective December 31, 2010d. 154. The TIC owners subsequently declined to renew the
PAMA, effectively firing the Property Manageld. § 56. Despite being terminated as property
manager, Wojnar and Cabot (under the auspices of the Property Manager) contimlledtto ¢
the Property’s rents and other contributions from the TIC owners, which they pbckister
than use on Property expenses, such as the mortighdg 5758, 60, 77-78, 109, 139-140.

The TIC owners selected a new property manager, Midgard, to begin managing the
property in April 2011.1d.  63. Mariner H withheld consent to the new property man&gs.

id. T 64. Wojnar and Cabot interfered with the new management, including by ageeftiGg



owners, tenants and others that Midgard was not the lawful mandg#§r63 68.
Shortly after becoming the property manager, Midgard filed an eviction ag@imsa

ParkCentre for failure to pay renMidgard Management, Inc., et al. v. Park Centre Med-Suites,

LLC, etal, 114 So0.3d 302, 305 (Fla. Dist. Ct. App. 2013), Compl. ExhCF#lL-1. In that

suit, Park Centre alleged that Midgard had no standihging this actiorbecause it dighot
have the unanimous consent required by the TIC Agreeimaist as property manageld.
Thebank foreclosed on the Property in September 2014. Compl. Ml&ntiff filed this
action on August 2, 2016, alleging the following causes of action: fraud, negligent
misrepresemdtion, fraud by inducement, fraudulent concealment, aiding and abetting fraud,
tortious interference with mortgage contract, theft and conversion, civil caogpbreach of
fiduciary duty, aiding and abetting breach of fiduciary duty, and unjust enrichment.
DISCUSSION
In considering a motion to dismiss made pursuafetteraRule of Civil Procedure
12(b)(6), the court must accept all factual allegations in the complaint asttuaust also draw

all reasonable inferences in favor of the plaintiff. Erickson v. Pardus, 551 U.S. 89, 94 (2007)

(per curiam)Lundy v. Catholic Health System of Long Island Inc., 711 F.3d 106, 113 (2nd Cir.

2013). The complaint's allegations, however, “must be enough to raise a rigtéftabelie the

speculative level.”Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).

“When determining theufficiency ofplaintiff’s claimfor Rule 12(b)(6) purposes,
consideration is limited to the factual allegations in plaintiffs’ [] complaint, whieltaacepted
as trueto documents attached to the complaint as an exhibit or incorporated into it byaeferen
to matters of which judicial notice may be taken, or to documents either in fgadi$session

or of which plaintiffs had knowledge and relied on in bringing.’sWBrass v. Am. Film Techs.,




Inc., 987 F.2d 142, 150 (2d Cir. 1993) (citations omittedg alsd. Meyer Pincus & Assocs.,

P.C. v. Oppenheimer & Co., 936 F.2d 759, 762 (2d Cir. 1991) (holding that district courts may

consider documents submitted by a defendant on a motion to dismiss if the documents are
explicitly relied upon in and integrab the plaintiff's complaint).

None of the contracts at issue were attatchdbe canplaint. However, all are
incorporated by reference and relied upon to sutbstte plaintiffs’ claims SeeCompl. Y 41-
42. Therefore, on these motions, | consider traptaint, the TIC Agreemenhd thePAMA.

A. Motion to Dismiss and Compel Arbitration

Defendant Wojnamoved to dismiss this action and compel arbitration. ECF #8.
Defendant Millefjoined this motion. ECF #13. For the reasons that follow, arbitration is
compelledwith regardto thesetwo defendants.

There is no dispute that the TIC Agreement included a valid arbitration clausevétow
plaintiff argues thatthe claims in this case do not depend in any way on the existence or terms
of the TIC Agreement and are therefore not subject to its arbitration claRise.Mem of Law
Oppn. to Mot to Dismiss and Compel ArbitratipBCF#22(“Pl.’s FirstMem.”), at 8. Instead,
plaintiff contends that its claims arise solely under the PAMAat 3. In other wordplaintiff
argues,[w]hile plaintiff agreed to arbitrate disputes with the other TICs, pldidid not agree
to arbitrate unrelated disputes arising out of the rendition of property managemegssfrom

Wojnar’s other companies.ld. at 8. Raintiff alsoargues that Wojnar is not entitled to compel

2 The following analysis would also apply to the Cabot Defendants. Howevs, the
defendants did not move to compel arbitration, opting instead to move to tthest&ims
against them ECF #10, 12. A court will not emfce an arbitration agreement wheath parties
have chsen not to compel arbitrationCf. PPG Industries, Inc. v. Webster Auto Parts, Inc., 128
F.3d 103 (2d Cir. 1997) (explaining circumstances under which a party may waive right to
arbitration). Therefore, the Cabot Defendants’ motion to transfer is addresadat § B.
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arbitration as a non-signatory to the TIC Agreemédtat 911. (Miller is also a norsignatory
to the TIC Agreemat.)

“To determine whether a particular dispute falls within the scope of an agreeme
arbitration clause. . a court shoulffirst] classify the particular clause as either broad or

narrow.” Louis Dreyfus Negoce S.A. v. Blystad Shipping & Tradihmgg., 252F.3d 218, 224

(2d Cir. 2001). “When parties use expansive language in drafting an arbitration clause,
presumably they intend all issues that ‘touch matters’ within the main agreement to be

arbitrated.” Id. at 225 (citingGenescolnc. v. T. Kakiuchi & Co., Ltd., 815 F.2d 840, 846 (2d.

Cir. 1987). The strong federal policy in favor of arbitration requires courts to “compel
arbitration unless it may be said with positive assurance that the arbitration islaos

susceptible of an interpretation that covers the asserted dispute.” Collins &iimads. Co.

v. Bldg. Sys., Inc., 58 F.3d 16, 19 (2d Cir. 199%¢ alsdviosesH. Cone Mem’| Hosp. V.

Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983) (“[A]ny doubts concerning the scope of

arbitrable issues should be resolved in favor of arbitration.”).
“[A]n arbitration clause in one agreement may apply to other, closely related

agreements.’”Jalee Consulting Grp., Inc. v. XenoOne, Inc., 908 F. Supp. 2d 387, 400 (S.D.N.Y.

2012). “[W]here, as here, the question is whether the arbitration clause in one cboultt s
govern a claim alleging breach of a different contract, the Second Circuistenriyi has asked
whether the claim requires construction of the contract that contains ttratambiclause or

otherwise implicates the parties’ rights and obligations under that cohthMicant Americas

Energy Marketing LP v. 1st Rochdale Coop. Grp., Ltd., 363 F. Supp. 2d 679, 682 (S.D.N.Y.
2005).

Here, the arbitration clause, which applie§[&ny controversy between the parties



hereto arising out of or related to this Agreement or the breach thereof or simientin the
tenant in common interests in the project,” TIC Agreement 8§ 10.6, is plainly broad in scope.
SeeCollins, 58 F.3d at 18 ([4]ny . . . controversy arising oaf or related to this agreemept”
Jalee 908 F. Supp. 2d at 400/&]ny . . . controversy . . . which may arise . . . out of or in
relation to or in connection with this Agreement,” emphasis in origiriljhe [TIC]

Agreement’s arbitration clause sufficiently broad to trigger the presumption of arbitrability for
collateral agreements.” JaJé&¥8 F. Supp. 2d at 400.

Contrary to plaintiff’'s representatiommany of its claims clearly “implicafeissues of
contract construction or the parties’ rights and obligations under [the TICrAgnee” I1d. The
PAMA, which plaintiff agrees is at issue in this dispute, Pl.’s lsin. at 3, references the TIC
Agreement at leastinetimes. SeePAMA 111.2.1; 1.2.2; 2.5.1; 2.5.4; 2.6.2; 2.7; 13.1; 14.1,
14.2. The TIC Agreement also repeatedly notes its close relationshiphgBAMA. Seee.q,
TIC Agreement § 2.1 (“Concurrently with the acquisition of the Project, the Tenants in@omm
will enter into a Property and Asset Management Agreement (the ‘Managagreement’)
with MarinerProperty Management Services, LLC.”); § 10.3 (“This Agreentegg&ther with
the Management Agreemegtnstitutes the entire agreement. ; 1.10.17 (“The Tenants in
Common each agree that Mariner Asset Management, LLC, and its affilidtassagns shicbe
third party beneficiaries of this Agreement.”).

A core part of the dispute is whether defendants acted wrongly in approving leases
without the TIC owner’s consen§eeCompl. 1 90, 98, 104, 114, 118. The PAMA provision
requiring such consent relies on the TIC Agreement to explain the procedure for gltainin
SeePAMA 1 2.6.2. Therefore, in order to determine whether defendants violated the PAMA, a

court would have to determine if they followed the procedures in the TIC AgreeRiamnttiff's



allegations also center on whetliee Property Managemproperly continued to act as property
manager after December 31, 2010. Compl. 11 64-65, 68, 149. This questioantooly be
answered by construing the consent provision in the TIC AgreengegPAMA 11 2.7, 10.1.

See alsMidgard, 114 So0.3d 302 (analyzing whether new management had standing to pursue

eviction by construing TIC Agreement’s consent requirgs)ed. Snyder v. Wells Fargo Bank,

N.A., No. 11€v-4496, 2011 WL 6382707, at *4 (S.D.N.Y. Dec. 19. 2011) (refusing to extend
arbitration clause to cover dispute arising under a second contract where tig® pghts
under each contract can be futignsidered on their own without regard to the other contract”).
Plaintiff's brief includes a list of allegations thahen “compared with the terms of the
PAMA, show that the two are inextricably linked.” BFEirstMem. at 5. One example given is
that “Wojnar and Cabot continued to collect the Property’s rents, keep the rents aitg secur
deposits for themselves, and not pay the Property’s mortgage loan or other explense€”
(quoting Compl. 1 57). This allegation is compared with the obligation under the PAMA to
“deposit all monies [collected as rents] in the Operating Account . . . [and] ell@tatcome,
revenue and expense from the Project to the Tenants in Cafmidoquoting PAMA § 2.7).
But plaintiff's brief misleadingly cuts off the rest of the quotation: “The Prgpdidnager shall
allocate all income, revenue and expenses from the Project to the Tenants inorCmseh

forth in the Tenantsin Common Agreement.” PAMA { 2.7 (emphasis addeg)See also

Compl. § 204 (“Wojnar and Cabot owed contractual and fiduciary duties abide by the TIC

Agreement). Because the two agreements are so closely linked, it is aperopeiend the

3 “The Court is not bound by [plainitff's] char@eizations of its legal claims, but instead
must look to the factual allegations underlying those claims to determine whethtlthethin
the scope of the [arbitration] clause/ermont Pure Holdings, Ltd. v. Descartes Sys. Grp., Inc.,
140 F. Supp. 2d 331, 335 (D.Vt. 2001) (citidgnescp815 F.2d at 846).
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arbitration clause from the TIC Agreement to cows tispute.

The inquiry does not end here, however, because WojnaMidad arenot signataesto
the arbitration agreemetitey seeko enforce. “Where a nesignatory to an arbitration
agreement seeks to enforce it against a signatory, the Court must undertakal aevaeef of
the relationship among the parties, the contracts they signed and the isshad #résen among
them.” Jaleg908 F. Supp. 2d at 400-01 (internal quotations and alterations removed) (citing

JLM Indus., Inc. v. StolNielsen, S.A., 387 F.3d 163, 177 (2d Cir. 2004)). A signatory is

estopped from denying that certain issues should be arbitrated when “thehssuassignatory

is seeking to resolve in arbitration are intertwined with the agreement trestttipped partiias
signed.” JLM, 387 F.3d at 177. The Second Circuit has applied estoppel in cases where “the
non-signatory party asserting estoppel has had some santpairaterelationship to a signatory
party ... [i.e.,] subsidiaries, affiliates, agents, atgorelated business entitiedRoss v. Am.
Express Co., 547 F.3d 137, 144 (2d Cir. 20@8)phasis in original)

As discussed above, the issues WojnarMilier seek to arbitrate are “intertwined with”
the TIC Agreement. Furthermore, thenplaint clearly establishes thithe defendats are so
closely related as to “justif[y] @onclusion that the party which agreed to arbitrate with another
entity should be stopped from denying an obligation to arbitrate a similar displutéev

adverary which is not a party to the arbitration agreenieSibkol Holdings, Inc. v. BMB

4 Plaintiff argues that the court maptenforce the arbitration agreement based on
estoppel because Wojnar did not raise it in his motion. Pl.’s.NMe89. However, courts in
this circuit“liberally construf pleadings and briefs submitted by prdisgants, reading such
submissions to raise the strongest arguments they suggest.” Angulo v. Ngss@ E. Supp.
3d 541, 548 (E.D.N.Y. 2015) (quotigertin v. United State478 F.3d 489, 491 (2d Cir.2007)
Here, Wojnar notes that he is a manager of each of the “Mariner EntitiesdimgcMariner H,
a signatory of the TIC Agreement, and the Property Managsgnatory of the PAMA. Def.’s
Mot. to Dismiss and Compel ArbitratipECF#8, at 3. Raising the interrelatedness of these
signatoriess sufficient tosuggest an estoppel argument.
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Munai, Inc, 542 F.3d 354, 359 (2d Cir. 2008)Seg e.g, Compl. T 12 (“Wojnar and Cabot

operated the Mariner Entities . . . as a single economic enterprise.”); &fihingl“Mariner
Entities” to includeProperty Manager and Mariner;H) 104 (“Miller [was] Mariner’s
affiliate”); 1 105 (“Park Centre has no existence independent of Miller”); 107 (defendant
Medical Practice Operations, Inc. wasned by Miller); § 113 (“Mier signed the Garden Lease
purportedly on behalf of an entity known as Gardens Beites, LLC; that entity did not exist,
however, meaning that Miller signed the Gardens Lease in his personatycgpatherefore
plaintiff is estopped from claiming the arbitration agreement in the TIC Agreement does not
apply. Wojnar andiller may enforce té arbitrationprovision.

Where a suit presents “any issue referable to arbitration under an agreemsetig,”
the court “shalbn application of onefdhe parties stay the trial of the action until such
arbitration has been had in accordance with the terms of the agreement.” 9 U.S.C. 8)3is A st

mandatory; the court has no discretidfatz v. Cellco Pship, 794 F.3d 341, 345 (2d Cir. 2015

cert.denied, 136 S. Ct. 596 (2015}laims against Wojnar and Millare severed and stayed
pending arbitratio. Because | grant Wojnar’s motion to compel arbitration, | deny as moot his
motion for an extension of time to reply in support of this motion or answer the com@@amt.
ECF #7.

B. Motion to Dismiss or Transfer Venue

® Indeed, plaintiffs do not dispute this pointtheir brief. Pl.’s First Memat 910.

® The court declines to decide whether any afriff's claims against Wojnaand Miller
arenot subject to arbitration. That task is properly left to the arbitrator. Dodaeddi of
Paramus v. United Welfare Fund, Welfare Div., Noc¥1379, 2011 WL 4356373, at *7
(E.D.N.Y. Sept. 16, 2011) (“If the [arbitration] clause is ‘broad’, a court genetadiyld compel
arbitration and permit the arbitrator to decide whether the dispute falls withanltit@tion
clause.”(citing Prudential Lines, Inc. v. Exxon Corp., 704 F.2d 59, 64 (2d Cir. 1983))).

12



Though not seeking to arbitrateeiCabotDefendarg moved to dismiss or transfer the
case because venue is improged forum selection clauses in the TIC Agreement and PAMA
require this controversy to be litigated in the Southern District of Floridé&: #0; ECF #12.
The Cabot Defendants also request attorneys’ fees and costs incurred in brisgimotidm
under the contractdd. Forthe reasons that followcbnclude that forum selection clauses in
the TIC Agreement and the PAMAandatdransfer to the Southern District of FloridBecause
| grant the motion to transfer, | do not reach whether venue is proper in this distradty, F
deny the request for attorneys’ fees and costs.

a. The forum selection clauses mandate transfer.

The Second Circuit has provided a four-part inquiry that courts must undertake in
determining whether to dismiss a claim based on a forum selection clause:

The first inquiry is whether the clause was reasonably communicated totthe par

resisting enforcement. The second step requires [the court] to classtiatise

as mandatory or permissive, i.e., to decide whether the parties are required to

bring any dispute to the designated forum or simply permitted to do so. Part three

asks whether the claims and parties involved in the suit are subject to the forum
selection clause.

If the forum clause was communicated to the resisting party, has mandatory force

ard covers the claims and parties involved in the dispute, it is presumptively

enforceable. The fourth, and final, step is to ascertain whether the regatiyng

has rebutted the presumption of enforceability by making a sufficiently strong

showing th&“enforcement would be unreasonable or unjust, or that the clause

was invalid for such reasons as fraud or overreaching.”

Phillips v. Audio Active, Ltd., 494 F.3d 378, 383-84 (2d Cir. 2007) (quoting M/S Bremen v.

Zapata OffShore Co., 407 U.S. 1, 15 (197®)itations omitted)seealsoGlobal Seafood Inc. v.

Bantry Bay Mussels Ltd659 F.3d 221, 224 (2d Cir. 2011).

Applying the fourpart test here, it is clear that hfoeeum selectiorclauses must be

enforced. The forum selection clauses were clearly commuedt& plaintiff in the contracts at

13



issue.” Both clauses use “shall”, indicating that the provision is mandafdy.Agreement
1 10.5 PAMA 1 13.6. Both are expansive, coveririgny action relating to or arising out of” the
contracts.ld. As explained above, each of plaintiffs’ claims are covered by one or both of the
contracts. Finally, plaintiffs have not argued that the clauses are unreasanalseor invalid.
As such, the forum selection clause will be enforced.

Plaintiff counterghat the forum selection clause cannot be enforced by non-signatories to
the agreements?l.’s Mem in Opp’n. to Mot. to Dismiss or Transfer Venue, ECF ¢®4.’s
Second Meni) at5-6. But “[ijn general, the fact that a party is a non-signatory t@erement
is insufficient, standing alone, to preclude enforcement of a forum selectioa.tldasi XXI,

Inc. v. Stato della Citta del Vatican614 F.3d 714, 722 (2d Cir. 201@jJting Aguas Lenders

Recovery Grp., LLC v. Suez, S.A., 585 F.3d 696, 701 (2d Cir.2009)). The Second Circuit has

heldthat“a non-signatory to a contract containing a forum selection clause mayeetiferc
forum selection clause against a signg when the norsignatory is ‘closely relatedb another
signatory” Id. at 723.

Here,nonsignatory CabobDefendants are included in this actyecisely because of
their close relationship to signatory defendants. Compl. § 11 (Cabot is “owner[jemegal]”
of Property Manager and Mariner Hge alsd] 18 (Catherine Cabot is owner of WTK Realty,
LLC, “which was itself an alter ego of the Mariner Entities, Wajaaud Cabot”); § 23 (Kraus

“was, on the one hand, an ‘investment relations’ employee with the Mariner §raiick on the

! Plaintiff's opposition to the Motion to Dismiss or Transfer addresses only @ for
selection clause in the TIC Agreement. ,J&8lés Scond Memat 45. However, plaintiff
contends that his claims aisinder the PAMAseePl.’s FirstMem. at 3, which also contains a
forum selection clause. olthe extent any of plaintiff's arguments regarding the enforceability of
the forum selection clause in the TIC Agreement are not addressed in this opiniouoytise c
ruling can rely solely on the forum selection clause in the PAMA.

14



other, nominal owner of WTK [Realty, LLC], along with Wojnar’s and Cabot’s wives’
‘charitable trusts.”) Plaintiff cannot allege thdefendants created an overlapping web of
companies and relationships in furtherance of their fraud and also maintain thatdtfemd
not “closely related.”

Plaintiff correctly notes that the Supreme Court has determined that forusthicsele
clauses ray not be enforced through a motion to dismiss under Rule 12(b)(3). Pl.’s Second

Mem. at 5 (citingAtl. Mariner Constr. Co. v. U.S. Dist. Ct. for the West. Dist. of Tex., 134 S.Ct.

568, 579 (2013)). Therefore, the motion to disnmsskenied. Instead, the case will be
transferred tahe Southern District of Florida.
b. Attorneys’ fees are not awarded.

Finally, theCabotDefendants request attorneys’ fees and costs under the contracts.
Def.’s Mot. to Dismiss offransfer ECF #10, at 10. However, #eese defendants have
successfully argue@nydispute arising under the contracts must be adjudicated in the Southern
District of Florida. Therefore, the request is denied without prejudice tadhafes raising this
issue in the proper forum.

CONCLUSION

For foregoing reasons, | GRANT Wojnar and Miller's motion to compel arioitrand
STAY proceedings with respect to these defendants pending arbitration, andilGRANabot
Defendants’ motion to transfer to the Southern District of FloridaD&Y as moot these

defendants’ motion to dismiss for improper vefiukalso DENY without prejudice the Cabot

8 The court recognizehat this order has the effect of creatpagallel proceedingg1)
litigation in this district againghose defendants who did not move to dismiss (Patricia A.
Wojnar,Park Centre Meduites, LLC Gardens MeSuites, LLC,andMedical Practice
Operations, Inc.)2) arbitration against Wojnar and Mill@with action in this district stayed
against these defendaptand (3) litigation in the Southern District of Florida against the Cabot
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Defendants’ request for attorneys’ fees and costs, and DENY as moot &/ ojoéion for

extension of time.

SO ORDERED.
[s/
Allyne R. Ross
United States District Judge
Dated: October 14, 2016

Brooklyn, New York

Defendants.
To consolidate defendanfglaintiff may enforce the arbitration clause against all parties

by filing motions in this district andheé Southern District of Florida. This would result in only
one active proceeding, the arbitration, but would leave stayed proceedings intticisastid,
presumably, the Southern District of Florida. If plaintiff doeselect to enforce the arbitration
clause it may consider moving tdismiss(without prejudice) otransfer claims against tiieur
defencints who did not move to dismiss. There appears to be no advantage to this court
retaining jurisdiction over those defendants.
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