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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ANTHONY JONES
Plaintiff,
MEMORANDUM
- against DECISION AND ORDER
DENISE RIVERA 16 Civ. 4495 (BMC)
Defendant.

COGAN, District Judge.

Plaintiff Anthony Jones brings this action under 42 U.S.C. § 1983, allegingrdédibe
indifference to his safety violation of the Eighth AmendmerdgainstDenise Rivera, a
corrections officer at Queensboro Correctional Faqitiueensboro”), where plaintiff was
formerly incarcerated. Plaintiff alleges that, while he was incarceraad)derwent foot
surgery,and thatdefendant subsequently denied him use ottbeator thusrequiring him to
take the stairs and causing hionfall and sustain injuries. Defendant moved for summary
judgment on the basthat plaintiff has failed to establish a claim of deliberate indifference and
that in any evengualified immunityshields Rivera from liability. Fahe following reasons,
the Court finds that Rivera is entitled to qualified immunatyd defendant’s motion is granted.

BACKGROUND

The following undisputeéacts are frontheparties’ Local Rul&6.1 Statements.

Plaintiff Anthony Jones is a former inmate in the New Y8tate Department of
Corrections and Community Supervision (“DOCCS”) prison systedassigned to
Queensboro. Defendant Rivera was a corrections officer at Queensboro betweardZ15a
She wasassigned to serve as a medical escort at Queensboro atvawiats in her tenure,

including the date of plaintiff's fall.
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Queensboro is sevenstory facility with inmates housed on the fifth and sixth floors and
with activities, including the mess hall, on the bottom floors. The messvhare all meals are
servedjs on the first floor To travel between the floors, inmates generally use the stairs.
However, Queensboro does hare elevator, which a medical escoperates. The medical
escort isresponsible for transporting inmates on that elevdtonates are not permitted to ride
the elevator aloneandmust be accompanied by corrections stdifie medical escort, however,
is part of the corrections staff, not the medical staff.

Plaintiff disputes the existence of an official elevator polasywell as the role of the
medical staff at Queensboro. Nevertheldssie is no dispute that only medical staff may issue
elevator passes and that corrections staff may not issue elevator passidition,the medical
staff generates atelevator pass list,” identifying all of the inrtes with active elevator passes
and provides this list to the medical escort. However, the elevator passitishlways updated
contemporaneously to reflect raahe changes The medical staff, not the corrections stasff,
responsible for updating the elevator pass list. Notwithstanding the use odefmsses and
the elevator pass lists, medical escbhesge discretion to allow inmates on the elevator based on
their own observations.

On May 14, 2015, Jones underwargurgical procedure on his higfoot to remove an
extra bone. This surgery occurred at the office of an outside medical provider. When Jone
returned from the outside medical provider to Queensbwanet witiNurseCarol Chavern
Angeron a member of the Queensboro medical stBffiring this meeting, Jones was wearang
orthopedic shoe that he received from the outside medical provilerparticulaorthopedic

shoe Jones wore had an open toe and open heel with Velcro on top, and a portion to protect



plaintiff's ankle,with the top of the shoe stoppiagthe malleolus. Additionally, Jonesad a
bandage dressing on his foot.

Duringthe May 14, 2015 meeting, Nurse Angeron issuetdy alia, a “Medical Pas /
Elevator Passo Jones that authorized him to ride the elevator, usseand anorthopedic
shoe, abstain from gym activities and work, and sleep on the bottom bunk in his cell. The pass
had an expiration date of May 22, 2015. After the meeting, Nurse Angeron updatieddber e
passlist by hand to reflect that Jones had authorization to ride the elevator until May 22, 2015.
The medical staff also generatetyped version of that list, dated May 18, 2015.

On May 21, 2015, Jones visited thtside medicabrovider again. Later that day, Jones
again met with Nurse Angeroduring which timeNurse Angeron renewelbnes’s pass. The
new expiration date for the renewed pass Mayg 29, 2015.Despite this renewal, neither Nurse
Angeron nor anyee else on the medical staff updated the elevator passaisy wayto reflect
the new expiration date.

On May 25, 2015, at the beginning of her shift, Riyerao was serving as the medical
escortfor the elevator that dayjsited the medical department to pick up a copy of the most
recent elevator pass lisThe particular list Rivera received that dapntainedanentry for Jones
that showed his elevator passdexpired on May 22, 2015. When lunch time arrived, Jones
sought to ride the elevator down to the mess hall. He did not show Rivera his pelssnaad
that hispasswas“outdated.” At the time, Jones was walking with his cane, exhibiting a limp,
and wearing his orthopedic shoe.

Despite not being shown an elevator pass and not having Jones on the elevator pass list,
Rivera permitted Jones to ride the elevdtom his housing floor tthe mess hallWhile

plaintiff was in the mess hall, Rivera called the medical department and spoleseoAhait



Yerknapetian.Rivera inquired as to whether Jones had authorization to riddethegor and
whether he had a valid elevator p&ssthat day. Nurse Yerknapetian informed Ravéhat
Jones did not have a valid elevator pass for May 25, 2015.

After lunch concluded, Jones once again sought ugealevator, asking Rivera for a
ride back to his housing floorRiverarefused to permit him to ride the elevator, advising Jones
that he was not on the elevator pass list and that he did not have a valid pass for the day. Rivera
told Jones to take the stairs. Thereaftenes walked away from the elevaamd to the stairs.
On his attempt to ascend the stairs, plaintiff fell down the stairs and sustaimess ifipm his
fall.

DISCUSSION

|. Standard of Review

“[SJummary pudgment may be granted only if there is no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter 6f Marvel Characters, Inc.

v. Kirby, 726 F.3d 119, 135 (2d Cir. 2013) (internal quotati@rks omitte)l “In determining
whether there is a genuine dispute as to a material fact, [the court] mist sdsambiguities
and draw all inferences against the moving partg.” In ruling on a motion for summary

judgment, a district court “mayly on any material that would be admissible at a trialdns

v. Lancer Ins. C9681 F.3d 50, 57 (2d Cir. 2012ipternal quotation marks omittedee also

Call Ctr. Techs., Inc. v. Grand Adventures Tour & Travel Publ’g Corp., 635 F.3d 48, 52 (2d Cir.

2011) (“[T]he nonmoving party must come forward with admissible evidence sufficieaiséoa
genuine issue of fact for ttian order to avoid summary judgmeéntinternalquotation marks
omitted)).

“A party opposing summary judgment does not shovettigtence of a genuine issue of

fact to be tried merely by making assertions that are conclusory or based watgpet Major
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League Baseball Props., Inc. v. Salvino, Inc., 542 F.3d 290, 310 (2d Cir. 2008) (citations

omitted). A dispute is notgenuine” if no reasonable factfindé&rould return a verdict for the

nonmoving party. Nabisco, Inc. v. Warndrambert Co.220 F.3d 43, 45 (2d Cir. 2000)

(quotingAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)).

[I. Analysis

The Eighth Amendment, which prohibits the imposition of cruel and unusual punishment,
guarantees prisoners humane conditions of confineameiirotects inmates from “unnecessary

infliction of wanton pain at the hands of prison officials.” Wilson v. Seiter, 501 U.S. 294, 297

(1991)(emphasis omittedgeealsoFarmer v. Brennan, 511 U.S. 825, 832 (1994) (“The

Constitution does not mandate comfortable prisons, but neither does it permit inhumane
ones|.] . . .” (nternalquotation marks and citatiamitted).

To state an ighth Amendment claim based arondition of confinement, an inmate
must allege that: (1) objectively, the deprivation the inmate suffered wdisienify serious
that he was denied the minimal civilized measure of life’s necessities,” andj@jtsrly, the
defendant official acted with “a sufficiently culpable state of mind . .ch as deliberate

indifference to inmate health or safetyGaston v. Coughlin, 249 F.3d 156, 164 (2d Cir. 2001)

(quotingFarmer 511 U.S. at 834 (internal quotationmkeomitted)). “To meet the objective

element, the inmate must show that the conditions, either alone or in combination, pose an

unreasonable risk of serious damage to his health.” Walker v. Schult, 717 F.3d 119, 125 (2d Cir.

2013). To meet the subjective element, the plaintiff must show that the defendant #cted wi
“more than mere negligence.” Farm&t1l U.S. at 835Particularly, toconstitute deliberate
indifference, “[t]heprison official must know of, and disregard, an excessive risk to inmate

health or safety.”Jabbar v. Fischer, 683 F.3d 54, 57 (2d Cir. 2012). Evidence that a risk was

“obvious or otherwise must have been known to a defendant” may be sufficient for adact fi
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to conclude that the defendant was actually aware of the_risk. Brock v. Wright, 315 F.3d 158,

164 (2d Cir. 2003).

The parties dispute just how obvious Jones’s injury and limp were. Under the standard
set forth above, and drawing all inferences in Jones’s favor, it cannot be determined @mysumm
judgment that Rivexr was not deliberately indifferent to his condition as a matter of law.
However,Rivera is nonetheless entitled to qualified immunity.

Qualified immunity inoculategovernment officials from civil liability wher@) those
officials wereperforming discetionaryfunctions andii) “as long as their actions could
reasonably have been thought consistent with the rights they are alleged to hasd.Violat

Anderson v. Creighton, 483 U.S. 635, 638 (1987). The doctrine is broad in scope, and as the

Supreme Gurt has repeated on several occasions, qualified immunity protects “all but the

plainly incompetent or those who knowingly violate the law.” Malley v. Briggs, 475 U.S. 335,

341 (1986).
As the Supreme Court has recently heglovernmenbfficials are etitled to qualified
immunity whenthe “official’s conducidoes not violate clearly established statutory or

constitutional rights of which a reasonable person would have khowhite v. Pauly, 137 S.

Ct. 548, 551 (2017)internal quotation marks omitted)n practice, this means that “fatials
are not liable for bad guesses in gray areas; they are liable for tissisgreright lines.”

Coollick v. Hughes, 699 F.3d 211, 221 (2d Cir. 2012) (internal quotatayvksomitted).

In White v. PaulytheSupreme Coumphatically remindetbwer courts thattiis a

“longstanding principle that ‘clearly established law’ should not be defateal high level of

generality.”” 137 S. Ct. at 552 (quoting Ashcroft v.Kldd, 563 U.S. 731, 742 (2011))or a

right to be clearly established, “existing precedent must have placed thergtat



constitutional question beyond debatéd” at 551 (internal quotation marks omitted).
plaintiff need not produce a case directly on poinafopurtto conclude tht the rightvas
clearly establistd at the time of the violation, butl&arly established law must be
particularized to the facts of the case.” 1d. at 55.-52 @mphasis addeahdinternal quotation
marks omittedl

Thus, in all cases, “[t]he dispositive question is whether the violative natpaetiaul ar
conduct is clearly established.in light of the specific context of the casmt as a broad

general propositiaih Mullenix v. Luna, 136 S. Ct. 305, 308 (2015) (internal quotation marks

omitted). In other words, “[t]obe clearly established, a right must be sufficiently dieatr every
reasonable official would [have understood] that what he is doing violates that iRgithle v.
Howards 132 S. Ct. 2088, 2093 (2012)ternalquotationmarksomitted. In determining that
the lower courtsn White had erred, the Supreme Court particularly noted that the courts below
had“failed to identify a case where an officer acting under similar circumstas¢i®e
defendant] was held to have violated” the Constitutddfhite, 137 SCt. at 552.

This legal structure compels a finding of qualified immunitiere, Jones alleges that
Rivera violated his constitutional rights when she refused to allow himedédelevator from
the mess hall to his housing unit on May 25, 2015, and that such conduct was deliberate
indifference to his safetyYet, even when drawing all inferences on disputes in favor of
plaintiff, the inescapable conclusion is tRavera’s“conduct ‘does not violate clearly
established statutory or constitutional rights of which a reasonable person waeikhbavn.”
White, 137 S. Ct. at 551 (quotiridullenix, 136 S. Ct. at 308). It is undisputed that Rivera
contacted the medical stafter she permitted plaintiff to ride the elevator down to the mess hall

and it is further undisputed that one of the nurses advised her that Jones did not have a valid



elevator pass Armed with guidance from the medical staff, Rivera refused to peramittifi to
ride the elevator back up to his housing floohefe is no clearly established law that a
correctiors officer is required to disregard instructidnysmedical stafiand independently
determine medical need\s a result, plaintiff's argumentbat Rivera could have and should
haveexercisé her own judgment to disregard the nurse’s information is beside the point.
The Second Circuit has factupheld réance on medical instructions as meriting
qualified immunity not only for nommedical stadfasked to intervene, but also where other

doctors were asked to intervene regarding another doctor’s diagBes€uoco v. Moritsugu,

222 F.3d 99, 111 (2d Cir. 2000) (granting qualified immunity to correcsitaisthat follovwed
instructions from medical personnel becausesmtaelen’s and health service administrator’s
“failure to intercede in the medical treatment of an inmate was, if wrongful, natiobjg
unreasonable”)d. (finding that “[a] doctor associated with a prison cannot be held responsible
for failing to intercede in the treatment of a prisonemat.their patients . .simplybecause the
patient demanded it” and that such failure to interveves“objectively reasonable as a matter of
law”). Thus,Riverds relianceon the medical department’s direction that Jones was not
permitted to ride the elevatentitles her to qualified immunity

In his opposition to defendant’s motion for summary judgment, plafati§fto engage
with the qualified immuity analysis. Instead, his opposition is devoted entirely to the disputed
issueconcerningleliberate indifferenceDespite plaintiff's failure to address the issthe
Court has independently considered the law and finds that Riverttisceto qualified

immunity.



CONCLUSION
Defendant’smotion for summary judgemt isgranted The Clerkof Court is directed to
enter judgmenin favor of defendantismissing the complaint.

SO ORDERED.
Digitally signed by Brian M.
Cogan

u.S.D.J.

Dated: Brooklyn, New York
May 31, 2017
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