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UNITED STATES DISTRICT COURT C/IM
EASTERN DISTRICT OF NEW YORK
___________________________________________________________ X
JULIO PEREZ
. MEMORANDUM
Raintiff, . DECISION AND ORDER
- against : 16 Civ. 5301BMC)(LB)

CITY OF NEW YORK DEPARTMENTOF
CORRECTONS; COMMISSIONER JOSEPH
PONTE,andSUPERINTENDENTOF RNDC :
ADA PRESLEY,

Defendans.

COGAN, District Judge.

Plaintiff Julio Perez, who is currently incarcerated at Rikers Islamalys thispro se
action againstheNew York City Department of Correction and two supervisory officidlee
Court grants plaintiff's request to procaedorma pauperis pursuant to 28 U.S.C. § 191%he
Complaint is hereby dismissed, buaiptiff is granted P days leave to amend his complaint.

BACKGROUND

Plaintiff alleges thabn June 1, 2016 wassitting on his bed in his assigned housang
Rikers Island when two other inmates began fightidg.states that Officer Taveras sprayed “K
9 chemical spray,which plaintiff desribes as “Sabre aerosol projector classification # 4510-
RF.” He experienced burning in his throat, skin, eyes, and lungs and severe cotighing.
mentions “exposed areas in contact” and alludes to something “on body for 3 to 6idays.”

alleges that he was denied medical treatment “for several week[s].” When he Bmally s
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medical staff “recently,” he was told that his eyesight is deterioratidgvas prescribed eye
drops and was scheduled to see an eye doctor.

He states that he suffered “intentional infliction of emotional duress, pain aelduwed
unusual purshment; and an 8th Amendment violation through @mlal of medical careHe
also asserts “negligence, gross negligence, negligent supervisionpmdeéintfliction of
emotional distress and violations of his constitutional right” and “unconstitutional
imprisonment.” He seeks $1 billion in damages, along with §erattorney’s fee” and costs
and expenses.

Plaintiff alsoattaches documents, including a Directive for the City of New York
Department of Correction describing thcedures for usaf approvedcchemical agents. One
of the authorized products is “Sabre Aerosol Projector MK¥e"also attaches copy of an
electronic message from a paralegal casehandler at the Prisoner’'s Rigdgusd®rbhe Legal
Aid Society.

DISCUSSION

The Court is mindful that “[a] document filgulo se is to be liberally construed, and a
pro se complaint, however inartfully pleaded, must be held to less stringent starttkamnds t

formal pleadings drafted by lawyersErickson v. Pardus, 551 U.S. 89, 94 (2007) (internal

guotation marks and citations omitted). If a liberal reading of the complaves‘gny
indication that a valid claim might be stated,” the Court must grant leave to amend thaimomp

Cuoco v. Moritsugu, 222 F.3d 99, 112 (2d Cir. 2000). Moreover, at the pleading stage of the

proceeding, the Court must assume the truth of “all well-pleaded, nonconclugosy fac

allegations” in the complaint. _Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111, 123 (2d Cir.

2010) (citing_Ashcroft v. Ihal, 556 U.S. 662, 678 (2009). A complaint must plead “enough




facts to state a claim to relief that is plausible on its faBelfl Atl. Corp. v. Twombly, 550 U.S.

544,570 (2007). Although “detailed factual allegations” are not required, “[a] plehaing

offers ‘labels and conclusions’ or ‘a formulaic recitation of the elenwrascause of action will
not do.” Ashcroft 556 U.S. at 662 (quotinbwombly, 550 U.S. at 555). “Factual allegations
must be enough to raise a right to relief above theusgieve level.” Twombly, 550 U.S. at 555.

Moreover, under 28 U.S.C. 8§ 1915A, a district court “shall review, before docketing, if
feasible or, in any event, as soon as practicable after docketing, a commpdaantil action in
which a prisoner seeksdress from a governmental entity or employee of a governmental
entity.” 28 U.S.C. § 1915@). On review, a district court shall dismiss a prisoner compkaiat
sponte if the complaint is “frivolous, malicious, or fails to state a claim upon whichfrelay be
granted; or seeks monetary relief from a defendant who is immune from sath 28 U.S.C.

8 1915A(b). Pursuant to the forma pauperis statute, a district court mualso dismiss a case if
the court determines that the complain} iifrivolous or malicious; (i) fails to state a claim on
which relief may be granted; or (iii) seeks monetary relief against adfewho is immune
from such relief.” 28 U.S.C. § 1915(e)(2)(B).

In this case, laintiff alleges that his constitutional rightgere violated when he was
sprayed by a chemical agent and denied immediate medical treatingatm alleging
deprivation of constitutional rightsay be brought pursuant to 42 U.S.C. § 1983. Section 1983
requires that a plaintiff demonstrate that the challenged conduct was “combyitiguerson
acting under color of state law,” and that the conduct “deprived [the plaintiffjldbr
privileges,or immunities secured by the Constitution or laws of the United Stafsriejo v.
Bell, 592 F.3d 121, 127 (2d Cir. 2010n order to bring a claim pursuant to § 1983, a plaintiff

must show that each of the named defendaatsgersonally involved in the wrongdoing or



misconduct complainedFarrell v. Burke, 449 F.3d 470, 484 (2d Cir. 2006) (quoting Wright v.

Smith 21 F.3d 496, 501 (2d Cir. 1994). “Because vicarious liability is inapplicable to . . .

8 1983 suits, a plaintiff st plead that each Governmeifficial defendant, through the
official’s own individual actions, has violated the Constitutiofgbal, 556 U.S. at 676A
municipality can be liable und&r1983 only if the plaintiff can show that a municipal policy or

custom caused the deprivation of his or her constitutional rigggeMonell v. Dep’t of Soc.

Servs, 436 U.S. 658, 690-91 (1978). Proof of a single incident of unconstitutional activity is not
sufficient to impose liability on a municipality unless proof of the incident inslypdeof that it
was caused by an existing, unconstitutional municipal policy that can be attributeualtocgal

policymaker. City of Oklahoma City v. Tuttle471 U.S. 808, 823 (1985).

In this case, each of the named defendants must be dismissed. Plaintiff nanes the N
York City Department of Correction (“DOC”) as a defendafihe New York City Charter
provides that “[a]ll actions and proceedings for the recovery of penaltigseforolation of any
law shall be brought in the name of the City of New York and not in that of any agenept exc
where otherwise provided by law.” N.Y.C. Admin. Code & Charter Ch. 17 § 396. DOC is an

agency of the City of New York and, as such, is not a suable e8ety, e.g.McNeil v. City of

New York, No. 13 CV 4579, 2013 WL 4761142, at *2 (E.D.N.Y. Sept. 3, 2013) (holding that
DOC and other “agencies of the City of New York . . . lack independent legal eristet@re

not suake entities”);Campbell v. New York City, No. 12 CV 2179, 2012 WL 3027925, at *2

(E.D.N.Y. July 23, 2013) (dismissing claims against Dii@Causét is a nonsuable entity,
Accordingly, plaintiff's claims against the DOC are dismissed for failuggdtea claim upon
which relief may be grantedsee28 U.S.C. § 1915A(b) and 28 U.S.C. § 1915(e)(2)(B){ihe

Court need not allow plaintiff to substitute tGéy of New Yorkas a defendant, because



plaintiff has not alleged that a municipal policy or custom caused the deprivation of his
constitutional rights.

Plaintiff also names the Commissioner of the DO&seph Pontand the facility
superintendent of the RND@da Presleyas defendants, bue fails toallege that these
supervisory officials paicipated in the alleged harm or coutherwise be held liable for any
deprivation of his constitutional rights. Accordingly, the claims against defenitzsgph Ponte
and Ada Preslegre alsadismissed pursuant to 28 U.S.C. § 1915A(b)(1) and 28 U.S.C.

8 1915(e)(2)(B)(ii).

In light of plaintiff's pro se status, the court granp&aintiff leave to amentis mmplaint
to namethe individuals such as Officer Tavarewhom plaintiff believes to have been
responsible for the alleged deprivation of his constitutional rigPl&intiff is advisedthat an
amended complaint completely replaces the original complei@tnust describe what each
defendant did or failed to do in violation of his civil rights. Moreover, plaintiff muesitiél the
nature of any federal claims. Medical malpractice or negligence claims dtey# a federal
cause of action. Prisoners and detairkelave constitutionally protected rights to be held
under humane conditions of confinement, including access to adequate food, clothing, shelter,

medical care, and securitfarmer v. Brenngrb11 U.S. 825, 832 (1994)nadequate medical

treatment may give rise to a constitutional deprivation where a prisoner ahetgesr
omissions sufficiently harmfub evidence deliberate indifference to serious medical needs.”

Estelle v. Gamble429 U.S. 97, 106 (1976) (establishing the standard applicable to treatment of

convicted prisoners under the Eighth Amendment). In order to meet this standard, f& plainti
must show that he was “actually deprived of adequate medical care,” and that “the atgdaqu

medical care is sufficiently seriousSalahuddin v. Goord, 467 F.3d 263, 279-80 (2d Cir. 2006).




Further, gplaintiff seeking to hold prison officials liablerfdeliberate indifference must also

show that the official “knows that inmates [or detainees] face a substarktiaf ssrious harm

and disregards that risk by failing to take reasonable measures to &batanter 511 U.S. at

847. In this case, gintiff merely states that he was denied access to medical care “for several
weeks.” He has noadequatelyalleged that the treatment was insufficient to address his medical
concerns or that he suffered any serious or lasting medical ssaa®sult othis delay

CONCLUSION

For the reasomdiscusse@bove, the Court finds that plaintiff has failed to state a claim
against the named defendanggcordingly, the Complaint is dismissadits entirety, with
leave tdfile an amended complaimtithin 20 days of the date of thisr@r. The amended
complaint must be captioned, “Amended Complaint,” and shall bear the same docket number as
this order. If plaintiff fails to file an amended complaint withi® 2lays, the coplaint will be
dismissed without prejudice anedgment will be enteredThe court certifies pursuant to 28
U.S.C. § 1915(a)(3) that any appeal from this order would not be taken in good faith, and

thereforein forma pauperis status is denied for purpostan appeal SeeCoppedge v. United

States369 U.S. 438, 444-45 (1962).
SO ORDERED.

Digitally signed by Brian M. Cogan

Uu.S.D.J.

Dated: Brooklyn, New York
September 29, 2016



