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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JARVIS ROBERTS, GREGRY ROBERTS
andKENDALL MASSEY,

Plaintiffs,
MEMORANDUM
-against DECISION AND ORDER

CITY OF NEW YORK, POLICE OFFICER 16 Civ. 5409 (BMC)
GEORGE AZIZE,Shield No. 16004, POLICE
OFFICER THEODORE PETERShield No.
13285, andJOHN DOE 14,

Defendants

COGAN, District Judge.

Plaintiffs Jarvis Roberts, Gregory Roberts, and Kendall Magkslthis action under 42
U.S.C. 8§ 1983, alleging violations of their Fourth and Fourteenth Amendment rights éor fals
arrestmalicious prosecutigrdenial oftheir rightsto a fair trial,and failure to intervene, against
two New York Police Department (“NYPD”) officer$Specifically, plaintiffs allege thahe
police officerdefendantwiolated their constitutional rights when (i) thayrestedhemfor gun
possessioasthere was no probable cause to arrest them and (ii) provided that information to the
King’'s County District Attornels Office (‘KCDA”) for prosecuton. Plaintiffs also allege
Monell liability against the City of New YorkDefendand have moved fasummaryudgment,
arguing thathey had probable cause to arrest, tadin any event, qualified immunity shields
defendants from liability Forthefollowing reasons, defendants’ motitor summary judgment

is grantedn part and denied in part.
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BACKGROUND

The following undisputeghcts are frontheparties’ Local Rul&6.1 Statement5.On the
relevant evening in question, February 1, 2014, defer@ificer George Azizedefendant
Officer Theodore Peterandnonparty SergeanThomas Turner werefficers withthe NYPD
assigned to the Police Service Area 2 (“PSA 2”) Anticrime Te@m.that eveninglefendants
received intelligencepossibly from a@nfidential informantthatplaintiff Jarvis Roberts had a
firearm inside 314 Sutter Ave, Apartméddt-, Brodklyn, New York the “apartment” ofApt.
14F"). That same nighthe PSA 2 Anticrime Team, including defendants and Sgt. Turner, went
to Apt. 14Fto investigate the tipegarding Jarvis Roberts’s possession of a gun.

Apt. 14F is a four-bedroom apartment, and it was the home of plaintiffs’ grandmother —
plaintiffs Gregory and Jarvis Roberts are brothers and plaintiff Kendedb®&Y is their cousin —
for many years until she recently moved. Apt. 14F consists of a living room anchkitcine
front part of the apartment and four bedrooms at the rear of the apartment, withey Hadt
runs past the kitchen from the entryway to the rear of the apartment. One of the Isedroom

which contained two bedsjasoccupied byFurman Masseybfother toplaintiff Kendall Massey

! Plaintiffs deny several statements offered by defendants, but tieeypwbvide no citations to the record to dispute
defendants’ facts, which are supported by the deposition and documevitlence. Rather, plaintiffs often make
only bare assertions to the contrary, or ask the Court to accept plasg#failation by inferring from the purported
absence of certain documents. Litigants in this District are required lhypoafr Rules to specifically respond to
the assertion of each purported undispufact by the movant and, if controverting any such fact, to support the
position by citing to admissible evidence in the rec@delocal Rule 56.1(b), (d). Plaintiffs have failed to comply
with the Local Rules as they do not support several af pugported denials with any citations to admissible
evidence or with citations to evidence that actually support their d@tenSeeMajor League Baseball Props.,
Inc. v. Salvino, Ing.542 F.3d 290, 310 (2d Cir. 2008A party opposing summary judgmt does not show the
existence of a genuine issue of fact to be tried merely by making asséréibasetconclusory or based on
speculation.’(citations omitted))Holtz v. Rockefeller & Cq.258 F.3d 62, 74 (2d Ci2001)(explaining that where
there a@e no citations to admissible evidence, or the cited materials do not suppgastpbeted undisputed facts in a
party s Rule 56.1 statement, those assertions must be disregaMedover, the Court rejects all of plaintiffs’
refusals to admit or derhased on a lack of knowledge and deems those facts adn8tefzagui v. City of New
York, 726 F. Supp. 2d 275, 285 (8.D.N.Y. 2010)Ydeeming statements in moving party’s Rule 56.1 statement
admitted where opposing party responded with assertiohi tlemied knowledge and information sufficient to
form a belief as to the truth of the allegations).




and cousin t@laintiffs Gregory and Jarvis Roberts). On the night in question, there were several
—approximately eleven individuals present in Apt. 14F, including plaintiffs Kendall Massey,
Jarvis Roberts, and Gregory Roberts, and panties Furman MasgeDalik Roberts, Willie

“Mooka” Harrison, Lakendra Stanley, aWdllie Roberts among others.

In addition to Sgt. Turner ardkfendants OfficarAzize and Petergwo to three other
unidentifiedofficerswere also part of the PSA 2 Anticrime Team that arrived to investigate the
tip at Apt. 14F. The officers knocked on the dooApd. 14F shortly after 10:00 pm. iNe
Roberts answered the door, and at approximately 10:12 p.m., Willie Roberts siwgritena
consent form to allow the officers to search the bedrooms of Apt 14F. There is a dispute as t
where everyonexactly waq(i.e., which preciserooms)when the officergirst entered the
apartmentbut there is no dispute that Jarvis RobandKendall Massey weri the rear of the
apartmentwhere the bedrooms were located.

Notwithstanding this dispute as to where everyone was when the officersiedtere
the polce officers entered, they escortdtlof the individuals presemt the apartment to the
living room and kitchen areadetainingthem there while the officers searched the bedrooms.
The officersbegan asking who stayed in each room, and various indigidino lived in the
apartment indicatethe bedooms in which they stayed.

While searching the bedrooms, defendant Officer Peters found a loaded gun indime bott
drawer of a dresser one of the bedroomfficer Petersould not recall whether thealwer
was closed whehe entered the apartment, nor could he recall whether the gun was covered or
concealed within the drawein any event, the officergturned to the living room and
specifically asked abotthe bedroom where the gun was found, inqgiigpecifically as to

whose bedroom it was. Furman Massey stated that it was his bedroom; hohereds a



dispute as to with whom Furman Massey said he shared the room, his cousin James or his
brother plaintiff Kendall MasseyKendall Masseyater testified that he did sometiméisough
infrequent, spend the night in Apt. 14F.

Onthe night in question, plaintiff Kendall Massey did not have any form of ideniircat
with him (and thus, nothing indicating his residence), nor did plaintiff Gregorg®bPlaintiff
Jarvis Robert had a New York State Driver's Permit which may have igehéipt. 14F as his
residencé.

The officers made the decision to let several people leave the apartment, qicludin
plaintiffs’ cousin Willie “Mooka” Harrison, his girlfriend Lakendra Stay] and plaintiffs’
cousin Dalik Roberts. They also made the decision to keep certain individuals in theeapar
including plaintiffs and Furman Masse¥he officers directeglaintiffs Jarvis Roberts and
Gregory Roberts to stand up so they cdaddarreted for possession of a firearm. Jarvis Roberts
protested that the gun recovered did not belong to him. At that parman Massegtatedthat
the gun was his, arfte confirmed that it had been in his dresser dravidter Furman Massey
admitted the gun was hie officers asked Furman who stayed in the room with him. Again,
there is a dispute as to whether he said his cousin James stayed in the room with him or his
brotherplaintiff Kendall Massey.

Defendants arrestgaaintiffs and Furman Massey shg after Furman’s admission,
around 10:45 p.m., for criminal possession of a weapon. Plaintiffs and Furman Massey were

then transported to the PSA 2 stationhouse and taken to Brooklyn Central Booking. When they

2 Jarvis Roberts testified thatrior to the date of the inciderite held a driver’s permit listingpt. 14Fas his
residencebecause he had lived there for several years on multiple occdsibhgcould not recall if he had
changed that address as of the date of the incident
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were at te PSA 2 statiohouse, Furman Mass&yas separately interviewed agadve a written
statement that the gun found in tqgartmenbelonged to hin.

The following day February 2, 2014, tk€DA declined to prosecutdgmtiff Gregory
Roberts and he was releasetlagpproximately 7:30 p.m. that da short time later at
approximately 9:00 p.mplaintiffs Jarvis Roberts and Kendall Massey were arraigned on
charges of criminal posssion of a weapoand released on their own recognizance.

Officer Azize reported to thECDA that all three plaintiffs were together in Furman
Massey’s bedroom when the officers arrivé&fficer Azizealso reported statements that
claimed were made in the apartmanfl0:45 p.m., shortly before plaintiffs aRdrman Massey
were arrestedSpecifically Officer Azizeprovided the following statement$) Furman Massey
stated that‘lt's my room and | sharene room with my brother Kendall;” (ii) Jarvidoberts
stated that hetayedn the room where the gun weecovered sometimgand(iii) Gregory
Roberts stated that he was “just hanging out” in the room in which the gun was eelcover

Subsequent to arraignment, plaintiff Jarvis Roberts appeared in court twice ntlofgswi
final appearance on August 29, 2014, during which tmecharges againkim were dismissed.
Plaintiff Kendall Massey appeared in court three ntiones after his arraignmerdand & his last
court appearance, alsa August 29, 2014, the charges against\warealsodismissed.

DISCUSSION

|. Standard of Review

“[SJummary udgment may be granted only if there is no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter 6f Marvel Characters, Inc.

v. Kirby, 726 F.3d 119, 135 (2d Cir. 2013)t@rna quotation marks omittgd “In determining

whether there is a genuine dispute as to a material fact, [the court] misst sdsambiguities

% Furman Massey subsequently passed away in the summer of 2016.
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and draw all inferences against the moving partg.” In ruling on a motion for summary
judgment, a district court “may rely on any material that would be admissible dt"altyans

v. Lancer Ins. C.681 F.3d 50, 57 (2d Cir. 2012hternal quotation marks omitteddee also

Call Ctr. Techs., Inc. v. and Adventures Tour & Travel Publ'g Corp., 635 F.3d 48, 52 (2d Cir.

2011) (*[T]he nonmoving party must come forward with admissible evidence sufficieanséoa
genuine issue of fact for ttiam order to avoid summary judgmeéntinternalquotation marks
omitted)).

“A party opposing summary judgment does not show the existence of a genuine issue of
fact to be tried merely by making assertions that are conclusory or based wiatgpet Major

League Basebalb42 F.3cat 310 (citations omitted)A dispute is not “genuine” if no

reasonable factfindécould return averdict for the nonmoving party.Nabisco, Inc. v. Warner-

Lambert Co,.220 F.3d 43, 45 (2d Cir. 2000) (quotiAgderson v. Liberty Lobby, Inc477 U.S.

242, 248 (1986)). This means that the nonmoving paust present more than a “scintilla of

evidence,” Del& Hudson Ry. Co. v. Consol. Rail Corp., 902 F.2d 174, 178 (2d Cir. 1990)

(internal quotation marks omitted), or “some metaphysical doubt as to the matgsdl fa

Aslanidis v.U.S. Lines, Inc.7 F.3d 1067, 1072 (2d Cir. 199®)ternal quotation marks

omitted). Nor can a party rely on “mere assertions that affidavits supptirémgotion are not

credible.” Gottlieb v. Cty. of Orange, 84 F.3d 511, 518 (2d Cir. 1996) (inteitetlons

omitted).



[I. Analyss
A. False Arrest

In evaluating a 8983 claimfor false arrest, courts have generally looked to the law of

the state in which the arrest occurred. Sekerson v. City of White Plains, 702 F.3d 15, 19 (2d

Cir. 2012). “A 81983 claim for false arrest . . . is substantially the same as a claim for false
arrest under New York law.Id. (internal quotation marks omitted))Under New York law, a
action for false arrest requires thag flaintiff show that ‘(1) the defendant intended to confine
him, (2) the plaintiff was conscious of the confinement, (3) the plaintiff did not cotustre
confinement[,] and (4) the confinement was not otherwise privilegdd. {quoting_Broughton

v. State 373 N.Y.S.2d 87, 373 N.Y.S.2d 87, 93 (1975)).

Probable caustis a complete defense &m action fofalse arrest. Weyant v. Okst, 101

F.3d 845, 852 (2d Cir. 1996)[P]robable cause to arrest exists when the officers have
knowledge or reasonabtrustworthy information of facts and circumstances that are sufficient to

warrant a person of reasonable caution in the belief that the person to be arsestedrhated

or is committing a crime.’"Gonzalez v. City of Schenectadi28 F.3d 149, 155 (2d Cir. 2013).
“Whether probable cause exists depends upon the reasonable conclusion to be drawn from the

facts known to the arresting officer at the time of the arrd3éVenpeck v. Alford, 543 U.S.

146, 152-53 (2004)Probable cause to arrest depends on the “totality of the circumstances.”

lllinois v. Gates 462 U.S. 213, 233 (1983).

In determining whether probable cause exists, an officer need not decide between
inconsistent accounts of the events, as the arresting officer is “nedjo@ecenor allowed to sit

as prosecutor, judge or jury.” Smith v. City of New York, 388 F. Supp. 2d 179, 185 (S.D.N.Y.

2005) (quotingKrause v. Bennet887 F.2d 362, 372 (2d Cir. 1989)].T]he arrestingfficer

does not have to prove plaintiff's version wrong before arresting him.” Curkl.vof Suffern
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268 F.3d 65, 70 (2d Cir. 2001). “In sum, probable cause does not demand any showing that a

good{aith belief be correct or more likely true than false.Walczyk v. Rio, 496 F.3d 139, 157

(2d Cir. 2007) (quoting Texas v. Brown, 460 U.S. 730, 742 (1983)).

Constructive possession of a weapon can support probable cause for arf\Alnese.
there is evidence that an individual is in constructive possession of contrabandpffickcs
have reasonably trustworthy information sufficient to believe the crime oéggies is being

committed and therefore have probable cause to arr&btéu v. Romero, No. 08 Civ. 10129,

2010 WL 4615879, at *6 (S.D.N.Y. Nov. 9, 2018if' d, 466 F. App’x 24 (2d Cir. 2012).
“Constructive possession exists when a person has the power and intention to exelnis@ dom

and control over an objectUnited States v. FaceB812 F.3d 280, 286-87 (2d Cir. 2016)

(internal quotation marks omitted

Courts in this Circuit have found that a theory of constructive possession fails idnere t
officers had no reason to believe that (1) the defendants were aware of glidiconthe
illegal activity, (2) the contraband was in plain view, (3) police efBknew that the defendants
were residents of the apartment or home containing the contraband, or (4) thamsfend
exercised dominion and control over the area containing the contraband and were mot just i

proximity to the location of the contraban8eeUnited States v. Rodriguez, 392 F.3d 539, 548-

49 (2d Cir. 2004); Haskins v. City of New York, No. €8%-2016, 2017 WL 3669612, at *5-6

(E.D.N.Y. Aug. 24, 2017); Jenkins v. City of New York, No.Qb-4535, 2013 WL 870258, at

*8-11 (E.D.N.Y. Mar. 6, 203).
Relevant to us here is whether there is evidence of dominion and cdwhether
there is evidence that the police officers knew plaintiffs were residertte apartment,

particularly the bedroom at issu€he latter is selexplanatory, but the first, dominion and



control, requires further explanation. Possession by dominion or control requines\irig]
that the defendant exercised dominion or control over the property by a suffieedrdfleontrol
over the area in which the contraband is found or over the person from whom the contraband is

seized.” People v. Manini, 79 N.Y.2d 561, 569, 584 N.Y.S.2d @&82) (collecting casesi

defendant “mere presence” in a location containaamtrabands insufficient to estblish
constructive possession; rather, the defenddptesence [must be] under a particular set of
circumstancefrom which a reasonable jury could conclude that the defendant constructively
possessed contrabahdzacen 812 F.3d at 287.

Here, the officers had sufficieprobable cause, under a theory of constructive
possession, to arrest all three plaintiffs.

1. Jarvis Roberts

Defendand had probable cause to arrest plaintiff Jarvis Roberts because they had reason
to believe, based on the totality of the circumstanceshthhad constructive possession of the
firearm recovered at thegpartment Defendants went to Apt. 14F specifically on évening 6
February 1, 2014ecause they received mtelligence tip that stated thdawis Roberts had a
firearm in Apt. 14F. When they arrived at the apartment, the officers, includingidets,
found Jarvis Roberts, and then in fact did recover a firearm from one of the bedtabms
apartment Notwithstanding the fact thdarvis Roberts disputes which room of the apamtrhe
was in at the time the officers arrivadd even construing the facts favorably to plaintiffs that he
was not in thgarticular becbom wherein the gun was fou#hrvis Roberts was still in the rear
of the apartment, near that bedroom), defendants’ discovery oftgotinearm and Jarvis
Roberts at thapartment botleonfirmedthe intelligence they received. All of this, viewed

together, gave the officemobable causw arrest. SeeOliveira v. Mayer, 23 F.3d 642, 647 (2d




Cir. 1994) (“Information about criminal activity provided by a single complainantestablish
probable cause when the information is sufficiently reliable and corrobdd)ate

More than that, Jarvis Roberts’s presence at the apartment and that his anbf piec
identificationmay have identified Apt. 14F as his residence (which is to say, at some point
shortly before the incident, Jarvis Roberts lived in Apt. 14F), when taken together, grovide
defendantsraaddtional, reasonabl®asis to believe that plaintiff Jarvis Robadsided at the
apartment In fact, he arrest report for JarvioBerts lists his address as Apt. 14F, and
defendants confirmeduring their deposition that they would have recorded his address from the
identification he produced.e., his driver’'s permit. Accordingly,laintiff Jarvis Roberts’ claim
for false arresis dismissed because there was probable cause for his arrest.

2. Gregory Roberts & Kendall Massey

Plaintiffs Gregory Roberts'and Kendall Massey’s claims fare no better. Neither
plaintiff hadidentification on them at the time of theirest As to plaintiff Gregory Robertshe
contends that he was aslaeghe living roomat the time the police entered ygartment If
true, this supports defendants’ belief that Gregory Roberts lived at the apasmieh would
support a finding bprobable cause for his arrefthe officers believed he hambnstructive
possession of the gun. As to Kendall Massey, the defendants understood him to share a room
with his brother Furman Massey, the same bedroom wherein the gun was found.f&Plaintif
contend that Furman Massey never said thatplaintiffs also assert that they were not in the
bedroom when Officer Azize went to Furman Massey’s bedroom to clear it of ifgants,
whichis to say, their assertion that Furman Massey never said that is speculation.

But even if | accepted plaintiffs’ assertion that Furman Massey nevehsaigidain, a

bald conjecture), an officer’'s mistakbaliefabout a circumstanamn still support a probable
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cause determinatiorGeeBernard v. United State®5 F.3d 98, 102 (2d Cir. 1994inding that

even where the information on which a police officer relies later turns out to lakemst
probable cause still exists as long as the arresting officer acted regsomabling on that
information). Accordingly, plaintiffs Kendall Massey’s and Gregory Raediaims for false

arrest are dismissed.

As a separate argumeand in fact, their key argument], three plaintiffs allge that,
whenFurman Massegdmitted to defendants, prior paintiffs’ arreststhat the gun belonged to
Furman his confession negatége probable cause to arrestintiffs. This argument is flawed
for two reasons. First, constructive possession is not a single-possessor titeoryltgle
individuals may have constructive possession of contraband. Second, and more imptmtantly,
officer’s failure to investigate an arrestee’s protestations of innoggamerally does not vitiate

probable cause.” Panetta v. Crowley, 460 F.3d 388, 395 (2d Cir. 2006). This is true even where

an “innocent explanation may be consistent with the facts alledgeéd(internal quotation marks
omitted). This principle is also why courts hold that “[o]nce a police officer has anabko
basis to believe there is probable cause to arrest, he is not required to exglonenate every
theoretically plausible claim of innocence before making an arréktdt 396 (quotingCurley,
268 F.3dat 70.

Simply because Furman Massey admitted to possessing the gun does not mean that t
officers had to believplaintiffs, especially where their instinct and experience told them
otherwise. Sgt. Turnettestified that, whildhe did recall Furman Massey claiming the gun
belonged to hinat the apartmenhe did not believe hizdmission, stating, “I felt as if he was

being forced or intimidated into saying that, and that is why we decided to ta@erdll f
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Plaintiff Kendall Massey’s testimomgppears to support this, as he testified during his deposition
thatFurman Massey only claimed the gun was his gftentiff Jarvis Robertswho the tip had
indicated was the owner of the gun, began arguing with the @oticdenying ownership.

Although plaintiffs offer many cases establishing a high proof requirefoent
constructive passiomthe fundamental failingsf theircriminal case citations is that thaye
totally inapposite to the question before:mMde questia here is whether the officers had
probable cause to believe there was constructive possession, not whethersphengfguilty
beyond a reasonable doubt of weapons possesBiamtiffscite criminal case after criminal
case that discusses what is@&sary to establish guilt via constructivsgession, buhe
officerswerenot sitting as jurors or judgdheyweremaking informed decisions based on the
totality of the ciramstances.lt is further worth noting that there were a total of at least eleven
adults in the apartment, three of whom the officers allowed to leave as soon as the gun wa
recovered, and the majority of whom were ultimatelyaroested, despite their presence at the
apartment. It is thus clear that, even if defendants were mistaken in thieesofficers
attempted to marshal the information available to them to determine who cowldaigigshave
had constructive possession of the weapon.

For the reasons statatove, all of plaintiffs’ claims for false arrest fail, and as will be
discussed later, in any event, qualified immunity shields the police offroendiability for
false arrest.

3. Qualified Immunity

Notwithstanding my earlier determination that probaialese barred plaintiffs’ claims on

false arrest, there is a second reason that defendants are not liable on the§tlskaian:

qualified immunity. Qualified immunity inoculates government officials from cividiliey
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where (i) those officials weneerforming discretionary functions and (ii) “as long as their actions
could reasonably have been thought consistent with the rights they are allegezl\tmladed.”

Anderson v. Creighton, 483 U.S. 635, 638 (1987). The doctrine is broad in scops,thed

Supreme Court has repeated on several occasions, qualified immunity protdmuis thed

plainly incompetent or those who knowingly violate the law.” Malley v. Briggs, 475 U.S. 335,

341 (1986).
As the Supreme Court has recently held, governféntals are entitled to qualified
immunity when the “official’s conduct does not violate clearly establistadtery or

constitutional rights of which a reasonable person would have known.” White v. Pauly, 137 S.

Ct. 548, 551 (2017) (internal quotatisnarks omitted). In practice, this means that “[o]fficials
are not liable for bad guesses in gray areas; they are liable for tissisgreright lines.”

Coollick v. Hughes, 699 F.3d 211, 221 (2d Cir. 2012) (internal quotation marks omitted). The

application of qualified immunity is important because “it is inevitable that law enforéaemen
officials will in some cases reasonably but mistakenly conclude thatlpeotause is present,
and we have indicated that in such cases those officials — like other officials who act in ways
they reasonably believe to be lawful — should not be held personally liable.” Anderson, 483 U.S.
at 641.

The qualified immunity standard is often referred to as “arguable probablé eadse
defined by the Second Circuit esisting when “a reasonable police officer in the same
circumstances and possessing the same knowledge as the officer in questionveould ha
reasonably believed that probable cause existed in the light of well estdbdagh” Cerrone v.
Brown, 246 F.3d 194, 202-03 (2d Cir. 2001) (internal quotation marks and emphasis omitted).

Further, “an arresting officer is entitled to qualified immunity “as a matt&voff the
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undisputed facts and all permissible inferences favorable to the plaintiff.sh¢hat officers of
reasonable competence could disagree on whether the probable cause test was meli&nMcCl
v. Smith 439 F.3d 137, 147-48 (2d Cir. 2006) (internal quotation marks and emphasis omitted);

see alsdricciuti, 124 F.3d at 128 (“A police offer is entitled to qualified immunity shielding

him or her from damages for false arrest where (1) it was objectively eddsdar the officer to
believe there was probable cause to make the arrest, or (2) reasonably competeotfigels
could disagee as to whether there was probable cause to arrest.”).

“Put another way, an arresting officer will find protection under the defense dieglal
immunity unless ‘no reasonably competent officer’ could have concluded, based onghe fac

known at the timef the arrest, that probable cause existed.” Figueroa v. M&2%d-.3d 89,

100 (2d Cir. 2016jinternal quotation marks omittediHere, applying these legal principles, |
find that it was objectively reasonable for the officers to believe therewbalpe cause to
arrest and prosecute plaintiffs.

First, the constructivpossession law at the time of plaintiffs’ arrests was not clearly
established, such that the officers could not have known the precise contours and outer bounds of
what constituted probable cause to arrest plaintiffs under a theory of constpassession in
the circumstances presented in this action. This lack of clarity in the lavdneg constructive
possession made it reasonable for defendants to believe they had probablencétisée .

Pauly the Supreme Court emphatically reminded lower courts that it is a “longsignthniple

that ‘clearly established law’ should not be defined ‘at a high level of gegétaliB7 S. Ct. at

552 (quoting Ashcroft v. akidd, 563 U.S. 731, 742 (2011)). In all cases, “[t]he dispositive
guestion is whether the violative nature of particular conduct is clearlyisktbl . . in light of

the specific context of the case, not as a broad general proposition.” Mullenina;.136 S.
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Ct. 305, 308 (2015) (internal quotation marks omitted). In other words, “[t]o be clearly
established, a right must be sufficiently clear that every reasonable offoziéd [have

understood] that what he is doing violates that right.” Reichle v. Howards, 132 S. Ct. 2088, 2093

(2012) (internal quotation marks omitted).

The standard for determining constructive possession is fact-specific, dredSecond
Circuit has stated, “it is not necessary for a defendant to touch or exeudiss\e control oer
contraband to possess it,” because “[w]hat is required is sufficient indicia afidorand

control.” United States v. Rig856 F.2d 493, 496 (2d Cir. 1988) (citations omitted). This

standard requires police officers to consider several factomhake a judgment call, and courts
that have reviewed those judgment calls have come out in divergent ways. The véat fact
courts disagree regarding what specific factual circumstances would iseestitb find
constructive possession demonstratestti@law is not welkettled. Defendants made a
discretionary determination in a “gray area,” and that kind of determinatpotiscted by
qualified immunity.

Second, defendants are entitled to qualified immunity because the fagtsaafsth gave
them, at a minimum, “arguable probable cause” to arrest plaintiffs. After Ig¢herfirearm
that their intelligence indicated was at the apartment, defendants made adezdoulation as
to who was responsible for the gun. Although defendants abtitanall three plaintiffs and
FurmanMassey were in the bedroom where the firearm was recovered when they atrtived
apartmentthis fact is not essential to a determination of whether there was probaddeoca
arguable probable cause tbearress. | accept the facts in the light most favorable to the
plaintiffs on who was in the bedroom when the officers entered, but even with that acegepta

defendants had reason to believe thaintiffs resided in the apartmeras | held abovelt is
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agan worth noting that there were at least eleven adults in the apartment, thrieenoftine
officers allowed to leave as soon as the gun was recovered, and the majghnofvere not
ultimatelyarrested, despite also being present in the apartmenttihvegan was foundEvenif
defendants wemnistakenin the endthe officers attempted gatherall of theinformation
available to thento decide whether there was probable cause to arrestristuctive
possession of the weapon and whom they showtdta Therefore, because there was at least
“arguable probable cause,” in fact more than arguable, to arrest and prosecuftsplaint
defendants are entitled to qualified immunity.

B. Malicious Prosecution

“To establish a malicious prosecution claim under New York law, a plaintiff moge pr
(1) the initiation or continuation of a criminal proceeding against plaintiff; (2) textom of the
proceeding in plaintiff's favor; (3) lack of probable cause for commencingrteeeding; and

(4) actual malice aa motivation for defendant’s actions.” Manganiello v. City of New York,

612 F.3d 149, 161 (2d Cir. 201@nternal quotation marks omitted)n addition to these state
law elements, a malicious prosecution claim brought under § 1983 requires showifficiens
postarraignment liberty restraint to implicate the plaintiff's Fourth Amendment rights

Rohman vN.Y. City Transit Auth, 215 F.3d 208, 215 (2d Cir. 2000). “[T]he law places a

heavy burden on malicious prosecution plaintiffs.” Rothste@arriere 373 F.3d 275, 282 (2d

Cir. 2004) (internal quotation marks and citation omitteih)e third element is the most
important heré[b]ecause lack of probable cause is an elemeatroflicious prosecution
claim,” and “the existence of probable cause is a complete defense to a claim of malicious

prosecution.”_Stansbury v. Wertman, 721 F.3d 84, 94-95 (2d Cir. 2013).

In the first instance, | note that plaint@regory Roberts cannot pursuelaim for either

malicious prosecutiohecause thECDA declined to prosecute hinPlaintiff realizes this fact
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only now andagreedo withdraw his clainmas part of the opposition to defendants’ motion for
summary judgmentOnly Jarvis Roberts and Kendall Massey were charged, and the following
analysis relatet only them. | additionally note that Jarvis Roberts and Kendall Massey
alsowithdrawntheir malicious prosecution claim against all defendants exaféiper Azize, so

the below analysis is furthémited to him alone.

The problem with Jarvis Roberts’s and Kendall Massey'’s claims are thaintiee s
probable cause that existed when they were arrested remained in existence whddAhe KC
decided to charge theniWhere there is no change in the information known to politeeat
time of arrest and prosecution, probable cause sufficient to warrantpeesides a claim for

malicious prosecution.”_Cortes v. City of New York, 148 F. Supp. 3d 248, 255 (E.D.N.Y. 2015)

(noting that plaintiff pointed to no change in the infonimaavailable to the defendants after the
time he was arrested and, therefore, “[s]ince probable cause existed for thematiesid not
dissipate, that same probable cause requires dismissal of plamafftsous prosecution

claim”); Berry v. Marclinkowski, 137 F. Supp. 3d 495, 537 (S.D.N.Y. 2015) (holding that if

probable cause existed at the time of arrest, “it continues to exist at the timeexfytion
unless undermined by the discovery of some intervening)fatliere is no evidende suggst
that the probable cause dissipated in any way in the less than 24-hour period b&ingHs’
arrests and arraignments.

Plaintiffs again point to Furmavassey’s confessioas havingvitiated probable cause
for their prosecution, but his confession that the gun belonged to him would not preclude a
theory of constructive possession over the gun for the same reasons discussed abeveerM
that the KCDA exercised its discretion in decliningharge Gregory Roberts and moving

forward as to Kendall Massey and Jarvis Roberts shows that the prosecutors lob&erhse t
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with a different perspective than the police officers. Which is to say, the prasedia not
simply accept the arrests as supported by probable cause at fac¢heglueviewedhe
evidence and determined there was insufficient evidence to proceed as toyQregsufficient

evidence as to Jarvis and Kend&leeHartman v. Moore, 547 U.S. 250, 263 (2006) (Where an

allegation of misconduct is directed at the police, “a n@alisiprosecution claim cannot stand if
the decision made by the prosecutor to bring criminal charges was independgnpresanre
exerted by [the] police)” Thus, defendants’ motidor summary judgment de the malicious
prosecutiorclaimis alsogranted.

C. Fair Trial

At the outset, | note that, just as he did for the malicious prosecution clainifp
Gregory Roberts has withdrawn his claim regardivegdenial ohis right to a fair trial based on
his lack of prosecution. Additionallplaintiffs Jarvis Roberts and Kendall Masseve
withdrawntheir fair trial claimsagainstall defendants exceffficer Azize. Thus, the following
analysis is tailored in scope in the same manner as the malicious prosecutisis.anal

Plaintiffs Jarvs Roberts and Kendall Massasgue that their rigktto a fair trialwere
denied because Officer Azize providibdee purportedly fabricated statemeiotshe KCDA,
specifically that(i) Gregory Roberts stated that he was “just hanging out” in the room in which
the gun was recovere(ii) JarvisRobertsstated that hetayedn the room where the gun was
recovered sometimeand(ii) Furman Massey stated that’s my room and | share the room
with my brother Kendall.”l find that there are material disputes of facts with respect to the fair
trial claim such that defendants’ motion for summary judgment on this issue mustdsk deni

A plaintiff establishes a constitutional violation tbe denial of hisright to a fair trial
based on th&abrication of evidence if he proves that “an (1) investigating officjafa@ricates

evidence (3) that is likely to influence a jury’s decision, (4) forwards thatnaton to
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prosecutors, and (5) the plaintiff suffers a deprivationbarty as a result.Jovanovic v. City of

New York, 486 F. App’x 149, 152 (2d Cir. 2012ge alsdricciuti v.N.Y. City Transit Auth,

124 F.3d 123, 130 (2d Cir. 1997) (“When a police officer creates false information likely to
influence a jury’s decision and forwards that information to prosecutors, he viblates t
accused’s constitutional right to a fair trial, and the harm occasioned by such arciomabie
action is redressable in an action for damages under 42 U.S.C. § 198ti¢fore, to have a
cognizable claim for thdenil of the right to a fair trial, a plaintiff must establish a causal

connection between the fabricated evidence and his deprivation of lige#Zahrey v. Coffey,

221 F.3d 342, 348, 355 (2d Cir. 2000) (“The manufacture of false evidence, in and of itself . . .
does not impair anyone’s liberty, and therefore does not impair anyone’s carsitught,”

and the “deprivation of liberty of which [plaintiff] complains [must] be shown to beedudt of

[the defendant’s] fabrication of evidencgihternal quotation marks omitteyd)

Importantly, and unlike the law with respect to malicious prosecution claimsetoad®
Circuit has held that thexistence of probable cause to arrest and prosecute is not a complete
defense to a fair trial claimSeeRicciuti, 124 F.3d at 130However, at the same time, the
Second Circuit has also held that a plaintiff must show causation between thd &lagcated
evidence and a plaintiff's deprivation of liberteeZahrey 221 F.3dcat 355. The problem is |
canrot determine one way or another whether the elements have been, or have not been, met
given the factual issues in the record regarding the purportedly fabrstatethents.

As to the first statementhat Gregory Roberts stated that he was “just hanging out” in the
roomwherethe gun was recovergathether or not this statement was fabricated is entirely

immaterial because Gregory Roberts was not charged and he has withdraaimtties €laim.

19



As to the second statement and third statements, howeatdarviRobertsstated that
hestayedn the room where the gun was recovered sometandghat Furman Massey stated
that he shared thaedoom with his brother, | cannot determine on summary judgment whether
these facts were fabricated, and if so, what effect they had on the coursprodgw®itiorgoing
forward, including, in particular plaintiffs’ post-arraignment liberty deprora,i.e., their
subsequent court appearancéheissueis that tlese statementsy Jarvis Roberts and Furman
Massey according to Officer Azize, were made in Furman Massey’s bedroom, witthiée
plaintiffs present. But plaintiffs deny that they were in Furman Massegiobm at the time
thatthe officers entered éhroom, and they further deny thabsle statements were made at all at
any point in the night.

| recognize that there is an inherent inconsistency in plaintiffs’ theohedahtents H#
plaintiffs were not in Furman Massey’'s bedroom when Officer Azamaecto collect him and
move him to the front of the apartment, then Furman Massey and Officer Azizalamegor
some portion of time, during whidchme any number of statements, including the purportedly
fabricated statementould have been made. Plaintiffs would have no basis to deny that Furman
Massey made statements outside of thesence, but | cannot infer that these statements
happened when | accept plaintiffs’ premise that they were not present.

However,l can neither accept defendants’mpree that plaintiffs were presenthere is
no evidence to support that conclusion. Officer Azize did not recall conversatioss and
testifiedduring his deposition, and at no point did he testify that he was alone with Furman
Massey, let alone th&urmanMassey made the statement which plaintiffs claim was fabricated.
To accept defendants’ argument would require me to draw inferences in thei(favbat,

despite his lack of recollection, Officer Azize was alone Withman Massey for some portion
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of time; and (2) it was during thptesumed “alone time” th&urmanMassey made the
statement that defendants attribute to him. The context of summary judgment tcal&s\nme
to draw inferences in defendants’ favdir Officer Azize cannot give evidence to support his
lawyers’ story, they are going to have to ask a jury to draw those inferences,. not me

Both plaintiffs’ and defendants’ positedenarios ask me to weigh the evidence in a
way that is inappropriate on a summary judgmmeation Accordingly, defendants’ motion for
summary judgment on the fair trial claims is dengad the claims may move forward as to
Kendall Massey and Jarvis Robefts.

D. Failureto Intervene

Plaintiffs’ failure to intervene claim failas a matter of law"A law enforcement officer
has an affirmative duty to intercede on the behalf of a citizen whose constituightslare

being violated in his presence by other officer®’Neill v. Krzeminskj 839 F.2d 9, 11 (2d Cir.

1988). However, the two officersued in the complaint are primary actors, neither of whom

could have intervened as to themselv@seJackson v. City of New York, 939 F. Supp. 2d 219,

232 (E.D.N.Y. 2013).Plaintiffs recognize as much, agreethgt Officers Azize and Peters were
persaally involved in this incident. Notwithstanding, they ask this Court to stay consaierati
of the claim on the contingency that defenddélaiter claim[] lack of personal involvement.”

This request does not make any sense. All parties agree that @ffice and Officer Peters
were personally involved. There is no moving backwards from that at trial, andjtiestréo

stay is denied. &endants’ motion is granted as to this claim

* It may appear that, on first blush, the holding as to the fair trial claintémgion with the holding on the false
arrest and malicious prosecution claims, but they are not. Based onawmisaired, including a confluence of
several particular facend the totality of the circumstances, probable cause existed to arrese¢hpeldimtiffs and
charge two of them. However, the question of whether to maintain teegoit@ns on the basis of Officer Azize’s
statements, or how they factored into the decision to maintain theptioss, are questions that fall outside the
ambit of probable cause, which, again, does even act as a bar to a fair trial claay.any
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CONCLUSION
Defendarg’ motion for summary judgment gganted in part and denied in par

SO ORDERED.

Digitally signed by Brian M.
Cogan

u.S.D.J.

Dated: Brooklyn, New York
September 29, 2017

® | had previously severed tionell claim, and the claim will remain severed until teealution of the sole
remaining individual claim.
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