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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
YASER OMAR,EMMANUEL GARCIA,
and CHARLES GARCIA]ndividually and
On Behalf of All Others Smilarly Stuated,
Plaintiffs,
ORDER
-against 16 CV 5824 (DH)(CLP)

1 FRONT STREET GRIMALDI, INC., d/b/a
GRIMALDI'S PIZZERIA, SIXTH AVENUE
GRIMALDI, INC., d/b/a GRIMALDI'S
PIZZERIA, 1215 SURF AVE. RESTAURANT
CORP., d/b/&SRIMALDI' S PIZZERIA
andFRANK CIOLLI, Jointly and Severally,

Defendants.

POLLAK, United States Magistrate Judge:

On October 18, 2016, plaintiffs YarssOmar(*Omar”), Emmanuel Garcia, and Charles
Garcia (the “Named Plaintiffs”) commenced this collective action on behaléofdblves and
all others similarly situate@gainst defendants 1 Front Street Grimaldi, Inc., d/b/a Grimaldi’'s
Pizzeria, Sixth Aenue Grimaldi, Inc., d/b/a Grimaldi's Pizzeri215 Surf Ave. Restaurant,
d/b/a Grimaldi’s Pizzeria, and Frank Ciolli, jointly and severally, seettargages based on
defendants’ failure to pay minimum wages and overtime under the Fair Liainoia®ls Act
(“FLSA™), 29 U.S.C. § 201 et se@nd the New York Labor La{/NYLL") 88 650 et seq.,
along with unpaid spread of hours wages, and failure to provide proper wage notices and wages

statements under the NYLLPresently pending before this Court is diéfsi motion for leave
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to file a Third Amended Complaint, naming Dumbo Restaurant Corp. as a defendant and
correcting the name of Charlie Garcia.

For the reasons set forth below, the Court grants plaintiffs’ motion to amend.

FACTUAL BACKGROUND

According to the proposed Third Amended Complaint, defendant Frank (GTadiili”)
owns 1 Front Street Grimaldi, Inc. (“1 Front Street”), the first of the fan®Gumaldi’s, located
at 1 Front Street under the Brooklyn Bridge. (Thrd Am. Cohiifl1, 2). Ciolli purchased the
first Grimaldi’s, originally located at 19 Old Fulton Street in Brookliyom its founder, Pay
Grimaldi, in the late 1990s.1d. 137, 38). Although Ciolli kept the original name, he moved
the location of the pizzeria to 1 Front Stredd. { 39). Plaintiffs allege that 1 Front Street
became inactive as a New York Business Corporation as of October 26, 2016, sleorthysaft
lawsuit was filed (Id. 1 6). Dumbo Restaurant Corp. (“Dumbo”) is allegedly the successor
company to 1 Front Street, now doing business as Grimaldi’srigizzeth its principal place of
business located at 1 Front Street in Brooklyd. [ 7). The remaining two defendartsl215
Surf Ave. Restaurant, located on Coney Island, and Sixth Avenue Grimaldi, Inc.dlat&t6
Sixth Avenué in Manhattar—are also allegedly owned by Ciolli and arterentlyactive New
York Business Corporationsid( 11 89). Plaintiffs alleges that each of therporate
defendants are employers, engaged in interstate commerce and/or thagradgrods for
commerce within the definition set by the FLSA, and each has gross aeveralies of more

than $500,000. 1d. 1 17, 18).

I Citations to “Thrd Am. Compl.” refer to plaintiffproposed Third Amended Complaint, datdrch 20 2018.
2The Third Amended Complaint alleges that the Sixth Avenue location, ¢l aestauraniocated at 462
Second Avenualso in Manhattan, were seized and claseflugust and April 2016, respéetly, due to non
payment of taxes; the Sixth Avenue locatioropened in October 20161d( 7 4344).
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Plaintiffs allege thatlefendntCiolli is the owner, director, officer and majority
shareholder of the various corporate entities, and has been responsible for aipateariit the
day+to-day operations of the corporate defendanis. ff 1213). According to the plaintiffs,
Ciolli set plaintiffs’ terms and conditions of employmemad the power to hire and fire
employees, determined the rate and method of pay, maintained the defendaalis'quayds,
and was responsible for the failure to pay proper wages and provigerwteces and wage
statements(ld. 1 14 16). Thus, Ciolli is allegedly an “employepursuant to the FLSA and
NYLL. (ld. {1 15).

The NamedPlaintiffs allege that theyorked for defendants in their pizza restaurants
located in Kings County and New York County during the relevant time peridd{f(1-4).
Plaintiff Omar alleges that he worked as a waiter from approximately January 201ghthrou
August 13, 2016receiving his training at the original Grimalditecated on Old Fulton Street,
andwas theremployed at the Sixth Avenue location until March 2018. (f51-52). From
April 2013 until April 2014 Omarworked at the Second Avenue location and then returned to
the Sixth Avenue location, where he worked until it was seized on August 13, 20197 53,

54). Omar claims that until late 2012, he was not paid any wages, only tighatfram late

2012 until the end of his employment, he was paid a salary of $60 per week plukitifi§53%-

56). Omar alleges that he worked four to five days per week, 13.5 hours per day for a total of
between 54 and 67.5 hours per wedk. { 57).

Plaintiff Emmanuel Garcia was employed as a busboy, waiter and counteyeenfrom
2005 until June 2014, working at the Sixth Avenue and Second Avenue locatohr{g] 59
63). He was paid $60 a week plus tips when working as a busboy or waiter; his pay was $100

per week per six hour shift whee worked as a counter employdé. 1164, 65). Emmanuel



Garcia alleges that he worked four to five dpgs week, 13 hours per day for between 54 and
67.5 hours per weekld 1 66).

Charlie Garciagriginally named in thease as “Charles” Garcia, alleges that he was
employed as a waiter from around 2010 through November 2012, wonkiimy at the Sixth
Avenue location, except for a period in the summer and fall of 2012 when he worked at the
Coney Island location.Id. 1168-72). Charlie Garcia claims to have worked four to five days
per week, 13.5 hours per day, for a total of between 54 and 67.5psowreek. Id. 1 73).
During the entire time, he was paid a weekly salary of $40 plus {ighsy 72).

On behalf of themselves and other similarly situated Collective Action Mentbers
NamedPlaintiffs claim violations of the minimum wag&d overtime requirements the
FLSA, violations of theminimum wagespread of hourgndovertime requirementsf the
NYLL, and failure to comply with the wage notice and wage statement requirements of the

NYLL. (ld. 11 806103).

PROCEDURAL HISTORY

Following the filing of theComplaint on October 18, 2016, the NamdéaiRiffs filed an
Amended Class and Collective Action Complaint on January 5, 2017, and a Second Amended
Class and Collective Action Complawvas filedon August 3, 2017. On August 25, 2017,
defendants filed their answer to the Second Amended Class and Collectiwe @atnplaint.

The NamedPlaintiffs moved for conditional certification of a FLSA Collective action on
January 19, 2017. The motion was granted and notice was sent to waiters, bussers, pizza
makers, delivery employees, dishwashers, and counter employees who worlefdridadts

from January 5, 2014 through January 19, 2017. Seven pfaintiffs thereafter joined the



action. The parties exchanged written discovery and the Named Plaintiffs and dé$andea
deposed.

In seeking to amend the complaint for a third time, plaintiffs contiesdduring Frank
Ciolli’s deposition, conducted on January 25, 2018, plaintiffs learned that 1 Front Street had
been dissolved only eight (8) days aftex triginal Complaint was filed(Pls.” Mem. at 2).
According to Ciolli, Dumbo Restaurant Corp., of which he is the sole owner, was contimeiing t
1 Front Street business and employing the former employees of 1 Fe®it 8t.) This
information was confirmed by the manager of the 1 Front Street Grimalti’$. According to
plaintiffs, defendants had failed to mention the dissolution of 1 Front Street andatienco®
its successor compangespite responding to the pleadings, interrogatories and notices to admit.
(1d.)

Plaintiffs’ counsel asserts that immediately after learning of this informatiamgdur
Ciolli’s deposition, counsel asked defendants if they would consent to an amendmenoutdat w
add Dumbo as a defendant in the actidd.) (When defendants refused, counsel requested
permission to file a motiorgnd the undersigned set a briefing schedule accordingbe (
Electronic Scheduling Order dated March 12, 2018).

In additionto seeking to add Dumbo as a defendant to this action, plaintiffs move to
correct the name of one of the plaintiffs from “Charles” Garcia to “Charlie” &@aieis.” Mem.
at 1). Since defendants do not appear to object to the correction of Mr. Garstiaiarhe, the

Court grants plaintiffs’ motion to amend in this regard.



DISCUSSION

A. Motion to Amend - Standards

Since plaintiffs are seeking to add Dumbo as a new party to this action, Rules 20 and 21

of the Federal Rules of Civil Procedure govern. Rule 20 provides that persons may benjoined i

one action as defendants “if: (A) any right to relief is asserted againsidhely, severally, or

in the alternative with respect to or arising out ofgame transaction, occurrence, or series of

transactions or occurrences. . ..” Fed. R. Civ. P. 20. Rule 21 provides that “the court may at any

time, on just terms add. . . a party.” Fed. R. Civ. P. 21. In analyzing a motion to amend to add a

party uner these rules, courts have held that there “is in practical termglifitdeence between

[these Rules]” and Rul&5 of the Federal Rules of Civil Procedure. Franco v. Ideal Mortg.

Bankers, Ltd.No. 07 CV 3956, 2009 WL 315032&t *3 n.3 (E.D.N.Y. Sept. 28, 2009).

“Although Rule 21, and not Rule 15(a), normally governs the addition of new parties to an
action,” “the showing necessary under Rule 21 is the sattmatequired under Rule 15(a).”

Lederhouse v. Landau Arnold Laufer LIIRo. 15 CV 8668, 2018 WL 1635030, at *2 (S.D.N.Y.

Apr. 4, 2018) (quoting FTD Corp. v. Banker’s Tr..C@64 F. Supp. 106, 109 (S.D.N.Y. 1997),

Johnson v. Bryson, 851 F.Supp.2d 688, 703 (S.D.N.Y. 2012)).

Rule 15 expresses a strong presumption in favor of allowing aneendstating that
“[t]he court should freely give leave when justice so requires.” Fed. R. Civ. B(2)5(a

Although the decision whether to grant a plaintiff’'s motion to file an amended mie@nains

within the court’s discretiorgeeZahra v. Town of Southold, 48 F.3d 674, 685 (2d Cir. 1995), an

amendment should not be allowed where there has been bad faith or dilatory motivegor wher

the amendment would be futile or would cause undue delay or undue prejudice to the opposing

party. SeeFoman v. Duais, 371 U.S. 178, 182 (1962); McCarthy v. Dun & Bradstreet Corp.,




482 F.3d 184, 200-01 (2d Cir. 2007) (holding that the Second Circuit has cautioned that an
amendment should only be denied “for good reason, including futility, bad faith, undue delay, or

undue prejudice to the opposing partygcordBurch v. Pioneer Credit Recovery, Inc., 551

F.3d 122, 126 (2d Cir. 2008). Zahra v. Town of Southold, 48 F.3d at 685; John Hancock Mut.

Life Ins. Co. v. Amerford Int'l Corp., 22 F.3d 458, 462 (2d Cir. 1994); Block v. First Blood

Assocs, 988 F.2d 344, 350 (2d Cir. 1993); Leonelli v. Pennwalt Corp., 887 F.2d 1195, 1198 (2d

Cir. 1989). The party opposing amendment bears the burden of demonstrating good reason for

denial. Speedfit, LLC v. Woodway USA, IncNo. 13 CV 1276, 2015 WL 6143697, at *3

(E.D.N.Y. Oct. 19, 2015).

B. Analysis

In opposing the amendment, defendants argue that the proposed amendment to add
Dumbo as a defendant would be fublecause plaintiffs clearly fail to establisklaim for
successor liability.(Defs.” Mem? at 3). Acknowledging that the Second Circuit has not
delineated what the proper test for successor liability is in the contextL.&A ¢ase,
defendants rely on the traditional common law test in New York, which holds that “a ¢mnpora
that purchases the assets of another corporation is generally feofdiaihe seller’s liabilities,”
except where: 1) the successor corporation assumed the liabilities, xjtresséy or impliedly;

2) there was a conkgation or merger; 3) the purchasing corporation was “a mere continuation
of the selling corporation;” or 4) the transaction is entered into fraudulentlgapesuch

obligations. [d. at 3 (quoting Battino v. Cornelia Fifth Ave., LLC, 861 F. Supp. 2d 392, 400-01

3 Citations to “Defs.” Mem.refer to the defendants’ Merandum of Law in Opposition ®laintiffs’ Motion for
Leave to Amend the Complaint, datagril 9, 2018.



(S.D.N.Y. 2012)). Defendants argue that plaintiffs “fail to address in any way,dhgatieons
and transactions betweghFront Street and Dumbo Restaurant Corp] and doing so critically
impedes their ability to establish that Dumbo assuinEtbnt Street’s liabilities.” (Defs.” Mem.
at 4)(see alsad., arguing that plaintiffs are “silent with respect to any reference to tleeofyp
transaction via which Dumbo[] came to own the pizzeria involved herein”).

Plaintiffs contend that theproposed amendment is not futile because Dumbo Restaurant
Corp. is a mere continuation of the selling corporati@.’s Mem. at6). To determine whether
a mere continuation or a de facto merger has occurred, courts considemiméptactors: “(1)
continuity of ownership; (2) cessation of ordinary business and dissolution of the acquired
corporation as soon as possible; (3) assumption by the purchaser of the liabditiaslgr
necessary for the uninterrupted continuation of the business of the acquired corpardt{di; a
continuity of management, personnel, physical location, assets and generalsbysanatson.”

Franco v. Jubilee First Ave. Corp., No. 14 CV 7729, 2016 WL 4487788, at *8 (S.D.N.Y. Aug.

25, 2016). Plaintiffs argue thathe question on this motion to amend is not whether plaintiffs
haveestablished successor liability, but rather whether the allegations i kinel Amended
Complaint plausibly state a claim that Dumbo is an “employer” for purposes of §fe a&s to
“put Defendants on notice that Dumbo is alleged to be an employer as a success{oinas
employer,” or as a “single integrated enterptisgls.” Reply” at 2).

The Third Amended Complaint alleges that Dumbo “does business as Grimaldi's
Pizzeria;” that its principal place of business is 1 Front Street, Brooklgrthah Frank Ciolli is

the sole owner of Dumbo. (Thrd Am. Compl. 411, 7, 11, 46). Plaintiffs’ Third Amended

4 Citations to “Pls.” Reply” refer to plaintiffs’ Reply Memorandum of LawSupport of Plaintiffs’ Motion for
Leave to Amend the Complaint, dated April 16, 2018.
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Complaint explicitly alleges that Dumbo “is the successor company to 1 Freat Gnimaldi,

Inc.” The Corporate Defendants, which have been defined to include Dumbo, are alleged to be
part of a “single intgrated enterprise that jointly employed plaintiffs,” and continue to be
employers engaged in interstate commerce or the production of goods for cemifaeq{ 7,

17, 21). The allegations in the proposed Third Amended Complaint are, according ttisplaint
based upon statements made by defendant Ciolli and the general managemoiStreet,

during the course dheir depositions, in which they acknowledged that shortly afterl#uwsuit

was filed, Dumbo took over the business of the pizzeria at 1 Front Strieef] 40). Plaintiffs

further allege that according to Ciolli, the same employees who worked atzleeigibefore it

was acquiredypDumbo continue to work there. (Pls.” Mem. at 8).

Although defendants argue that the motion to amend should be denied because plaintiffs
have failed to allege the details of the transactions that resulted in thertcdrib&epizzeria to
Dumbo, this argument is premature given that plaintiffs just éebatout the transfer atdlli’'s
deposition and have not, prior to now, been given sufficient notice to allow them to fulbyeexpl
the issue through discovery. The question of successor liability under the substatitaity

test is largely a factliane that needs to be developed through discovery. Franco v. Jubilee First

Ave. Corp., 2016 WL 448778t *10; see alsd@autista v. Beyond Thai Kitchen, No. 14 CV

4335, 2015 WL 5459737 (S.D.N.Y. Sept. 17, 2015).

Given the allegations regarding the transfer of the pizzeria to a new goorpamnlays
after the initial Complaint was filed, but where the defendant Ciolli remains the aweer
location and type of business remain the same, and the employees arghargaiyethe Court

finds thatthere is a plausible claim of successor liability alleged in the Complagtordingly,



the Court finds that plaintiffs have adequately alleged a basis to name Dumbo as an employer in

the case as a successor to the original defendant in the case.

CONCLUSION

Accordingly, for the reasons set forth above, the Court grants plaintiffs’ motion to amend
to add a claim against Dumbo and to correct the name of the plaintiff to Charlie Garcia.
The Clerk is directed to send copies of this Order to the parties either electronically

through the Electronic Case Filing (ECF) system or by mail.

SO ORDERED.

Dated: Brooklyn, New York

Ma ,2018 ii
- /sl Cheryl L. Polla

Cheryl Isdﬁollak
United States Magistrate Judge

Eastern District of New York
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