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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
JOHN PITRE, : MEMORANDUM
DECISION AND ORDER
Petitioner
16 Civ. 6258 BMC)
- against
SUPERINTENDENT GRIFFIN
Respondent.
___________________________________________________________ X

COGAN, District Judge.

Petitioner seeks habeas corpus relief pursuant to 28 U.S.C. &2fby aside his
conviction for second degree murder and first degree drug possession, for which he was
sentenced to consecutive terms of 25 years to life and 23 years, respediinehyasthe result
of his second trial; the firgtial, which was oly on the murder chargegsulted in a hung jury.
The murder and drug indictments were thereafter consolidated, resultirggaartviction that is
the subject of this action.

The facts will be set forth below as necessary to address each of petitometssof
error, but to summarize, the crimes aroseob@ain argument on the street where a witness,
Jacinto Sanchez, saw petitioner stab the victim, Sarid Morgan, to death, and then nmaierents |
two other individuals, Shatia Rodriguez and Shawn Autry, who knew the victim, heard petitione
boast about it. Sanchez called 911 dreddolice arrived almost immediateliRodriguez
identified petitioner, who @as still on the scene, as the assailant, and the police gave chase when
petitioner fled to his apartent. The police forcibly entered petitioner’s apartment after he

attempted to deflethemand therrefusedo let them in to his apartment. Once inside, the
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policefound a largesalesquantity volume of heroin. Sanchez and Autry both picked petitioner
out of a lineup and confirmed their identificatiohpetitionerat trial.

Petitioner raises four points of err¢t) ineffective assistance of appellate counsel for
failing to raise several argumen(®) Confrontation Clause violatiomssulting fromthe use of
testimony from petitioner’s first trial and thed testimony of a DNA expert thdtd not conduct
the DNA analyses about which he was testifyi{3y insufficient evidence to sustain either the
murder or drug convictions; and)(Miolation of petitioner’s due process righten the trial
court allowed both &ather ad his daughter to serve on the jury. Each of these points is either
procedurally barred from habeas corpus review or without merit and, accordegpgtition is
denied

l. Ineffective Assistance of Appellate Counsel

In his habeas petition, petitioner asserts that his appellate counsel wastiveethecause
hefailed to challenge: (1) the trial court’s decision to consolidate the ddigharder charges;
(2) the use of a witne&stestimony from the firstrial as violating his right teonfrontation
under the Sixth Amendment; and (3) the trial court’s failure to meaningfgiborel to a jury
note. Petitionerhad previously brought@ram nobis motion challenging his convictioon the
ground that his appellate counsel omitieelse threstrong arguments on direct appeal in favor

of two weaker arguments.The Appellate Division summarily denied this motion on the merits.

! The habeas corpus petition also asserts a fourth ineffective assistancelaf@ppehsel claim that trial counsel
was ineffective for failing to challenge the seating of a juror who weafather of a juror who had already been
seated. That clainvas not raised in petitionert®ram nobis motion and thus is unexhausted. However, petitioner
had asserted in hjgo se brief on direct appeal that this was a statutory and due process violatierAppellate
Division rejected that claim as unpreserved because petitioner’s trial chadsabt objected, and alternatively held
that the claim was without merit. People v. Rifr@8 A.D.3d 643, 644, 968 N.Y.S.2d 585, 587 (2d Dep't 2013),
leave to app. denie@3 N.Y.3d 966, 988 N.Y.S.2d 574 (2014).ddeess this claim below. However, as to using it
as a basis for an unexhausted claim of ineffective assistance of appelfetel cioplainly fails. Even if appellate
counsel had raised the claim that petitioner says he should have raisesywitit would have been rejected on
the merits based on the Appellate Division’s alternative holding.id?e&tit thus, suffered no prejudice. Therefore,




People v. Pitre, 133 A.D.3d 792, 19 N.Y.S.3d 189 (2d Dep’'t 2015), leave to app. denied, 26

N.Y.3d 1148, 32 N.Y.S.3d 63 (2016).

Since the Appellate Divisiorejected this clainon the merits, my reviewf that decision
attracts the provisions of the Antiterrorism and Effective Death Penaltff NEDPA”), 28
U.S.C. § 2254(d) AEDPA provides for habeas corpus relief only if the state court’s adjudication
of the claim was (1) “contrary to, or involved an unreasonable application ofyastablished
Federal law, as determined by the Supreme Court of the United States;"lmag@jon an
unreasonable determination of the facts in light of the evidence presented inehmGita
proceeding.”Id. The decision of a state court is “contrary” to clearly established federal law
within the meaning of 8§ 2254(d)(1) if it is “diametrigadifferent” from, “opposite in character
or nature” to, or “mutually opposed” to the relevant Supreme Court precadi@hams v.
Taylor, 529 U.S. 362, 405, 120 S. Ct. 1495, 1519 (2000) (internal quotation marks omitted). A
state court decision involgé'an unreasonable application” of clearly established Federal law if
the state court applies federal law to the facts of the case “in an objectivedgonable

manner.” Brown v. Payton, 544 U.S. 133, 141, 125 S. Ct. 1432, 1439 (2005).

The Supreme Couhtas heldhat the AEDPA standard of review is extremely narrow,
and is intended only as “a ‘guard against extreme malfunctions in therstaiteal justice

systems,’ not a substitute for ordinary error correction through appé€alRyan v. Gonzales,

133 S. Ct. 696, 708 (2013) (quoting Harrington v. Richter, 562 U.S. 86, 103, 131 S. Ct. 770, 786

(2011)). State court decisions must “be given the benefit of the doubt,” Felkner v. Jackson, 562

U.S. 594, 598, 131 S. Ct. 1305, 1307 (2011) (qudBegio v. Lett, 559 U.S. 766, 773, 130 S.

Ct. 1855, 1862 (2010)), andvien a strong case for relief does not mean that the state court’s

notwithstanding that the claim against petitioner’s appellate counssxhausted, | reject it as pity without
merit as well. SeeRhines v. Weberb44 U.S. 269, 125 S. Ct. 1528 (2005).



contrary conclusion was unreasonableldrrington 562 U.S. at 102, 131 S. Ct. at 786. Indeed,

in Harrington the Supreme Court went so far as to hold that a habeas court may only “issue the
writ in cases where there is no possibility fairminded jurists could disdlga¢ the state court’s
decision conflicts with [the Supreme Court’s] precedenltd.” This standard of “npossibility”

of disagreement among “fairminded jurists” as to the existence of legalseamguably the
narrowest standard of judicial review in the law. Moreover, the Supreme Couxphhassed a

lack of patience with lower courts that view its pronouncements as permittingtarsugl

measure of flexibility in applying this standar8eeParker v. Matthews, 132 S. Ct. 2148 (2012).

To show a Sixth Amendment violation @ffective assistance of appellate counsel,

petitioner must meet the twarong test set forth i8trickland v. Washington, 466 U.S. 668, 104

S. Ct. 2052 (1984). First, he must show that counsel’s performance fell below “an objective
standard of reasonabkss” under “prevailing professional normgd. at 688, 104 S. Ct. at
2064-65. The court must apply a “strong presumption of competence” and “affirmatively
entertain the range of possible reasons [petitioner’s] counsel may have hatémdong as

they did.” Cullen v. Pinholster, 563 U.S. 170, 196, 131 S. Ct. 1388, 1407 (2011) (citation and

internal quotation marks omitted). Second, the petitioner must demonstrate treats‘déner
reasonable probability that, but for counsel’s unprofessional errors, the resulpoddbeding
would have been different.Strickland 466 U.S. at 669, 104 S. Ct. at 2055-56. “The likelihood
of a different result must be substantial, not just conceivallartington 562 U.S. at 112, 131
S. Ct. at 792.

Although Strickland speaks to ineffective assistance of trial counsel claims, it is equally

applicable to claims of ineffective assistance of appellate counseAp&eeio v. Artuz, 269

F.3d 78, 95 (2d Cir. 200;LMayo v. Henderson, 13 F.3d 528, 533 (2d Cir. 1990n appeal,




counsel is not required to argue every Mfiawvelous issue; rather, the better strategy may be to
focus on a few more promising issues so as not to dilute the stronger argumeatsnwititude
of claims. . . [I[lnadequate performance is edigbed only if counsel omitted significant and
obvious issues while pursuing issues that were clearly and significantlyniieskeg v.

Greiner 210 F. Supp. 2d 177, 182 (E.D.N.Y. 2002) (citing Jones v. Barnes, 463 U.S. 745, 751-

53, 103 S. Ct. 3308, 3312-14 (1983)). But a petitioner may not rebut the presumption of
effective assistance by simply arguing that appellate counsel’'s decisamsd@ertain issues,

and not otherg;onstitutes ineffectiveness. Segickland 466 U.S. at 689, 104 S. Ct. at 2065.
Appellate counsel is not required to “press nonfrivolous points . . . if counsel, as a matter of
professional judgment, decides not to present those points.” Jones, 463 U.S. at 75Ct186 S.

3312;see als&nowles v. Mirzayanceb56 U.S. 111, 127, 129 S. Ct. 1411, 1422 (2009) (“The

law does not require counsel to raise every available nonfrivolous defense”). idnpetiust
prove that there is a reasonable probability that the unraised claims would haexledcc

King, 210 F. Supp. 2d at 182-83 (citing Claudio v. Scully, 982 F.2d 798, 803 (2d Cir. 1992)).

A. Consolidation of Murder and Drug Chargers

As noted above, petitioner’s first trial, which resulted in a hung jury, was only on the
murder charge. Apparently, the prosecution had intetaleg the drug charge separately
thereafter had petitioner been convict@&lt dter the mistrial on the murder charge, the
prosecution apparently moved to consolidate the charfyasve to say “apparently,” because
there is no such motion in the record, but it is a solid inference for reasons shown below.)

Petitioner, in higoram nobis motion to the Appellate Division, argued that his appellate
counsel was ineffective for not includiagchallenge to the trial court’s decision to allow a single

trial on both the murder and drug charges in his brief on direct apgeannexed a lettéo his



brief that he had received from appellate counsel, prior to filing his brief on digeakin
which appellate counsel assupgtitioner that“l will argue that it was improper for the court to
grant the District Attorney’s motion to consolidate the homicide and drug chanrdjés permit
them to be tried together before one juriidbwever, the brief that appellate counsield
contained no such argumenthiswas the essence of petitioner’s ineffective assistance
argument.

In responseo petitioner’scoram nobis motionattacking appellate counsel’s failure to
raise the pointhathe had said he would raigbe District Attorney primarily argued thatet
trial judge acted within his discretion in ordering consolidation. This response diddress
the issue of why appellate counsel didn’t at least make the argument, exappgdedby
implicitly suggesting that appellate counsel was not objegtiveteasonable arttiat petitioner
was not prejudiced by counsel’s decision not to pursue the argument. But by focusiog only
the discretion involved imaking a decision to permgtbnsolidationthe District Attorney
missed the point.

The better argumento which the District Attorneyalludedto only obliquely, was to
point out that, in fact, trial counsel had made a deliberate strategic decisighdmawihis
opposition to consolidation, and consolidation Heaeteforeoccurred on consentn the
beginning of the second trial, the trial judge, noting that only the murder case had laken trie
before, asked, “Let me just clarify one thing. Since the last trial, anothetment was voted, a
class A2 felony,” to which petitioner’s trial counsel responded, “The other ingintfrdudge,
existedat the time of the first trialThey chose to gaofward with the homicide firstSince that

trial the cases have been consolidated.” The trial court responded, “So they téld



together,” and both attorneys confirmed that this was correct. In this mdrenattarneys
effectively stipulated to the consolidated indictment without any ruling at all.

Further, apart of theDistrict Attorney’sopposition to theoram nobis motion, the
District Attorney submitted an affidavit from a colleaguepetitioner’'sLegal Aid appellate
lawyer (why it was not submitted by petitioner’s appellateyvhimself is not explained),
statingthat after petitioner's appellate lawyer had exprddss intention to rae the
consolidation issui the letter that petitioner submittdae had written petitioner a subsequent
letter. In that subsequent lettevlfich the affidavit merely summarides opposed to quotimy
attachingas an exhibit), petitioner’s appellate lawyer apparently advised him thatl lspdieen
to petitioner’s trial attorneywho informed him that the defense had waived the opposition to
consolidation as “a matter of strategy

The affdavit then explaiadthattrial counsel had informed appellate counsel th#ter
the People told [trial] counsel that they would try the drug possession ca#dlfiestourt
denied consolidatiortounsel determined that it would be better for the defense to have the
chargestried together”) (emphasis added)Thus, based on the affidavitappears that
petitioner’s trial attorney advised petitioner’s appelktterney that he had consented to
consolidation, and withéxv his motion opposing consolidation, to avoid havingdhey
possession charge tried first, as the District Attorney had threatened.

Petitioner’s trial counsel apparently (agdihave to sayapparently”) concluded that
consolidated trial on both the drug and murder charges was preferable to havingdietna
subsequent to the drug trizécausefl) there was a better chance of getting a “split” verdict, i.e.
a conviction on the less serious drug charge but an adquitthe murder charge, if the charges

were tried together; an@) he did not want to risk havirnggtitioner go intaa murder trial after



having been convicted of major drug possession arising out of the same incident,lgspecial
since, as ultimately occurred, petitiomeginted to testifyon his own behalf. Although | am
drawing thes inferences from the brief language quoted above in the affidavit, | do not think
thatthis is any great stretch, as it would be a fairly straightforward trial syrateze the District
Attorney advised that he was goitagtry the drug charge firdtthe charges were not
consolidated.

The District Attorney’s opposition to theeram nobis motion, howeverfailedto capture
this point and instead argued that appellate counsel’s decision not to challenge toeitr's
ruling was reasonable besauthe trial court had acted within its discretion. Agthis
argument missed the mark; appellate counsel was reasonable in not challengiiad ¢burt’s
“ruling” because trial counsélad consented to the consolidation and thase was no trial
court ruling to challenge there was merely acquiescence in defense counsel’s strategy.

Although both petitioner’s and the District Attorney’s argumentsasam nobis

misstatedhe real issue, the Appellate Divisissummary order, dging the motion on the

2 Prior to bringing hissoram nobis motion, petitioner had brought a §440 motion, contending that his trial counsel
was ineffective because he never opposedrh&eputor’'s motion to file a consolidated indictment. The 8440 court
denied the motion, accepting the District Attorney’s argumentshibatiaim was procedurally barred because it
should have been raised on direct appeal, and, alternatively, that the claimrhadtrbecause, as evidenced by an
exhibit to the District Attorney’s opposition, petitioner’s trial counsel hadeddiled a motion opposing
consolidation.

The District Attorney, again giving the court an inaccurate picturehat Wwad ocauwed, never told the 8440 court
that trial counsel had later withdrawn that motion and consented tolidatism. Arguably, petitioner’s 8440
motion could have been seen in a different light if the District Atiohael disclosed the complete story besegun
fact, his attorney did do what petitioner accused him of deifiag/ing to oppose, albeit by consenting to,
consolidation- he just didn’t do it in the way petitioner accused him of doing it.

Petitioner has not challenged his trial counsel's consent to consolidadtierissue he unsuccessfully raised in his
8440 motion-in this habeas corpus proceeding. Even if he did, and even without teelpral bar, habeas corpus
relief would not be warranted because, as described above, the thrgatgofite drug case first in the absence of
consolidation formed a reasonable strategic basis for trial counbalge of decision, thus bringing it within the
standard tolerated und8trickland But there is an irony in the fact that petitioner lostrferits of his §440 motion
because his trial counsel had in fact opposed consolidation, and thes tmsairi nobis motion because his trial
counsel had later consented to consolidation. | frankly do not understanénaod @condone, the District
Attorney'’s failure to give either of the state courts the complete pictureatfhad occurred.



merits andinding no error in appellate counsel’s decision to back away Ifisrmitial letter to
petitioner and not contend that the trial court had erred in consolidating the chaadmsously
correct without even considering thetrective reviewstandardunder AEDPA. There was no
way that appellate counsel had a colorable argument challenging the tria ‘tairig” to
consolidate, which was how petitioner characterized the issue, bécatrs court’s
consolidationwas onconsents the result of a strategic decision by trial counske Appellate
Division’s decision to dengoram nobis relief was thereforaeither contrary to, nor an
unreasonable application of, any Supreme Court authority.
B. Use of Testimony from First Trial

At petitioner’s first trial, a withess named Sean Autry testified that he hadwseking
with his girlfriend ShatiaRodriguez, who was goirtg buy illegal drugswhen they observed
petitioner standing in a doorway performing a lewd act on himself. When Autry andy&Rexri
returned and passed by petitioner agd@maminutes later, petition@nade inappropriate
remarks tdRodriguez. After Autry reprimanded hipetitioner according to Autrysaid “don’t
misunderstand, | am just enjoying myself, | just killed somebody and gotvaiai.”

Rodriguez then observed the stabbing victim, who she and Autry knew, lying nearby in
the street, and theyied toassist and consothe victim The police then arrived. When
Rodriguez pointed oygetitioner who was still at the scen®, the police, petitioner fledAutry
confirmed that he picked petitioner out of a lineup that same day.

In petitioner’s second trial, Autry refused to testify. He did not invoke his rgghhst
self-incrimination; he simply insisted thaé did not want to be involved. &ltrial judgeplaced
Autry on the stand, swore him in, appointed a lawyer to consult with him (who, one can infer

from the colloquy, advised him that he had no right not to testify unless he could invoke his Fifth



Amendment privilege, which he did npordered him to testify, and warned him that he would
beheld in contempt and likely serve additional jail time ifdoatinued taefuse to testify

(Autry was already inetody on unrelated charges.) Autry, however, remained steadiast.
defense counsel’s objection, the Court then granted the prosecutor’'s motionAotrgad
testimony from the first trialas summarized above, into the record.

In his coram nobis motion, petitioner arguetthat the use of Autry’s testimony from the
first trial violated his right t@onfrontation under the Sixth Amendmeand that his appellate
counsel was ineffective for nadising that issuen appeal However, his appellate counsel’'s
decision not to raise this point on appe&ak perfectly reasonablmderthe Stricklandstandard
governing claims of ineffectivassistance of counsalnd thus the Appellate Division’s denial of
this claim was clearly reasonahiederthe dderertial AEDPA standaraf review.

First, it does not appear that trial counsel preserved the point as no objection to using the
prior testimony appeais the record Petitioner’s trial counsel merely requested that the trial
court make it clear to the jyrthat petitioner had nothing to do with Autry’s nawailability,
which it did. Thus, if appellate counsel had raised this argument, it would have betstragec
unpreserved.

Second, the reason there was no objedtias likelythat the law is clear #t a withess
who flatly refuses to testify is deemed unavailabfeKed. R. Civ. 804(a)(4)A declarant is
considered to be unavailalde awitness if the declarant . . . refuses to testify about the subject
matter despite a court order to do’scard the admission of the prior testimony of an
unavailable witness thats previously been crosgamined by a defendant in a case in which
his interest was substantially the santeere, petitioner’s first trial does not violate the

defendans right to confrontatiorbecause he has already confronted the witnessGifiesev.

10



California 554 U.S. 353, 358, 128 S. Ct. 2678, 2682 (2008) (“The [Sixth] Amendment
contemplates that a witness who makes testimonial statements admitted against atdeiénda
ordinarily be present at trial for creegamination, and that if the witness is unavailable, his
prior testimony will be introduced only if the defendant had a prior opportunity to exassine

him.”); Crawford v. Washington, 541 U.S. 36, 68, 124 S.Ct. 1354, 1374 (2003) (“Where

testmonial evidence is at issue . . . the Sixth Amendment demands what the common law
required: unavailability and @rior opportunity for crossexamination.”)(emphasis added)

California v. Green, 399 U.S. 149, 165, 90 S. Ct. 1930, 1938 (19%@®) also think that [the

witnesss] preliminary hearing testimony wasimissible as far as the Constitution is concerned
wholly apart from the question of whether respondent had an effective opportunity for
confrontation at the subsequent tri&br [the witness’s] statement at the preliminary hearing
had already been givemder circumstances closely approximating those that surround the
typical trial.”). Thus, thergvas no merit to this claim azoram nobis at all.
C. Trial Court’s Failure to Meaningfully Respond to a Jury Note

During deliberations, ten minutes beforeuadh break, the trial court received a note
from the jury asking for eeadbaclof a portion of two witness’s testimony. The cattempted
to extract the requested testimpbut while it was doing so, about 90 minutes lateeceived
another note: “The jury has come up with a verdict. We would like to decline prior ieqliest
hearing any testimony.”

The trial courtread both notes to the attorneys in open court, anddirexted thathe
jury be brought back in. There was clearly a pause,wthof unknown dwation, while that
occurred, but neither attorney said anything. The jury entered the courtrootine &ldrk

noted on the record that they were present and properly seated. The trial cotetlirfidae

11



attorneys waived the reading of the jury roll, and both attorneys respondedhtiisn The
trial court then read both notes to the jury, and expressed its view, as the second note had
requested, that the “last note controls.” It then received the verdict by indiyidoing the
jurors.

In his coram nobis motion, petitioner contended that the trial court had committed what
he called &mode of proceedings error,” because it faileddoise the jury, as soon as it
received the firstote,that it would proceed to extract thequested testimongndthat it failed
to readthe requested testimony to the jury before receiiswgerdict Petitioner further
contended thatis appellate counsel was ineffective for not regghis claim on direct appeal.

It is obvious that petitioner hadtempted to classify this incident as a “mode of
proceedingserrorbecausdiis counsel never objected to the procedure that the trial court used,
and under New York practice, an error classified as a “mode of proceedimgsioes not
requirepreservation for appeabeePeople v. Gray86 N.Y.2d 10, 21, N.Y.S.2d 173, 176
(1995).

Even though petitioner tried to squeeze his claim into a mode of proceedings error to
avoid the procedural bar, the substance of his argument wakdhaal caurt’s failure to
provide the jury’s readack requests, or, at least, to “meaningfully resfido the jury’s first
note, provided a derivative basis for challenging his kadpecounsel as ineffective. This
argument wasufficiently convoluted that his appellate counsel cannot be faulted on federal
habeas corpus reviefer choosing not to raise ifThisis especiallyso becausef the double
level of deferencarising from the combination &tricklandandAEDPA.

First, the transcriptlearly establishethat petitioner’'s counsel had sufficient notice of the

jury note before the trial court received the verdintl could have objected, both before the jury

12



was brought in or even at sidebar once it was brought in, to receiving the wetiooait first
addressing the notdetitioner’scounsel, however, chose to simply stand by and waivelhe
call of the jury New York courts find a mode of proceedings error in this situation only where

counsel is not given meaningful notice and an opportunity to olfgssPeople v. Mack27

N.Y.3d 534, 541, 36 N.Y.S.3d 68, {2016). Thus, petitioner’s effort to characterize the

exchange as a mode of proceedings error would likelg faaled as a matter of New York law.
Secondpetitioner's‘mode of proceedings” claim wadl the more likely tdail becausge

of all the cases where this jugyestion/verdict scenario has occurred, and it seems to occur with

some regularityseee.qg, People v. Nealor26 N.Y.3d 152, 20 N.Y.S.3d 315 (201Pgople v

Silva, 24 N.Y.3d 294, 998 N.Y.S.2d 154 (201Rgoplev. Lourido, 70 N.Y.2d 428, 522

N.Y.S.2d 98 (1987); People v. Murphy, 133 A.D.3d 690, 20 N.Y.S.3d 127 (2d Dep’t 2015)

People vSorrell 108 A.D.3d 787, 969 N.Y.2d 198 (3d Dep’'t 201Bgoplev. Cornado, 60

A.D.3d 450, 874 N.Y.S.2d 463 (1st Dep’'t 200Rgople v Williams, 221 A.D.2d 246, 634

N.Y.S.2d 459 (1st Dep’1995),this is the only case | have seen where the jury affirmatively
withdrewits request in the first note by an affirmativeediionin the verdict note. The jury’s
express announcement as to its intent to abandon its prior requeadthave greatly weakened
any argumet appellate counsel might have made that the trial court should have proceeded on a
different path, because tmmply with the request in the first note would have meant
disregarding the direction in the second note.

Third, shortly after the New York Court of Appeals denied leave to appeal the Appella
Division’s decision rejecting petitionersram nobis motion, the New York Court of Appeals
held that a trial court’s failure to respond to a jury note prior to receiving anaites

announcing that a verdict has been reached does not itself constitute a mode of peeeding

13



Therefore, if counsel did not olgjeto the nonresponse, the claims unpreserved for appeabee

Mack, 27 N.Y.3d at 542, 36 N.Y.S.3d at 7l Mack, the Court of Appealsiade clear that a

court should follow a twatep proceswhen it receives a jury note: (1) give counselasthat a

note has been received; and (2) meaningfully respond to the adtee ko follow either one of
thesesteps does not constitute a mode of proceedings error unless defense counsel is deprived of
the opportunity to object teitherstep. Indeedhe facts in Maclarematerially

indistinguishable from the instant cas€hus, not only was petitioner’s appellate counsel

objectively reasonable in choosing not to raise this argumieatvas somewhat prescient.

There is, therefore, no basis for fing constitutional error in the Appellate Division’s
rejection of petitioner's argumenbncoram nobis.

Il. DNA Analysis Confrontation ClauseClaims

At the second trialhte prosecution called a criminali§ir. David Fisherfrom the Office
of the Chief Medical Examiner, who was certified as an expert in forerdaglgiand DNA
analysis. Dr. Fishanace a comparison of several DNA profilgenerated by different analysts
in the Medical Examiner’s Office.

As a control sample, Dr. Fisher used the DNA profile of the victim, Morgan, whish wa
generated from blabcollected during his autops¥ar. Fisher compared the control samfue
DNA analyses done on several blood stains found on petitioner’s shirt and jeans, which the
police hadcollected from petitioner dhe time of hisarrest. Dr. Fishetoncluded that one of the
stains orpetitioner’s jeansontaineda mixture of DNA from the victinand an unidentified
individual, and a second stain patitioner’'sjeanscontained only the victim’®BNA.

On crossexamnation,Dr. Fisher acknowledgeithat hehadreached the same

conclusions as Dr. Lansky, another analyst who worked under Dr. Fisher and previously

14



rendered a rapt making the same comparisons, but Dr. Fisher maintained that deradn
independent analysis and reached his own conclusng-isher prepared a chart using the
results of the underlying DNA analyses to explain to the jury how he reachezhbigston that
the victim’s DNA was on the clothing iden&tl as belonging to petitioneBignificantly,
however, neither the DNA reports nor Dr. Lansky’s gsialwere received in evidence.

In hispro se brief ondirectappeal, petitioner contended that the prosecution’s exclusive
reliance orDr. Fisher and failure to calthe analystsvho hadparticipated in creatinthe DNA
profiles from the victim’s blood and the blood stains on petitioner’s je@oiated his rights
under the Confrontation Clause. Petitioner argued that the documents upoDwikisher
relied were testimonidlecausehe sole purpose ioreating the DNA analyses whs the
prosecution of petitioner. The Appellate Division held:

The DNA profiles were not testimonial, but rather, were merely raw data that,

standing alone, did not link the defendant to the crime. The connection of the

defendant to the crime was made by the testimony of police officers estaplishin
that the defendant was wearing the subject jeans when arrested, and of the DNA
expert, who testified that, based on his analysis, the two subject DNA profiles
mached

Pitre, 108 A.D.3d at 644, 968 N.Y.S.2d at 587.
Because the Appellate Division decidéds issueon the meritsiy review is again

subject to the deferential standard under RBOdescribed aboverhe relevant Supreme Court

authority on this issuis Williams v. lllinois, 132 S. Ct. 2221 (2012xhich wasdecided after

petitioner’s trial but about a year before the Appellatadibn affirmed his conviction. In
Williams, a plurality of the Court rejectedGonfrontation Gause challenge to the tasbny of
an expert witneswho had relied on DNA testing done by an unaffiliated laboratory, in which he

had no involvement, to perform his own DNA analysis.

15



There were two bases for the plurality’s opinion. First, it held that sincalibeatory
repat was not admitted into evidence, but merely testified to by the expert asihetblais
opinion, it was not offered for the “truth of the matter asserted” and thus could nosgite a
Confrontation Clause violation. Secomst)cethe defendant had not yet been identified as a
suspectt the time thathe DNA testingwas performedthe Court held that even if the report had
been admitted into evidence, it would not pose a Confrontation Clause problem beeause
reportwas prepareg@rimarily for investigative rather than prosecutorial purposksstice
Thomas, concurring only in the judgment, actively disagreed with both bases for théydurali
decision, but provided a fifth voten@ completely different basigustice Thomaghoughtthat
there was n&€onfrontation Cause violation because the laboratory report “lacked the requisite
formality and solemnity to be considered testimonial for purposes of the Confrar@diuse.”

Id. at 2255 (Thomas, J., concurring).

My colleagueludge Blockhas perceptively observed thdtlliams is a particularly thin

reed upon which teeek habeas corpus relief. S®ashington v. Griffin, 142 F. Supp. 3d 291,

295 (E.D.N.Y. 2015). Because the Supreme Court was so badly fractured in its rgtibuddes

Block has explainethat itwould be difficult to find that there is “clearly established federal law,

as determined by the Supreme Court,” as required under 28 U.S.C. § 2254(d)(1), against which a
state court decision could be found deficielat. at 296-97.Indeed in her dissent, Justice Kagan
expressed that “[t]hBve Justices who control the outcome of today’s case agree on very little.
Williams, 132 S. Ct. at 2277 (Kagan, J., dissenting). Judge Blisckoted that the Second

Circuit, even on direct review, has lamented thaflliams does notas far as we can determine .

.. yield a single, useful holding relevant to the case beforédtus therefore for our purposes

16



confined to the particular set facts presented in that cdséd. at 29596 (quoting UnitedStates
v. James712 F.3d 79, 95 (2d Cir. 2013).

Nor does this case fall square&lthin the Supreme Court’s earlier Confrontaticlause

precedents dBullcoming v. New Mexico, 564 U.S. 647, 131 S. Ct. 2705 (2(drigMelendez

Diaz v. Massachusett§57 U.S. 305, 129 S. Ct. 2527 (2009), such that the state court’s decision

to permit Dr. Fisher’'sestimony can be found to be unreasonable. Firsiach of those cases,
the underlying laboratory reports, upon which the participating expertad based his opinion,
were admitted into evidencélere,howeverthereports were never entered into evidence or

shown to the jury. Second, the natureathreportin MelendezDiaz andBullcomingwas

incriminaing on its face.SeeBullcoming 564 U.S. at 653, 131 S. Ct. at 2{lb report

showed a bloo@lcohol level above legal limitMelendezDiaz, 557 U.S. at 308, 129 S. Ct. at

2530-31 (lab report confirndethat substance was cocaina).contrastthe DNA analysesipon
which Dr. Fisher reliedth petitioner’s cassaid nothing about whether petitioner was guilty or
innocent on their own; it took an expert on the witness stand, who was subject to cross
examination, to interpret the results and tie varioasgs of evidencegether to inculpate
petitioner Indeed, the plurality ilVilliams acknowledged that a DNA report is not “inherently
inculpatory.” 132 S. Ct. at 2228.

Theseare sufficient distinguishinfactors such thdtcannot find thathe statecourt’s

decision to allowDr. Fisher’s testimonyascontrary to or an unreasonable applicatiothcf

3 Any argument that the state court unreasonably appliiiams because, unlike the defendant/iilliams,
petitionerhad been a suspect at the time the uUyishey DNA analyses were performed fails. The plurality’s finding
that, since the defendant was not in custody or a suspect, the prinmaogeof the laboratory report was to catch a
rapist, not prosecute the defendant, was only essential to its altetmaiting— that even if the report had been
admitted into evidence it would not have violated the Confrontation Cldtisee, Dr. Lansky's report was not
introduced into evidence, and thus the fact that petitioner was a suspecthe@DNA analyses were completed is
not determinative.
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murky area of federal lawAs Justice Kagan expressed in her disdafitiams leaves this area
of the law muddled, andEDPA requiresreasonablelarty if habeas relief is to be granted.

Here,petitionerhad the opportunity to crogscamine thenly expert that expressed an
opinion to the jurytying the victim’s DNA to petitioner’slothing. Dr. Fisher unequivocally
denied relying on anything but the data in the DNA samples extracted by lalzi@etinio the
extent Dr. Fisher lacked specific knowledge of whetherunderlying tests upon which his
opinion depended were properly performed, that was an area which petitioner’s coultsel ¢
and did, exploit as a bags argue thathe jury should discount DEishets opinion. At this
point in the development of the law on the right to confrontadier DNA testingno Supreme
Court precedent requires mdre.

II. Insufficient Evidence

Petitioner’s represented brief on direct appeal rdisedpoints that the Court combined
into twa: (1) the verdict on the murder alga waga) based on insufficient evidence afi
against the weight of the evidence; and (2) the verdict on the drug etes (g based on
insufficient evidence an(b) against the weight of the evidence. Addressing both points
together, he AppellateDivision heldthat

The defendant’s challenge to the legal sufficiency of the evidence supporting his

convictions is unpreserved for appellate review since he failed to move for a trial

order of dismissal specifically directed at the errors he now claimany event,

viewing the evidence in the light most favorable to the prosecution, we find that it
was legally sufficient to establish the defendant’s guilt beyond a reasaialiit.

* Petitioner also alleges that the admissioAwtry’s testimonyin the second triatiolated his rights under the
Confrontation Clause. That claim is unexhausted because he didsadt ina state court, other thas the

predicate for his claim that appellate counsel was ineffective for not raisingppeal. However, because it is an
ontherecord claim that could only be raised on direct appeal, and petitioner has neiypé&or a further direct
appeal, the claim is deemed exhausted and procedurally b&eeReyes v. Keanel 18 F.3d 136, 139 (“[A] claim
is procedurally defaulted for the purposes of a federal habeas review ‘wagetitioner failed to exhaust state
remedies and the court to which fhetitioner would be required to present his claims in order to meet the
exhaustion requirement would now find the claims procedurally d&)réquoting Coleman v. ThompspB01

U.S. 722,735n.1, 111 S. Ct. 2546, 2557 n.1 (1991)). In additidine asalysis orhis claim for ineffective
assistance of appellate counsel set forth above demonstrates, the clahous merit.
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Moreover, in fulfilling our responsibility to conduct an independent review of the
weight of the evidencgave nevertheless accord great deference to the jury’s
opportunity to view the witnesses, hear the testimony, and observe demeanor.
Upon reviewing the recordere, we are satisfied that the verdict of guilt was not
agairst the weight of the evidence.
Pitre, 108 A.D.3dat 644, 968 N.Y.S.2dt 586-87.
A federal court should not address the merits of a petitioner’'s habeas chagtaié court
has rejected the claim on “a state law ground that is independent of the federahcurest
adequate to support the judgmentée v. Kemna534 U.S. 362, 375, 122 S. Ct. 877, 885

(2002) (quotingColemanv. Thompson, 501 U.S. 772, 729, 111 S. Ct. 2546, 2553 (1991)

(emphasis omittefl) When a state court rejects a petitioner’s claim because he failed to comply
with a state procedural rule, the procedural bar may constitute an adequaigegendent

ground for the state court’s decisioBeeg.g, Coleman 501 U.S. at 729-30, 111 S. Ct. at 2554;

Murden v. Artuz, 497 F.3d 178 (2d Cir. 2007).

State procedural gunds are only adequate to support the judgment and foreclose federal
review if they are “firmly established and regularly followed” in ttedes Lee 534 U.S. at 376,

122 S. Ct. at 885 (quotintames v. Kentucky166 U.S. 341, 348, 104 S. Ct. 1830, 1835 (1984)).

If a state court rejects a specific claim on an adequate and independent procedural state law
ground, then a federal court should not review the merits of the claim, even if ¢gheostat

addressed thmerits of the claim in the alternativ&eeHarris v. Reed489 U.S. 255, 264 n. 10,

109 S. Ct. 1038, 1044 n. 10 (1989) (“[A] state court need not fear reaching the merits of a federal
claim in an alternative holding. By its very definition, the adezjaad independent state

ground doctrine requires the federal court to honor a state holding that is a sufsisrfor the

state court’s judgment, even when the state court also relies on fedetal(émphasis

omitted)
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In the instant case, when the prosecution restiEfgnse counsel made a general motion
to dismiss without stating any grounds other than “failure to make mirna facieshowing.”
At the close of the casafter the defense had called its own withesdefgnse counsel made an
equally general motion stating only that “the People failed to meet their burdén. . . .

It is as firmly established arabregularly followed in New York practice as it could be
that these kinds of generalized statements preserve nothing for review ah &gxPeople v.
Gray, 86 N.Y.2d 10, 629 N.Y.S.2d 173 (19959)o properly preserve a legal sufficiency
challenge for appellate review, “a defendant must move for a trial order od&nand the

argumenmmust be specifically directeat the error beig urged.” People v. Hawkins, 11 N.Y.3d

484, 492, 872 N.Y.S.2d 395, 399 (20Q®ternal quotation marks and citation omitted)

General motions to dismiss do not preserve unstated argunggg®4g., id.; Gray, 86 N.Y.2d

at 20, 629 N.Y. S.2d at 176 (“The chief purpose of demanding notice through objection or
motion in a trial court, as with any specific objection, is to bring the claim to the tridlscou
attention. A general motion fails at this tasls a practical matter, a general motion to dgsmi

is often no more helpful to the Trial Judge than would be a motion predicated on an erroneous
ground.”) {nternal citations omitted)

In other words, defense counsel cannot simply state that the prosecution has failed to
make its case; hmust refer specifically to thelement or elements that he claims are missing
from the proof that has been introduced so that the trial judge does not have to combtlieough
record ad do his work for him. Thepecific deficiencies identified by defense counsel,
rejected by the trial courare preserved and form the basis for the argument on afgesl.
Holguin v. Lee, No. 13v-1392, 2016 WL 1030129, at *4 (S.D.N.Y. March 10, 2016); Bethea v.

Walsh No. 09¢v-5037, 2016 WL 258639, at *39 (E.D.N.Y. Jan. 19, 20B8ito v. Phillips
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485 F. Supp. 2d 357, 361-63 (S.D.N.Y. 200Mgre,the motions made by defense counsel
preservedothing and thus the Appellate Division properly invoked a procedural bar.
Onceafederal court determines that a claim is procedurally dameler state procedural
rules, it may still review such a claim on its meritghi petitioner can demonstrate both cause
for the default and prejudice resulting therefreamthat the failure to consider the claim will
result in a miscarriage of justic&eeColeman 501 U.S. at 750, 111 S. Ct. at 25B%uris 489
U.S. at 262, 109 S. Ct. at 1043. The latter avenue, a miscarriage of jusaserved for
extraordinary cases, such as whenstitutional violation results in thersaction of an

individual that isactually innocentSeeMurray v. Carrier477 U.S. 478, 106 S. Ct. 2639

(1986).

The first avenue, cause for the default and prejudice therefrom, can be demonstinated w
“a showing that the factual or legal basis for a claim was not reasonably av&ilaolunsel . . .
or that ‘some interference by state officials’ made compliance impracticabler that] the

procedural default is the result of ineffective assistaho®unsel.”_Bossett v. Walker, 41 F.3d

825, 829 (2d Cir. 1994) (citinglurray, 477 U.S. at 488, 106 S. Ct. at 2645) (alteration in
original). Although, in some circumstances, ineffective assistance of caamsebnstitute
“cause” sufficient to avoid procedural defaulseeMurray, 477 U.S at 488-89, 106 S. Ct. at
264546, the ineffective assistance claim must itself have been exhausted in the state cour

Edwards v. Carpenter, 529 U.S. 446, 452-53, 120 S. Ct. 1587, 1591-92 (2000).

Here, althouglpetitioner raised several claims of ineffective assistance of trial counsel
and ineffective assistance of appellate coyreehever contended that trial counsel was
ineffective for failing to preserve any legal insufficiency claims. Heefloee cannotely on

ineffective assistance of trial counsel as cause to excuse his proceduradl defaul
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In any event, such a claim could not succeed, for petitioner was not prejudited by t
general motion made by trial counsel. In faetfense counsel’'s argument in petitioner’s
represented brief on direct appeal only nominadlised an “insufficient evidence” claim.
Virtually the entire argument on appeal was directed towards an “agamgtitfht of the
evidence” claim, which was logical considering that defdesmunsel had, indeed, placed
contradictory evidence before the jury dratl drawrthe jury’s attention to the credibility issues
with parts of the prosecution’s case.

It may be that triatounsel decided not to make a more specific insufficient evidence
motion at trialappellate counsel decided not to include a thorough insuffieledénce claim in
his briefbecause theneas,in fact, plenty of evidence that acceptedwould satisfy the
prosecution’s burden of proving defendant’s guilt beyond a reasonable doubt: (1) &nesgw
Sanchez, identified petitioner, both in court and in a lineufhersame day as the crime, as the
person that he saw pulling a knife out of the victim’s chest; (2) two other withessbgyURz
and Autry, heard petitiondroast about stabbing the victim immediately after it occurred; (3) the
police, arriving almost immediately after ts&bbing and directing petitioner to halt, had to
chasepetitionerbecause he toaff for his apartment; (4) the police, after breaking into
petitioner’s apartmentpund a huge quantity of high potency heroin throughsareof which
waspackaged for sale, plus drug sale paraphernalia, and a utility bill showingthi@nerwas
the account holder of the apartme(a) petitioner admigdduring police questioning that he had
“f—d up” and “crossed the line”; and (6) blood found on petitioner’s jeaishedhe victim’s
DNA.

Petitione did cast doubt on some of the prosecution’s evidence. He pointed out that the

policenever found the murder weaponany trace othe victim’s bloodin his apartment,
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despite Sanchéz the eyewitness, testimony thihere was blood othe knife and petitioner’s

hand when he withdrew the knife from the victim’'s chest. He also tlaé¢ethen Sanchez
described the perpetrator to the police, he indicated that the person had no tattqas, facaabs

hair (which petitioner had and Sanchez could have seen bgestitemerhad been naked from

the waist up, although Sanchez thought he had on a light shirt), and that Sanchez had been
unable to identify him in court during petitionefisst trial. Finally, petitioneasserted that
Rodriguez and Autry were lying about his boast for various reasons. The prosecutionyrhoweve
had arguments responding to each of these points.

As can be seethis was a case for the jury apeltitioner’srepresented brief on appeal
sensiblyfocusedheavily on the “weight of the evidence” rather than legal insufficiency, and paid
only lip service to the latterOf course, a challenge to the weightlee evidence is not
reviewableona federal habeas corpus petitemit presents only an issue of state. |&ee

Mobley v. Kirkpatrick, 778 F. Supp. 2d 291, 311 (W.D.N.Y. 2011) (“Federal courts routinely

dismiss chims attacking a verdict as against the weight of the evidence on the batisylaat
not federal constitutional issues cognizable in a habeas proceeding.”), (oitangalia,Ex parte
Craig 282 F. 138, 148 (2d Cir. 1922) (holding that “a writ of habeas corpus cannot be used to

review the weight of evidence. . .);"Correa v. Duncan, 172 F. Supp. 2d 378, 381 (E.D.N.Y.

2001) (“A weight of the evidencargument is a pure state law claim grounded in New York
Criminal Procedure Law 8 470.15(5), wheradsgal sufficiency claim is based on federal due
procesgrinciples . . . Accordingly, the Court is precluded from considering the claim.”)

(internal quotation marks and citations omijted
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In sum, petitioner’s weight of the evidanclaim is not cognizabléjs legal insufficiency
claim is procedurally barrednd there is neither cause, prejudice,manifest injustice that
would support setting aside the procedural bar.

I\V. Father-Daughter Jurors

Finally, in hishabeas corpus peti, petitionerasserts that he waspteved of due
process of law because the trial court allowed a father and his daudiedesdatedn thejury,
even though his trial coundehdfailed to object. In hipro se brief on direct appeal, petitioner
argled that New York Criminal Procedure Law 8§ 270.20(1)(c) made this improper.

The daughter had been seated arsdl waschallenged for cause, but that challenge had
nothing to do with her father, who at that point remained only a prospective jurerchfienge
as to the daughter wastimatelyoverruled. Then, when the father was subsequently questioned,
he disclosed that his daughter had already been seBede was discussion among counsel and
the court, both on and off the record, about the undaagathat a father and daughter were
seated on the same jubut no challenge was raised.

The Appellate Division held that petitioner’s claim waspreserved for appellate
review because the jurors’ relationship was exposed during voir dire, but the defendamiathos
to challenge it” and alternatively thah® prospective jurors’ relationship was not one that
implicates CPL270.20(1)(c).” Pitre, 108 A.D.3dat 644, 968 N.Y.S.2at 587.

A. Exhaustion

Perhaps the most basic principle of federal habeas corpus st a petitioner must
first exhaust his federal constitutional claims in state court to obtain reviewsef ¢leoms in
federal court. This principle is codified in AEDP4&s it was in itsmmediate predecessor

statutes. Buéven before the enactmenta$tatutory mandaté had been firmly established
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thatfederal courts should exercise tha@iscretion to noentertain an application for a writ of
habeas corpus until the state coud had aropportunity to review a petitioner’s federal

constitutional claims, which thdyave beernleemed fully competent to d&eee.qg, Picard v.

Connor, 404 U.S. 270, 92 S. Ct. 509 (19ER parte Royall117 U.S. 241, 6 S. Ct. 734 (1886).

Theexhaustion requirement recognizes that although the States surrendered taof aspec
their sovereignty in signing onto the federal constitution and agreeing to habeasrevigus
this federal power should be sensitively invoked, as it interferes witStttes’ right to
administer theiown criminal law and protetheir citizens from criminal conducas well as
their ability to measure the prosecution of that conduct against the deafdineb).S.
Constitution. “We have consistently adhered to this federal policy, for ‘it woulsh&semly in
our dual system of government for a federal district court to upset a stateaouction
without an opportunity to the state courts to correct a constitutional violatitioard 404 U.S.

at275, 92 S. Ct. at 512 (quotimarr v. Burford 339 U.S. 200, 204, 70 S. Ct. 587, 590 (1%50)

Therefore, teexamine petitioner’s claim that the Appellate Division’s ruling denied him
due process of law under the Fourteenth Amendment of the U.S. Constitution, Irstust fi
determine whether he has exhaustesifederal constitutional claimTo exhaust a federal
constitutional claim, a petitioner must “fairly present” the claim to the highest state co
available to hinby either citinghe “chapter and verse” of thederal constitutional provision on
which he relies, or invokingny of several argumentative devitleat implicitly rely upon a

provision of the U.S. ConstitutiorSeeDaye v. Attorney Generalf New York 696 F.2d 186

(2d Cir. 1982)en banc)

This case tests the rationale of the Second Circuit’'s decisiBriithv. Senkowski, 961

F.2d 374 (2d Cir. 1992), which, althouglpex curiam opinion, is the most frequently cited
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authority in the Second Circuit for the liberal standard of exhaustion appliba iCircuit In
Reid the petitioner'ro se supplemental brief to the Appellate Division challengedtiaé
court’'srefusal to give a missing witness chatgwlerNew Yorklaw, and relied exclusively on
New Yorkcase lawto make that argumen®he Appellate Division held that the claimalong
with several others that were undifferentiatadas“either unpreserved for appellate review o
without merit.”Id. at 377.

On Reid’s petition for a writ of habeas corpus, the district court found thatiiseng
witness charge claim had been briefed entirely as a matter of New York law amibtfaderal
claim had been exhausted. The Second Circuit disagreed, finding that the folldetagaes
in the petitioner’s brief were sufficient fairly present, and therefore exhaust, a claim that the
failure to give a mising witness charge deprivedtitionerReid of his right to due process under
the Fourteenth Amendment to the UC®nstitution: (1) the petitionéframedthe first question
on appeal agw]hether appellant’s right to due process of law was violated by theaunati's
refusal to provide a missing witness jury chatgand(2) the petitioner’s point heading to this
argument cited to theourteertt Amendment of the U.&onstitution Id. at 376 Because the
Appellate Division’s‘either/or” disposition of several issues without differentiation was unclear
as to whetheit had applied a procedural bar to the missing witness charge thai8gcond
Circuit proceeded to examine the claimthe merits, which it ultimately rejected.

Petitioner’'spro se brief to the Appellate Division in the instant case, although involving a
state criminal procedure statutgher than state case lamasclosesimilarities to the petitioner’'s
pro sebriefin Reid Here, he ettirety of petitioner’'s argumentas directed at the stagatute.

He discussed its history, its purpose, and how its purpose would be thwarted by alléatiney a

and daughter to servegetheron the jury. Indeed, his concludipgragraph statedThis issue
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presents a novel questionsbdtutory interpretation, and Pitre invites the Court to explicate
whether the father and daughter relationship rendered them grossly undaitglole service
upon the same junyanel in violaton ofthe language set forth in the statute regarding
consanguinity.” (emphasis added).

There were, however, scattemreferences, actual or at least arguatoleéheU.S.
Constitution in higro se brief. First,theprdiminary statement described thaef as presenting
“two constitutional issugsone of which was “based upon [an error] by the Court in allowing
[the father and daughter jurors] to serve upon the same jury panepéthainer asserted was
in “violation of Pitre’srights to Due Pragss of Law (USCAL4th Amen). . .. Second, lie point
heading characterizele issue as:

Whether the Cotiviolated appellans right to the Due Process of Law when it

allowed jurors Dariana Jacquez and Gilberto Jacquez (Father and Daughter), to

serve upn the same jury panel after the issue was brought to the Court’s attention

on the record, before the commeement of defendasaippellant’s trial and the

Court possessed adequate remedy pursuant to Criminal Procedure Law Statute 88

270.20(1)(c), 270.35(1tp correct the potential for any prejudice.

Beyond these referenggsetitioner’s briealsoasserted that: “At a minimum, the consanguinity
alone triggered a manifest presumption of bias and a constitutional duty on the partiaf the tr
judge to invesyate the underlyig language of the legislatives [sic] intent.”

Comparing the references in petitiongate se AppellateDivision brief here to those in

Reid Reidcompels me to conclude that petitioner has exhausted his federal constitutiomal cla

® Petitioner also included &f” cite, without discussion, to Remmer v. United Sta8&9 U.S. 377, 76 S. Ct. 425
(1956, which concerned the need to conduct a hearing when a juror is subjected to an'suatiseapt tdoribe

him. That case, however, could not have alerted the Appellate Division to anglfedestitutional issue, as it was
based on the Supreme Court’s supsory power over the lower federal courts, not on any provision of the U.S.
Constitution. SeeYoung v. Herring 938 F.2d 543, 558 n.7 (5th Cir. 1991).
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B. Procedural Bar

Notwithstanding the exhaustion of this claim, the AfgielDivision’s holding that the
claimwas unpreserved constitutes a procedural bar to review in this Court unless peEioner
show cause and prejudice to excuse the praaktar ormanifest injustice SeeColeman 501
U.S. at 750, 111 S. Ct. at 256As explaired above, although a claiofiineffective assistance of
counsel can constitute causeeixcuse a procedural baretclaim of ineffective assistance of
counsel mushaveitself been exhaustdaly following proper state procedure to preserve such a
claim. SeeEdwards, 529 U.S. 446, 120 S. Ct. 1587. Failure to follow proper state procedure,
resulting inthedenial of the ineffective assistance claim on procedural groundqradlude
habeas corpus revieo¥ boththe ineffective assistance claim and the claim that has been,barred
unless, of coursehe petitioner can alsshow cause and prejudice, or manifest injustice for his
failure toproperlyraise the ineffective assistanafecounseklaim. Id. at451-454, 120 S. Ct.
1591-93.

Applying Edwards to the instant case, petitioner has no grounds to overcome the
procedural bar. Since, as the Appellate Division noted, his attorney’s failure totolgeating
the father and daughter on the same jury was evident on the record, New York procedure
required petitioner to raise his attorney’s ineffectiveness, as well as tipedadigor itself, on

direct appeal. SeeN.Y. Crim. Proc. § 440.10(2)(c); People v. Cooks, 67 N.Y.2d 100, 103, 500

N.Y.S.2d 503, 505 (“The purpose of [§ 440.10(2)] . . . is to prevent [§ 440.10] from being
employed as a substitute for direct appeal when defendant was in a positise snrasue on

appeal.”) see als®&weet v. BennetB53 F.3d 135, 139 (2d Cir. 2003) (“New York law requires

a state court to deny a motion to vacate a judgment based on a constitutional violatetheshe
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defendant unjustifiably failed to argue the constitutional violation on direct apsgaiede
sufficientrecord.”).

Petitionerdid not do this. Instead, he later brought a motion pursuant to New York
Criminal Procedure La® 440claiming that his trial counsel was ineffective for not making the
objection at trial Predictably, the &40 court rejected thataim as procedurally barrdacause
it should have been raised on dirappeal and,alternatively as without merit Further, as noted
above, although petitioner filedcaram nobis motion claiming thahis appellate counsel was
ineffective for failing to raise certain arguments on direct appeal, tlsiswatzone of them.
Petitioner has therefore failed to properly rdigeclaim of ineffective assistance of counsel
based on his attorney’s failure to preserve this point. He has shown no other basisefandaus
prejudice, or manifest injustice.

CONCLUSION

The petition is denied and the case is dismisgedertificate of appealability will not
issue as thpetitionfails to raise any substantial issuéihe Court certifies grsuant to 28
U.S.C. § 19I5(a)(3) that any appeal would not be taken in good faith and thendtwrea

pauperis status is denied for the purpose of any app8akCoppedge v. United States, 369 U.S.

438, 82 S. Ct. 917 (1962 he Clerk is directed tenter judgment accordingly.

SO ORDERED. Digitally signed by Brian M.
Cogan

Dated: Brooklyn, New York U.S.D.J.
December 26, 2016
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