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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
ROBERT E. NEBEL, JR.  MEMORANDUM DECISION
. AND ORDER
Plaintiff, :
. 16-cv-6412(BMC)
- against - :
CAROLYN W. COLVIN, E
Defendant.
___________________________________________________________ X

COGAN, District Judge.

The sole issue in thidisability reviewcaseunder the Social Security Actuwghether the
Administrative law Judge properlgfforded only “some weight” to the opinions of two of
plaintiff's treating physiciansit is common ground that if the ALJ had accepted the findings of
these two physici@gas toplaintiff's functional limitationsrom his kneeosteoarthritis anthack
disorder, the ALJ would have found thpdaintiff is disabled The question is whether the record
as a wholeontains an adequate basis for their opinions. As explained further below, | conclude
that the record does provide an adequate basis for their opinigtesimiff's functional
limitations andtherefore grant plaintiff's motiofor judgment on the pleadings.

A treatingphysician’s opinion on the nature and seveoita claimant’'s impairments is
entitled to controlling weight if it is “welsupported by medically acceptable clinical and
laboratory diagnostic techniques” and mot inconsistent with other substantial evidénicethe
record. 20 C.F.R. 804.1527(c)(2). The treating physician’s opinion need not be consistent
with all of the other evidence, as long as there is no other substantial eviddreeeicord that

contradicts the treating physician’s opinion.
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The two treatingphysicianshere certainly have threedentialsand did the work
necessaryo supportheir opinions. Dr. DanielWilen is a boaretertified orthopedic surgeon.

He treated plaintiff for 18 months, at regular intensésting abousix weeks after the alleged
onset date and continuing through July 2014. (Plaintiff had a histamyuags to his knees

which predated his first meeting with Dr. Wilday nearly a dozen years, and injuries to his back
starting several years before the claimed onset)dAtethe ALJ notedDr. Wilen’sfindings
weresubstantially similar @ossexaminatios. The back, knee, and wrist impairments Drat
Wilen found were supported by X-raydRIs, and EMGSs, and they were the same ortleat the
ALJ foundto be severé. In his reportDr. Wilen opined that plaintiff needed physical therapy
and orthopedic monitoring, and would possibly need tataé replacemesit He thoughthat
plaintiff could do less than four hours of sitting and less than four hours of walkinghdinggan

an eight-houworkday, and would need frequent periods of bed rest and frequent breaks during
the workday.

Dr. Christopher Perez, another of plaintiffteating physicians, is a boacé+tified
physiatrist. Plaintiff saw him during approximately the same pesodr. Wilen. Dr. Perez
reviewed the saméRIs and EMGss Dr. Wilen, and reached a similar diagnosis as to
plaintiff's impairments, which, as noted abpwere the samienpairments found by the ALJ.

Dr. Perezhought physical therapy improved plairisf€ondition but only temporarily.He

recommended viscosupplementatiojections to plaintiff's kneeswhich plaintiff received in

! Electromyography EMG") is a diagnostic procedure used to identify neuromuscular abnoesatitich
measures muscle response or electrical activity in response teessratimulation of the muscle

2n addition to knee osteoarthritis and back disorder, the ALJ alsal fbat plaintiff had severe impairmerif
carpal tunnel syndrome and sinus disorder. | focus on plairkifée and back problems becaus=ALJ
discountedhe treating physiciangipinionsbased orthe functional limitations thogghysicians concluded wethe
result of plaintiff's knee osteoarthritis and his back disorder.

3 Viscosuppémentaton is a medical procedure whéuricating fluid is injected into a joint.



his right knee in December 2018 danepidural corticosteroid injectidior plaintiff's low back
which plaintiff received inJuly 2014. Dr. Perez also thought that plaintiff would eventually need
to have a total right knee replacement and spine surgery, specifically a lammypéetmoval of
part of the vertebra) and mulével lumbar fusion Dr. Perez’'dunctiond assessment was even
more restricted thabDr. Wilen's — he thought plaintiff could sit for less than four hours per day,
stand or walk for only two hours per day, anddiftcarryless than 10 pounds only occasionally.
Dr. Perez thought that plaintiff would need frequent breaks during the workday, but did not think
that he would need periods of bed reBt. Perez reportetthatplaintiff’'s conditions were not
likely to improve and that continugéceatmensimilar to what plaintiff had already received
would only manage plaintiffsymptoms.

The ALJ’s reason®or discounting these opiniomsenot terribly persuasiveThe ALJ
gave only'some weight” tathe opinions of [aintiff's treating physicianbecause the ALJ
concluded that (1they were onlysomewhat consistent” ih the overall medical record and (2)
there was "“little supportih the objective tests and clinical findinfgs the“extreme restriction
in functioning” assesse@articularlygiven the types dfeatment chosen by these doctors
(physical therapy, injections, NSAIDs, and muscle relaxants).

The first reasoiis circular, as reflected by the ALJ’s decision to accept the treating
physicians’ opinions “to the extent they are consistent with above residual fuhctpaaity.”
It suggests that the ALJ has first determined the claimant’s residual functional capRE&§”)
with at most passing reference to the treating phystigpinions — rather thamsed on those
opinions, as it should beand then fit those physicians’ opinianto the RFQo the extent he
can without undermininthe determination that he has already maidibis run-around reasoning

is unfortunately common, but no more justified by its prevalence.



The secondeason isnorelegitimate—internal inconsistencie® inconsistencies
between the two treating physicians’ opinions could undermineréuibility of the extensive
limitations theyreported, and might be sufficient reason to discount those opinions. But absent
such inconsistenciespntradictory conclusions by other medical witnessesld have to be
thoroughly supported in order to overcome the treating physician rule; if the recoedli e
balanced between a treating phyacs opinion and, for example, the opinion of a consulting
physicianthen the former prevails.

As the ALJ found,tiere is certainly support mothdoctors’ examination resultsd in
thetestreports they considered in reaching their conclusiane/ell as in plaintiff's complaints
that plaintiffs knee ostoarthritis andack disorder have reduced his functioniBgsed a the
X-rays,MRIs, and EMGsplaintiff's treating physicians found bulging disés,aminal
narrowing (spinal nerve root compression), spasms, and straightepilaginf's cervical
spine;herniation nerve root compressiogpondylolisthesigmisaligned vertebragnddisc
dehydration implaintiff's lumbar spine; osteoarthritippstsurgery effusion and swelling, post-
surgery meniscal teand internal derangement in plaifis right knee;andcarpal tunnel
syndrome in botlof plaintiff's wrists. The physical examinations also showeteast mildly
and sometimebelow-normal lumbar and knee flexion tegtssitivestraightleg raising tests
(sometimes)lumbosacral musclspasmgsometimes)and tenderness plaintiff's back

There is nalispute that these findings were presatthough they were not uraksally
found in all instances; for example, Dr. Wilen recorded consistent positivikgefetraight-leg
raisingtest, while Dr. Perez’s treatment notes showed consistent negyatkoept during his
final examination of plaintiff (and both physicians consistently found that lumbosparalgin

was elicited by motion)The ALJ gave only “some weight” to the trieaf physicians’ opinions



because he concluded that trehinical findingsdid not supportheir conclusion that plaintifé
impairmens were sufficientlyntense, persistentnd limiting so as to prevent plaintiifom
either sitting or standing and walk for long periods of time arttiat plaintiff’'simpairments
would require him to take frequent breaks during the workday.

Based on the tests and clinical findings described above, and adding folahsifi’'s
prior knee surgeries and his complainits$iegling and numbness down his lower baitks not
clearto mewhat more the ALJ expected these doctors t tnsupport their conclusion$see
no reason why the doctors’ treatment notes, reflecting these findings and conditionkneten i
found invariably, could not support a conclusion that plaintiff cannot sit for four hours per day.
Both doctors’ treatment notes consistently recorded that plaintiff was inrpgurehtly — 75% of
the time. Dr. Perez’s treatment notéem May 2013 through July 201l statethat plaintiff
reported that his lower back pain was worse wéitkng (Dr. Wilen’snotes do not refle¢hat he
asked plaintiff this question).

That the doctors did not previously prohibit plaintiff from sigtifor more than four hours
per day cannot be disptise because plaintif§ circumstances do not suggest such a prohibition
was necessaryPlaintiff stated that higeating physician®ld him to stop activities wiehe felt
pain, andolaintiff was retiredand in control of his daily routinguring the timehey treated him
(hereported filling his time byeading magazines, watching TV, taking naps, attending physical
therapy, and occasionally watching his sons’ spogwents).

The ALJplaced signiftant emphasis on hatle “conservative treatment” that these
doctors prescribed for plaintiffndercut the doctors’ conclusions about his limitations. But this
is not an adequate reason to discount a treating physician’s opmioedical evidenceSee

Burgess v. Astrues37 F.3d 117, 129 (2d Cir. 2008&haw v. Chater, 221 F.3d 126, 134-35 (2d




Cir. 2000). “[T]he ALJ’s . .. notion that the severity of a physical impairment tireatrelates
with the intrusiveness of the medical treatment ordered . . . is not the overwhelnoimglgliong
type of critique that would permit the Commissioner to overcome an otherwisenealidal
opinion.” Shaw 221 F.3d at 134-35.

And even if it has some probative valilgls not clear that plaintiff's regimeneally was
soconservative. Plaintiff receiveaiseries oinjections in his right knee talleviatepain, and
Dr. Peres notes indicate that plaintifflanned to do another set in his left knee in August or
September 2014. In April 2013, Dr. Perez refepkaahtiff to an interventional pain
management doctor for an epiduratticosteroidnjectionto reduce tha@erve pain in his back;
although plaintiff initially declinedhe received onaiJuly 2014 Andwhile the primary
medicatios these doctonecommendedwverenonsteroidal antinflammatory drug (NSAIDs),
which are generally viewed a®nservativeompared to other pain-management drugs, such as
opioids,some of the particular NSAIDs prescribed here vegérenger and possibly involved
greater side effecthian the ones obtainable over-the-coungerd Dr. Perezalso prescribed
muscle relaxantsmost likely for thebackspasns that plaintiff was suffering

Finally, while plaintiff's primarytreatment was physical therapy, which is usually
regardedhs caservative, he attended more tHa0sessions-a substantiahumber — over a
period of eighteen monthahich undermines the conclusion that it was a “conservative”
approach.Thesignificant number of physical therapy sessioadainlysupports faintiff's

complaints of sevengain over an extended periotitime.

Because the opinions of pléiiis treating physicians on his functional limitations,
particularly his ability to sit, stand, or walk for long periods of time, wek-supported by

clinical and laboratory diagnostic techniques and were consistent with, ifnfettfyealigned



with, other substantial evidence in the record, the ALJ erred by disregardingrdaisey
physicians’ conclusions. Plaintiff’'s [11] motion for judgment on the pleadings isftiner
GRANTED and defendant’eL6] crossmotion for judgment on the pleadings is DENIEDhe

judgment of the Commissioner is reversed.

The only remaining issue is whether the case should be remanded for further
administrative proceduaygs or solely for the calculation of benefits. Further administrative
proceedings are necessary where there are gaps in the administrative record orewkiele th

applied an improper legal standard to an otherwise complete re8eefutts v. Barnhart, 388

F.3d 377, 385 (2d Cir. 2004ratts v. Chatei94 F.3d 34, 39 (2d Cir. 1996). But where &ig

reached a mistaken conclusion after applying the correct legal standard toleteseqord

remand solely for the calculation of benefits is appropri@eeRosa v. Callahgril68 F.3d 72,

83 (2d Cir. 1999).

Herg theALJ reached a mistaken conclusioyfailing to give sufficient weight to the
well-supported opinions of plaintiff's treating physicians on what | can only conclude is a
complete recordneither party has suggested otherwisgend the ginions of plaintiff's treating
physicians as to his functional limitationsiting lesghan four hours and standing or walking

less tharfour hoursper eight-hour workday, with frequent breakare dspositive of the



disability determination In this situation, further administrative proceedings would be pointless.
The case is therefore remanded solely for the calculation of benefits.
SO ORDERED.

Digitally signed by Brian

M. Cogan

Uu.S.D.J.

Dated: Brooklyn, New York
November 28, 2017



